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CHAPTER  I. 

bisks  covered  by  the  policy.  —  limitations  op  • 

underweiteb's  liability. 

Before  proceeding  to  consider  that  clause  in  the  policy 
which  enumerates  the  specific  perils  against  which  the  under- 
writers engage  to  indemnify  the  assured,  we  will  direct  our 
attention  to  certain  general  principles  which,  in  all  cases  alike, 
limit  and  modify  the  underwriter's  responsibility ;  or,  in  other 
words,  which  ascertain  what  risks  he  assumes  by  the  common 
form  of  policy. 

The  following,  therefore,  will    be    the    division   of   the 
chapter :  — 

Sect.  I.  Risk  of  loss  not  falling  within  the  term  or  voyage 
insured. 

Sect.  II.  Risk  of  loss  by  wear  and  tear  of  ship,  or  by  the 
inherent  vice  of  perishable  commodities. 

SectI  III.  Risk  of  loss  not  proximately  caused  by  the  perils 
insured  against :  Causa  proxima  non  remota  spectatur. 

Sect.  IV.  Risk  of  loss  occasioned  by  the  acts  or  negligence 
of  the  assured  or  his  agents. 

Sect.  V.  Limitation  of  otimer*a  responsibility  for  acts  or 
negligence  of  the  master  and  mariners. 

Sect.  VI.  Risk  of  loss  occasioned  by  the  acts  of  the  govern- 
ment of  the  assured. 

Sect.  VII.  Risk  of  loss  by  interdiction  of  commerce,  or 
blockade  or  embargo  of  the  port  of  destination. 

Sect.  VIIL  Risks*  of  foreign  smuggling  trade. 

Sect.  IX.  Risk  of  loss  by  subsequent  events. 

Sect.  X.  Liability  of  underwriter  on  one  .subject  of  in- 
surance for  loss  on  or  on  account  of  another. 
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756  RISKS  COTEBED   BY  THE  POLICY. 

Rule  of  Ion  b7  No  stiip  Can  navigate  the  ocean  for  any  length  of  time, 
of  ihip,  ar  bj  even  under  the  moat  faTOurable  drcumstancea,  without  suf- 
tiM'^Derisb-  ^^"^  ^  certain  degree  of  decay  and  diminution  in  value, 
■We  cominodi-    which  is  generally  comprised  under  the  term  wear  and  tear; 

for  this,  however  considerahle,  if  it  ariBca  merely  from  the 

ordinary  operation  of  the  usual  casualties  of  the  voyage,  the 

underwriter  is  never  liable :   he   is    only  liable  when  the 

damage  sustained  ia  in  itself  of  an  extraordinary  nature,  and 

has  been  caused  by  the  direct  and  violent  operation  of  one  of 

the  perils  insured  against. 

To  diKriminaia       Such  is  the  undoubted  rule ;  but  its  application  is  often  a 

from  E'enge      matter  of  gTcat  nicety :  in  fact,  few  things  in  the  law  of 

i'^lffi'^u^t'*'"'  ™*™'^  insurance  have  been  found  more  difficult  in  practice 

than   to   discriminate   between  damage   occasioned  by   the 

ordinary  tervice  of  the  oogage,  and  that  caused  by  the  perils 

of  the  sea. 

niiutnttoni  of       We  shall  have  occasion  to  advert  to  the  subject  more  at 

between  irrar     length  when  we  come  to  treat,  in  the  next  section,  of  losses 

■nd  Mar  and       jjy.  jj,^  p^^ls  of  the  sea ;  meanwhile  the  following  may  be 

taken  as  some  of  the  more  striking  practical  illustrations  of 

the  distinction  in  question. 

WhatiisTenge       If  a  cable  be  chafed  by  the  rocks,  or  the  fluke  of  an 

w^r'adMaV    "ichor  broken   ofl",  in    a   place   of  usual    anchorage,    and 
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ahip  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her  Bisk  of  ion  by 

.      /  ^  wear  and  tear 

Tnast8.{i)  of  ship,  or  by 

So  if  sails  are  blown  from  the  bolt  ropes,  or  split,  by  a  *i^'°r *™V 
squall  coming  on  so  suddenly  that  they  could  not  be  furled,  Me  commodi- 

this  is  a  loss  by  the  perils  of  the  sea,  and  not  by  the  ordinary  

wear  and  tear  of  the  voyage  ( j),  and  the  decision  of  our 
English  courts  has  been  to  the  same  effect  when  sails  are 
split,  or  masts  carried  away,  in  consequence  of  crowding  a 
press  of  sail  to  avoid  an  enemy  or  a  lee  shore.  (A) 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of 
the  ship,  and  not  by  the  direct  and  violent  operation  of  any 
extraordinary  casualty  ;  in  other  words,  by  any  of  the  perils 
of  the  seas,  in  the  sense  which  these  words  bear  in  poli- 
cies of  insurance,  this  is  undoubtedly  only  wear  and  tear, 
and  does  not  fall  upon  the  underwriter.  (/) 

The  damage  caused  by  springing  a  leak  is  not  a  charge  Damage  caused 
upon  the  underwriters,  unless  it  can  be  directly  traceable  to  a^^?  when 
the  immediate  and  violent  operation  of  some  peril  insured  ^®"  ■"*'  ^^^* 

*  *  and  when 

against ;  as  where  the  leak  can  be  proved  to  have  been  caused  average. 
by  a  heavy  sea  striking  the  vessel,  or  by  her  being  driven  on 
a  rock,  &&:  where  the  leak  arises  from  the  unseaworthy 
state  of  the  ship  when  she  sailed,  and  is  only  a  consequence 
of  that  ordinary  amount  of  straining  to  which  she  would  un- 
avoidably be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable,  (m) 

Damage  done  to  the  hull  of  the  ship  in  the  course  of  de-  Damage  done 
fending  her  against  an  enemy,  is  not  ordinary  wear  and  tear  Ihe^ship^ii^L 
of  the  voyage,  at  all  events  as  regards  a  merchantman,  but  is  enemy's  shot, 
a  loss  for  which  the  underwriter  is  liable,  (n)  &c 

(t)  Stereos  on  Average,  166. 5th  ed.  place,  and  which  the  vessel  ought  to 

(j)  Beneck^  Pr.  of  Indem.  454.  be  able  to  resist."     P.  455.,  $ed  quote, 

{k)  Corington  9.  Roberts,  8  Bos.  &  (/)  Beneck^,   Pr.   of   Indem.   451. 

PoU.  N.  R.  378.    Sterens  on  Average,  1  Phillips  on  Ins.  645,  646. 

168.  5th  ed.     Even  here,  M.  Beneck^  (m)  Stevens  on  Average,  170.  5th 

thinks  that,  except  under  extraordinary  ed.,  and  see  the  cases  collected  in  the 

circunistances,  this  loss  would  not  fall  chapter  on  Unseaworthiness,  an/ie.  Part 

on    the    underwriters,    <*  because,  the  II.  Chap.  IV. 

dangers  in  which  these  losses  originate  (»)  Taylor  v,  Curtis,  6  Taunt.  608. 

are  oecurrences  which  frequently  uke  3  Marshall's  Rep.  809.     Stevens  on 

3c  4 
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Thus,  if  spontaneous  combustion  is  generated  by  the  effer-  Risk  of  loss  i)y 
veacence  or  other  chemical  change   of  the   thing   insured,  rf^SJi^or^y 
arising  from  its  having  been  put  on  board  wet^  or  otherwise  **?*  inherent 
damaged,  the  underwriter  is  not  liable  («) ;  but  it  lies  upon  able  commodi. 


ties. 


him  to  show  clearly  that   the   fire  really  arose   from   this 

cause.  (0  ]^*'^*^"' 

N  >'  taneous  com- 

Upon  the  same  principle,  the  underwriter  is  never  liable  bustion  i«  not 
for   that   ordinary   and  inevitable   amount   of    leakage   and  policy, 
breakage,  to  which  wines,  spirits,  molasses,  oil,  earthenware,  Loss^yordi- 
glass,  and  other  liquid  or  brittle  commodities  are  necessarily  and  breakage 
exposed  in  the  usual  course  of  even  the  most  fortunate  voyage,  "^e  poiky.    ^ 

This  is   a    rule    universally  established  by  the   general 
law  maritime  of  all  nations,  where  the  practice  of  marine 
insurance  is  known,  (u)     Mr.  Stevens  states  that,  by  the  cus-  But  for  extra- 
torn  of  Lloyd's,  articles  liable  to  leakage  and  breakage,  though  ^e*or'break-" 
not  enumerated   in  the   common  memorandum  are  always  ^®  caused  by 

^      the  violent 

understood  to  be  "  free  of  average "  (t.  e,  the  underwriter,  as  pitching  and 
to   them,  is  liable  for   no  partial  loss,  however  great   its  ship  at  sL,  the 
amount  may  be),  unless  it  can  be  shown  that  the  ship  in  the  r"ufT^^v* 
course  of  the  voyage  has  struck  the  ground  with  such  force  the  atowage 
as  thereby  to  have  damaged  her  stowage,  (v)     Lord  Denman,  been  disturbed, 
however,  in  a  recent  case,  considering  this  to  be  an  unreason-  ^f^'c^p. 
able  usage,  would  not  allow  it  to  be  given  in  evidence  to  597. 
defeat  the  claim  of  the  assured ;  the  facts  of  the  case  were 
shortly  these:  thirty-six  casks  of  oil  insured  from  London 
to   St.  Petersburgh,  were  safely  stowed  at  the  beginning  of 
the  voyage,  but  in  the  course  of  it,  in  consequence  of  the  ^ 
pitching  and  labouring  of  the  ship  in  cross  sea^y  they  leaked  to 
such  an  extent  that  ten  of  the  casks  were  completely  emptied, 
and  the  rest  had  lost  a  great  part  of  their  contents;  the 
casks,  however,  had  not  shifted  their  places,  in  other  words, 
"  the  stowage  was  not  damaged ; "  the  defendants  proposed  to 


(<)  Emetigon,  chap.  xii.  sect,  xviii.  authorities.     See  also  Code  de  Com- 

§  4.  vol.  L  p.  430.  ed.  1827.  merce,  art.  355.     Stevens  on  Average, 

(0  Boyd  o.  Dubois,  3  Camp.  132.  219.    5th    ed.     Vaucher's    Guide    to 

(v)  For  the  general  principle,  see  Marine  Insurance,  /MMim. 

Emerigon,  chap.  xii.  sect.  ix.  vol  L         (p)  Stevens  on  Average,   219.  5th 

p.  399.,  who,  as  usual,  collects  all  the  ed. 
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Risk  of  loss  by  give  in  evidence  the  custom  of  Lloyd's,  as  set  forth  by  Mr. 
ofship,  orby  Stcvcns  in  the  above  passage.  Lord  Denman  rejected  the 
l^w'^f^'erish-  ®^^®°C6>  ^^^  ^W  ^^^  jury  to  consider  whether  the  loss  was 
able  commodi-    in  fact  causcd  by  what  they  considered  perils  of  the  seas :  the 

— ! jury  being  unable  to  i^ee,  a  verdict  was  taken  by  consent 

for  the  defendant.  («?) 
In  this  country       In  our  own  country  no  fixed  rule  is  laid  down  as  to  what 
amount  of  leak-  shall  be  considered  ordinary  leakage  and  breakage  on  given 
Ztt^^^^'   articles  on  a  given  voyage, 
underwriters  In  the  United  States,  and  generally  on  the  continent  of 

are  not  tob€__  ,  .. 

responsible  is  Europe,  a  certain  per  centage  is  fixed,  varying  upon  different 
law.  *  ^  articles,  and  upon  voyages  of  different  length  and  duration. 
In  the  United  as  the  Ordinary  amount  of  leakage  and  breakage,  for  which 
generally*  on  ^^®  underwriter  can  in  no  case  be  liable,  even  though  the 
the  Continent,  a  gt^jp  niay  be  wrcckcd  or  Stranded;  for  any  amount  of  leakage 

certain  per  t  .  .  . 

centage  of  leak-  or  breakage  beyond  this  average  amount  he  will  be  liable,  if 

i^e  is^fixedTfor  *^®  ^'^^P  "^  Wrecked  or  stranded,  but  not  otherwise. 

which  the  un-         i^  ^hc  United  States  this  amount  is  generally  fixed  by  the 

dcrwriter  is  not  ,  ^  o  y  ^ 

liable.  rules  of  the  different  insurance  companies,  (x) 

Stipulations  in  In  the  different  forms  of  policy  in  use  in  the  various  mer- 
policies  on  this  cautilc  citics  of  France,  stipulations  to  this  effect  are  gene- 
subject,  j^y  introduced,  liable,  of  course,  to  be  varied  at  the  option 

of  the  parties. 

Thus,  to  take  one  instance  out  of  many,  in  the  form  of 
policy  commonly  in  use  in  Bordeaux,  it  is  stipulated  — 

"  That  the  insurers  shall  be  altogether  free  from  particular 
averages,  should  there  not  be  stranding,  on  leakage  of  liquids  ; 
and  should  there  be  stranding,  they  shall  only  pay  the  extra-' 
ordinary  leakage,  fixing  henceforward  the  usual  leakage  at 
5  per  cent,  on  distant  or  coasting  voyages,  at  10  per  cent,  on 
long  voyj^es,  as  far  as  Cape  Horn  or  the  Cape  of  Good 
Hope,  and  at  15  per  cent,  on  all  voyages  beyond  the  said 
Capes."  (y) 

(ip)  Crofts  r4  Marshall,  7  C.  &  P.  (y)    See  form  of   Bordeaux  policy, 

597.,  tried  at  Guildhall  before  a  special  Vaucher*s  Guide  to  Marine  Insurance, 

jury.  40. 

(x)  1  Phillips  on  Ins.  628,  629. 
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Similar  provisions^  varying  as  to  the  amount  of  per  centage  R»k  of  loss  by 
fixed  on^  are  to  be  found  in  all  French  policies,  {z)  of  ship,  or  by 

the  inherent 
vice  of  perish- 

§  283.  Upon  the  same  principle  in  insurances  upon  living  able  commodi- 

animals^  the  underwriters  are   not  liable   for  losses  solely  

arising  from  their  disease  or  natural  death  ;  such  losses  being  ^  ^^^^X^ 
considered  as  proximately  caused  not  by  the  perils  insured  m*l»»  **>«  ""- 

111  11-1  1  J  derwriters  are 

against^  but  by  the  natural  and  inherent  tendency  to  decay ;  not  lUbie  for 
in  other  words,  from  the  proper  vice  of  the  subject  insured.       a^j^g  from 
Where  the  loss  of  live  stock  arises  solely  from  natural  mor-  ^^^  disease  or 

,  ^  natural  death. 

tality,  as  for  instance   where   cattle  die   at  sea  from  any 
infectious  disorder,  which  might  equally  have  affected  them 
on  land,  or  of  some  disease  which,  though  probably  in  part 
occasioned  by  the  confinement  and  other  usual  circumstances 
of  the  voyage,  is  yet  not  proximately  caused  by  any  extra- 
ordinary, violent,  or  immediate  agency  of  the  perils  insured 
against,  the  underwriters  are  undoubtedly  not  liable  for  the 
loss. 

Like  all  other  investigations,  however,  in  which  the  en- 
deavour is  to  distinguish  between  the  more  remote  occasion 
and  the  immediate  cause  of  loss,  the  question  of  the  under- 
writer's liability  for  losses  of  this  description,  has  given  rise 
to  much  fanciful  reasoning  and  many  very  refined  and  subtle 
distinctions,  more  worthy  of  schools  of  logic  than  courts  of 
justice. 

As  long  as  negro  slaves  were  universally  regarded  by  the  Cases  on  the 
jurists  of  civilized  and  Christian  Europe  as  mere  live  stock,  "epNoslayes. 
It  was  gravely  determined  that  the  self-inflicted  death,  pro-  Death  of  negro 
duced  by  the  horror  and  despair  of  a  fellow  man,  was  a  loss  by  «fic^  was 
arising  from  the  proper  vice  and  inherent  pravity  of  the  i>cid  not  to  he 
Oiing  insured,  and  as  such  was  not  to  be  at  the  charge  of  the  the  under- 
underwriters.  (a)  ^  * 

(«)  See  form  of //a»re  policy,  Vau-  Pothier,  Trait^  d* Assurance,  No.  66., 

cber,  77.     Nanteg  policy,   ibid.    118,  and  see  M.  Estrangin,  ibid.  Emerigon, 

119.  Part«(Compagnie  Generate),  ibid,  to  his  great  honour,  shows  a  proper 

137.  &C.  &c     ^See  also  the  Amsterdam  degree  of  repugnance  to  these  disgrace ' 

policy,  ibid.  11.  13.      Antwerp,  art  9,  ful  doctrines,  chap.  xiL  sect.  x.  Mort 

10.,  ibid.  19.  et   Revolte  des  Negres,  vol  I  p.  S92 

(a)  Valin,  Comment  sur  I'Ordon-  ed.  1827. 
naooe  de  la  Marine,  tit  vi.  art  11.  15. 
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Risk  of  loss  by  The  courts  wcrc  even  driven  to  the  disgrace  of  listening 
of  ship,  or  by  to  Solemn  arguments  to  prove  the  position  (which  they  only 
l^ceof ^Trish-  evaded  establishing  as  law  by  resorting  to  a  technical  point 
able  commodi-    of  pleading)  that  the  loss  occasioned  by  throwing  overboard 

— '- part  of  the  human  cargo  of  an  overloaded  slaver,  in  order  to 

throwhig'over^  avoid  a  Scarcity  of  water,  was  a  loss  for  which  the  under- 
board  negro       writers  wcrc  liable  as  an  ordinary  peril  of  the  sea.  (b) 

SI  ayes,  in  con-  "^    *  '^ 

sequence  of  a  Nay,  Lord  Mansfield  himself  had  to  undergo  the  melan- 

^^^7  °  choly  degradation  of  applying  all  the  subtlety  of  his  great 

Gregson  v,  Gil-  intellect  in  order  to  assist  a  special  jury  of  London  mer- 
Case  of  Jones ».  chants  in  coming  to  the  following  conclusions  in  a  case 
?T™n  ^*  where  "  mortality  by  mutiny  of  slaves  "  was  included  amongst 

the  perils  insured  against. 

1.  That  all  the  slaves  who  were  killed  in  the  mutiny,  or 
died  of  their  wounds,  were  to  be  paid  for. 

2.  That  all  those  who  died  of  their  bruises,  which  they  had 
received  in  the  mutiny,  though  accompanied  by  other  causes, 
were  to  be  paid  for. 

3.  That  all  who  had  swallowed  salt  water,  or  leaped  into 
the  sea,  and  hung  upon  the  sides  of  the  ship  without  being 
otherwise  bruised,  or  died  of  chagriuy  were  not  to  be  paid 
for.  (c) 

Death  of  slaves       j^  the  last  casc  upon  this  subject  in  our  books,  it  was 

from  scarcity 

of  food  and  dccidcd  that  where  negro  slaves  died  on  tlie  passage  from 
p^ee"  *  scarcity  of  food  caused  by  the  extraordinary  and  unavoidable 
Tatbamv.         delay  of  the  voyage,  this  was  a  case  of  natural  death,  for 

which  the  underwriters  were  not  liable,  (rf) 

Happily,  since  the  extinction  of  the  African  slave  trade 
in  this  country,  and  the  numerous  international  treaties  be- 
tween our  own  and  foreign  governments  for  the  suppression 
of  the  traflSc,  English  underwriters  can  no  longer  have  any 
immediate  concern  with  insurances  upon  slaves. 

(6)  Gregson  v.  Gilbert,  Park,  103.         {d)  Tatham  v.  Hodgson,   Park  on 
7th  ed.     Marshall  on  Ins.  560.  Ins.  141.  8th  ed. 

(c)  Jones  o.  Schmoll,  cited  1  T. 
Rep.  130.  The  above  is  taken  vtrhatim 
from  the  report. 
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Several  of  the  principles^  however,  established  by  these  Risk  of  loss  by 

1    .  •  ..ii  1*     1  1     .     •  I*  .1  wear  and  tear 

decisions,  are  stiil  applicable  to  insurances  on  live  stock.  of  ship,  or  by 

Thus,  in  a  case  where  thirty  mules,  ten  asses,  and  thirty  ^^®  inherent 
oxen  were  insured  "  at  and  from  Cork  to  Barbadoes  and  St.  able  commodi- 

tie$« 

Vincent,  warranted  free  of  mortality   and  jettison,"  Lord  

Tenterden  held,  upon  the  authority  of  the  case  of  Tatham  fn^ofn™"' 
r.  Hodgson,  just  cited,  that  if  the  ship  had  been  driven  out  »toc>t. 
of  her  course   by  the  perils   of  the   sea,  and   the  voyage  ale  of  scareitT 
thereby  had  become  so  protracted  as  to  exhaust  all  the  pro-  of  provisions, 
TisioDs,  and  consequently  the  means  of  sustaining  the  life  of  extraordfnary 
the  animals  insured,  then  the  words,  "  warranted  free  from  J^ig  d"*][y  ^ 
mortality y'^  introduced  into  the  policy,  would  have  protected  **»e  voyage,  thii 
the  underwriters  from   liability  for  loss  arising  from  such  risk  of  the 

4i«««^  /  \  underwriteri. 

cause,  [e) 

Where  the  perils  of  the  sea  have  been  a  conducing  cause 
of  the  loss  of  live  stock  thus  insured,  it  is  often  a  matter  of 
great  difficulty  and  nice  discrimination  to  settle  the  question 
of  the  underwriter's  liability. 

In  the  case  just  cited,  where,  as  we  have  seen,  the  under-  Death  of  ani- 
TOters  expressly  stipulated  not  to  be  liable  for  any  average  bruises  caused 
loss  caused  by  '*  mortality;'  it  appeared  that  all  the  animals  yrng'of^^^^^^ 
iMured,  except  five  mules  and  one  ass,  died  on  the  voyage  «^»p  »"  *  storm, 

«  ,  ,  ...  ,  held  a  loss  for 

0*  severe  bruises,  lacerations,  and  injuries,  arising  from  the  which  the  un- 
vidient  pitching  and  rolling  of  the  ship  occasioned  by  a  furious  iiabL?th"ugh* 
^^o'^  and  the  consequent  agitation  of  the  sea.  Lord  Tenterden  ^^f  policy  con. 

J  J.  •^  ^  .  ^  tained  a  war- 

and  the  rest  of  the  judges  of  the  King's  Bench  decided,  ranty  to  be 
though  not  without  some  doubt,  that  this  was  a  loss  by  the  ^Ij/Il*" 
perils  of  the  sea,  for  which  the  underwriters  were  liable,  and  Lf ^'encc  v. 

Abcrdein, 

against  which  they  were  not  protected  by  the  warranty  to  5  B.  &  Aid. 
be  "free  of  mortality;"  for  the  word  mortality y  in  its  ordi- 
nary sense,  never  means  violent  death,  but  death  arising  from 
natural  causes,  (f) 

And  in  a  subsequent  case  of  the  same  kind,  where  horses  Where  horses, 
were  insured  from  Liverpool   to  Jamaica,  with  the  same  irm"iUr  ^Hc"  * 
warrantv  to  be  "  free  of  mortality  and  jettison,"  and  it  ap-  °7!"«^  V*  ^^^ 

*      violent  labour- 
ing of  the  ship, 

(e)  Per  Lord  Tenterden   in  Law-         (/)  Lawrence  ©.  Aberdein,  5  B.  & 
renes  v.  Aberdein,  5  B.  &  Aid.  111.        Aid.  107. 


764  RISKS   COVERED   BY  THE   POLICY. 

Risk  of  loss  by  peared  that  the  horses,  which  had  been  in  the  first  instance 

of  ship,  or  by  propcrly  sccurcd  between  decks,  in  the  course  of  the  voyage, 

vi<»  of'^'^'sii-  ^^^  without  any  fault  of  the  assured,  by  the  labouring  of  the 

able  commodi-  vcssel  in  a  violent  storm,  first  broke  the  slings  by  which  they 

— '. were  supported,  and  then,  having  kicked  down  the  partitions 

their^ZiW,  ^7  which  they  were  separated,  and  being  unable  to  stand, 

and  were  killed,  owing  to  the  great  rolling  of  the  vessel,  kicked  and  bruised 

ing,  partly  by  each  Other  SO  violently  that,  by  that  means,  combined  with 

ceivedfnmi the  *^®  injuries  received  from  the  pitching  of  the  vessel,  they  all 

rolling  of  the  ^{q^  Jq  ^Jj^  coursc  of  the  storm ;  the  court  felt  bound  by 

vessel:  held,  ...  . 

that  the  under-  their  former  decision  to  hold,  that  the  underwriters  were 

liable.  liable  for  this  loss,  as  a  loss  by  the  perils  of  the  sea.  (y) 

Gabay  9.  Lloyd, 
3  B.  &  Cr.  793. 


Sect,  III.  Risk  of  Loss  not  proximately  caused  by  the  Perils 
insured  against :   Causa  proximo  non  remota  spectatur^ 

Risk  of  loss  §  284.  To  prevent  uncertainty  and  dispute,  it  is  a  settled 

not  proximately  ^^  ^^^  ^^  underwriter  is  liable  for  no  loss  which  is  not 

caused  by  the 

perils  insured  proximately  causcd  by  the  perils  insured  against.  Causa 
proxima  non  re-  proxima  non  remota  spectatur  is  a  fundamental  principle  in 
mota  tpectatw,  ^j^^  ^^  ^^  insurance,  and  the  reason  is,  as  given  by  Lord 
The  under-        Bacon,  that  "it  wcrc  infinite  for  the  law  to  consider  the 

writer  is  liable 

for  no  loss  causcs  of  causcs,  and  their  impulsions  one  on  another,  there- 

proximately  fore  it  contcntcth  itself  with  the  immediate  cause."  (A) 
F^riU^insured         ^^^  maxim  as  applied  in  practice  has  a  twofold  operation 

agMnst ;  but  —  partly  to  limit,  and  partly  to  enlarge  the  underwriter's 

be  is  liable  for  .,  .,.  x  •        1       1  i     •        n     i 

all  loss  that  is  respousibuity.  It  acts  in  the  latter  mode  m  all  those  cases 
so  caused.  ^terc  it  has  been  decided  that  the  underwriter  shall  be  liable 

maxim  causa  for  all  losscs  that  are  proximately  caused  by  the  perils  insured 
wiSl^to^tJ^/w  against,  though  they  may  be  remotely  occasioned  by  the  acts 

has  a  two-fold 
application  in 
practice.  (g)  Gabay  v.  Lloyd,  3  B.  &  Cr.  793.     said   he   doubted  whether   he  should 

All  the  court  held  that  this  case  fell  have  concurred  with  it. 

within  that  of  Lawrence  v.  Aberdein,  (A)  Maxims  of  the  I^w,  35.     Law 

with    which    decision    Abbott,  C.   J.  Tracts,    1737.,   cited   by  Lord   Den- 

(Lord    Tenterden),    Bayley,  J.,   and  man  in  Dc  Vaux  v.   Salvador,  4  Ad. 

Holroyd,  J.,  expressed  themselves  per-  &  Ell.  431. 

fectly  satisfied  :  but   Mr.  J.  Littledale 
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or  negligence  of  the  assured  or  his  agents,  (i)    It  operates  Risk  of  loss 
in  the  same  way  in  those  cases,  where  the  question  is,  whether  cauMd*  byThe  ^ 
the  cause  of  loss  has  been  correctly  alleged  in  the  declaration  ;  P«".^'  insured 

^  ,  ^  against:    Causa 

and  the  rule  then  is,  that  although  other  perils  may  have  been  pnxma  non  re- 
contributory  to  the  loss,  yet  the  assured  shall  recover  in  the       «-*?»»»«<''- 
action,  if  the  proximate  or  substantive  cause  of  loss  was  that 
alleged  in  the  declaration,  (j) 

We  shall  have   occasion  elsewhere  to   discuss  the  two  Illustrations  of 

1  n  •a/»ja  i_«xt^«  li      tl>c  fi"**  branch 

classes  of  cases  just  referred  to ;  our  object  here  is  merely  to  ofthemle;  yh, 
consider,  very  briefly,  the  application  of  the  rule,  in  as  far  as  J^riter*is"iawr 
it  tends  to  limit  the  underwriter's  responsibility.  for  no  loss  that 

Thus,  loss  arising  from  sale  of  goods,  to  defray  expenses  mately  caused 
of  repairing  a  ship  in  a  port  of  distress,  has  been  held,  on  ^*J^^'^ 
this  ground,  not  to  be  within  the  policy,  at  all  events  as 
against  the  underwriter  an  goods,  (A) 

So,  loss  of  voyage,  caused  by  interdiction  of  commerce, 
blockade,  or  hostile  possession  of  the  port  of  destination,  is 
not  a  risk  within  the  policy,  being  the  effect  of  a  peril  acting 
not  immediately^  but  circuitouslyy  on  the  thing  insured.  {I) 

So,  the  expense  of  wages  and  provisions  of  the  crew 
during  a  delay  for  repairs,  or  detention  by  an  embargo,  is 
not  a  risk  within  the  policy;  though  this,  indeed,  rather 
depends  on  the  principle,  that  all  such  expenses  are  a  charge, 
not  on  the  underwriter,  but  on  the  owner,  as  forming  part 
of  the  ordinary  expenses  of  the  voyage,  (m) 

Without,  however,  adverting  to  further  illustrations   of  Difficulty  of 
this  well   established  rule,  which  we   shall  have  abundant  ru^  m"prwtice 
occasion  to  consider  elsewhere,  we  shall  show  the  difficultv  ^^^'^^.^y^'^,^ 

•^     cases,  m  which 
Lord  Denman 

(•)  Busk   V,   Royal  Exch.    Ass.,  2  Sel.  431.    Sarquy  ©.  Hobson,  4  Bingh.    and  Mr.  J. 

R  &  Aid..  72.,  and  the  line  of  cases  131.                                                             a     ifedirdif- 

between  that  and  Redman  v.  Wilson,  (J)  Hadkinson  v.  Robinson,  3  Bos.    ferently  to  al- 

14   Mees.   &   Wcls.   476.,   which  are  &  Pull.  388.     Lubbock  o.   Rowcroft,   most  the  same 

cited  in  the  next  section.  5  Esp.  67.  &c.,  and  see  pott^  Sect.  VII.   stoto  of  facts. 

(J)  Green  v.  Elmslie,  Peake*s  N.  P.  (m)  Fletcher  r.  Poole,  Park  on  Ins. 

SI 2.  Heyman  V.  Parish,  2  Camp.  149.  115.  8th   ed.     Eden   v,   Poole,   ibid. 

Arcangelo   r.    Thompson,    ibid.    620.  117.     Robertson  v.  Ewer,  1  T.  Rep. 

Livie  V.  J*Ansen,  12  East,  648.    Hahn  127.      Lord  Denman,   however,   puts 

p.  Corbett,  2   Bingh.  265.,  and  other  these  cases  on   the  ground   of  catua 

cases  cited  pott^Vrnt  IV.  Chapter  **  On  proxima  non  remota  spectatur,   De  Vaux 

the  Declaration.**  v.  Salvador,  4  Ad.  &  Ell.  428. 

(A)  Powell  V.  Gudgeon,  5  Maule  & 
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Risk  of  loss  of  its  practical  illustration^  by  citing  the  two  following  recent 
caused  by  the  cases,  whercin^  upon  two  states  of  fact  almost  identical.  Lord 
a^'inst^'cwa  ^®^*"^^  ^^^  M^'  J-  Story  Came  to  diametrically  opposite 

proximo  noH  re-   COnclusioUS. 

, L       The  facts  of  the  English  case  were  shortly  these :  a  ship 

to  be"paid  by  ^^  *^®  Hooghly  rivcr  came  into  collision  with  a  steamer,  and 
the  owner  of      considerable  dama^^e  was  done  to  each.     The  owner  of  the 

one  ship  to  ^  °  , 

another,  under  ship  claimed  Compensation  of  the  owners  of  the  steamer ; 
tratlon^ward'  ^^^  ^^  claim  having  been  referred  to  arbitration,  it  was 
as  cornpensa-      awarded  that  each  vessel  should  bear  half  the  joint  expenses 

tion  for  da-  ^  ,  */  ». 

mages  caused  of  the  two.  Under  this  award  the  ship  had  to  pay  a  balance 
notTecoverable  *^  ^^^  Steamer ;  and  the  owner  of  the  ship  brought  an  action 
under  a  count    against  his  underwriter,  to  recover  the  sum  he  had  been  thus 

for  Joss  by  the  , 

perils  of  the       obliged  to  pay,  as  a  particular  average  loss,  laying  the  damage 


sea. 


De  Vaux  v,  ^o  have  bccn  caused  "  by  the  perils  of  the  sea»^  The  Court 
Salvador,  ^f  King's  Bench  held  that  he  could  not  recover,  on  the 

4  Ad.  &  Ell.  o  '      ^ 

420.  ground,  as  stated  by  Lord  Denman,  that  the  obligation'  to 

pay  the   sum  in  question  was  neither  "  a  necessary  nor  a 

proximate  effect  of  the  perils  of  the  sea,  but  growing  out  of 

an  arbitrary  provision  of  the  law  of  nations."  (n) 

But  in  the  ^^  *^®  American  case  the  facts  were  these  :  —  An  Ame- 

United  Sutes     j^can  ship  in  the  river  Elbe,  without  fault  on  either  side, 

such  sum,  ... 

ordered  to  be  came  into  coUision  with  a  Hamburgh  galliot,  and  sunk  her, 
tenceof^T"'  receiving  herself  considerable  injury.  The  owner  of  the 
foreign  cour^     galliot  brouffht  the  case  before  the  Marine  Court  of  Cux- 

has  been  held  . 

recoverable  as  havcn,  which,  in  pursuance  of  the  regulations  of  the  Ham- 
perils  of  the^  burgh  ordinance,  apportioned  one-half  the  whole  loss  on 
+p^t  w  *^^  owners  of  each  vessel.  The  owners  of  the  ship  having 
ren  Ins.  Comp.  been  compelled  to  pay  this  sum,  brought  an  action  to  ro- 
sso, cover  it  against  their  underwriters,  laying  the  loss  by  perils 

of  the  sea.  Mr.  J.  Story,  giving  the  judgment  of  the 
Supreme  Court  of  Massachussets,  held  the  underwriters 
liable  on  the  ground,  that  the  damages  so  ai)portioned  on  the 
ship  must  be  regarded  as  a  direct  and  proximate  effect  of  the 
coUision,  (o) 

(n)  De  Vaux  v.  Salvador,  4  Ad.  &     S  Sumner's  Mass.  Rep.  S89.,  cited  at 

Ell.  420.  length,  with  the  judgment  of  Mr.  J. 

(o)  t  Peters  v.  Warren  Ins.  Comp.,     Story,  in  2  Phillips  on  Ins.  181  —  190. 
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The  learned  judge,  in  the  course  of  his  elaborate  judgment,  Risk  of  low 
reviews  all  the  foreign  and  English  authorities,  and,  amongst  cauRed  by  ihe 
the  rest,  the  case  of  Do  Vaux  v.  Salvador,  from  which  he  P^'^l^  |"*"/^. 

'  '  against:    Cauga 

expressly  dissents,  fully  admitting  the  general  force  of  the  proxima  non  r«. 
maxim  or  causa  proxima  non  remota  spectatur y  but  aisputmg 


the  correctness  of  its  application  in  the  particular  instance. 

The  following    proposition   is   laid   down   by 'the   great  Principle  of 

American  jurist,  as  the  result  of  all  the  authoriiies,  and  the  edTy**Mr  jf 

foundation  of  his  own  decision,  viz.,  ''  That  when  the  thing  f^^'^y  ^"  ****" 

'  '  *'    latter  case. 

ensured  becomes  by  law  (t.  e,y  by  the  operation  of  some  rule  of 
'Maritime  law)  directly  chargeable  with  an  expense^  or  contri- 
htiony  or  losSy  in  consequence  of  a  particular  peril,  the  law 
^I'fttts  such  peril,  for  all  practical  purposes,  as  the  proximate 
^u^€  of  such  expense,  contribution,  or  loss.^ 

Tlie  whole  judgment  will  well  repay  a  perusal.  It  cer- 
*^q1j  seems  that  the  decision  of  Mr.  J.  Story  is,  in  the 
'^"ignage  of  Chancellor  Kent,  "  well  sustained  by  just  rea* 
soaing  and  sound  authority."  (p) 

T  lie  only  difference,  in  point  of  fact,  between  the  American 
and  English  case  is,  that  in  the  former  the  amount  of  con- 
tribiition  was  fixed  by,  and  paid  under,  a  judicial  decree ;  in 
the  latter  it  was  merely  a  matter  of  private  award  and  ar- 
bitr5a.tion ;  but  Mr.  J.  Story,  after  noticing  this  distinction, 
difiolaims,  and  apparently  with  justice,  the  notion  that,  in 
poiirxt  of  principle,  it  can  make  any  difference  between  the 
two   cases. 


SfiCx  IV,  Risk  of  Loss  occasioned  by  the  Acts  or  Negligence 

of  the  Assured  or  his  Agents, 

%  285.  The    principle    established    by   the    more    recent  Ri»koflow 
authorities  in  this  country  is,  that,  supposing  the  vessel,  crew,  the  acts  or  ' 
ai^d  equipments,  to  have  been   originally  sufficient,  and   a  ^\^^^^^\ 
captain  to  have  been  provided  of  competent  skill,  the  as-  his  agent*. 
Bured  has  done  all  that  he  contracted  to  do  ;  and  the  under-  Where  the  »hip 

is  seaworthy 

and  properly 

{p)  Kcnt^s  Conim>,  vol.  iit.  p.  301.  note  (<f),  ed.  1844.  commanded, 

3  D 
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Risk  of  loss 
occasioned  by 
the  acts  or 
negligence  of 
the  assured  or 
his  agents. 


equipped,  and 
manned  at  the 
outseti  the  un- 
derwriter will 
be  liable  for  all 
loss  proximate- 
ly caused  by 
the  perils  in- 
sured against, 
though  remote- 
ly occasioned 
by  the  acts  of 
negligence  of 
the  master  or 
crew. 

Cases  in  illus- 
tration of  this 
rule. 

Ship  burnt 
while  in  charge 
of  mate  by  his 
negligence. 
Busk  V.  Royal 
Exch.  Ass. 
Comp. 
2  B.  &  Aid.  72. 


Goods  lost  by 
stranding  in 
going  from  ship 
to  shore,  owing 
to  negligence 
of  crew. 
Walker  i». 
Maitland. 
fi  B.  &  Aid. 
171. 


writer  is,  in  such  case,  liable  for  any  loss  proximately  caused 
by  the  perils  insured  against,  although  it  may  have  been 
remotely  occasioned  by  the  negligence  or  misconduct  (not 
amounting  to  ban'atry)  of  the  captain  or  crew,  whether  such 
negligence  or  misconduct  consist  in  omitting  some  act  which 
ought  to  be  done,  or  doing  an  act  which  ought  not  to  be 
done,  in  the  course  of  the  navigation,  {q) 
■  The  same  principle  appears,  at  length,  after  much  fluctu- 
ation in  the  decisions,  to  have  been  established  in  the  United 
States,  (r) 

It  may  be  convenient  to  state  briefly  the  substance  of  the 
cases  that  have  established  this  now  undoubted  principle. 

A  Kussian  ship,  which  was  seaworthy  at  the  outset  of  the 
risk,  and  navigated  by  a  competent  master  and  crew,  was 
compelled  in  the  course  of  a  voyage  from  Amsterdam  to  St. 
Petersburgh,  to  winter  in  a  port  in  the  Gulf  of  Finland, 
where  she  was  left,  as  is  usual  under  such  circumstances, 
under  the  charge  of  the  mate,  who  was  quite  sufficient  for 
her  safe  custody ;  owing  to  the  negligence  of  this  person  in 
not  extinguishing  a  fire  which  he  had  lighted  in  her  cabin, 
the  ship  was  burnt  while  he  was  absent  on  board  another 
vessel :  the  court  held,  that,  as  the  loss  of  the  ship  was  proxi- 
mately caused  by  fire  (one  of  the  perils  insured  against)  the 
underwriters,  were  liable,  though  it  was  remotely  occasioned 
by  the  negligence  of  the  mate,  {s) 

The  court  came  to  the  same  conclusion  in  a  case  where 
sugars  were  lost  in  the  course  of  being  conveyed  from  the 
ship  to  the  shore  according  to  the  usage  of  the  "West  India 


{q)  Busk  v.  Royal  Exch.  Comp.,  2 
B.  &  Aid.  72.  Walker  v.  Maitland,  5 
B.  &  Aid.  171.  Bishop  v.  Pcntland, 
7  B.  &  Cr.  219.  Holdsworth  r.  Wise, 
ibid.  794.  Shore  v,  Bentall,  ibid.  798. 
Phillips  V,  Ileadlam,  2  B.  &  Ad.  SSa 
Dixon  V.  Sadler,  5  Mees.  &  Wels.  405. 
S.  C.  confirmed  in  error,  8  Mees.  & 
Wels.  895.  Redman  v.  Wilson,  14 
Mees.  &  Wels.  476. 

(r)  See  Phillips  on  Ins.,  chap.  xiii. 
sect.  2.,  sec  especially  p  581.  Kent's 
Comm.,   vol.  iii.    pp.  303,  304.,  and 


also  p.  BOG.,  and  the  learned  note  (t) 
thereto  appended  in  the  edition  of 
1844.  The  cases  in  the  Supreme 
Court  of  the  United  States,  which 
seem  to  have  fixed  the  law  as  stated  in 
the  text,  are  f  Patapsco  Ins.  Comp.  v. 
Coulter,  3  Peter's  Rep.  222.  Colum- 
bian Ins.  Comp.  V.  Lawrance,  10 
Peter's  Rep.  51 7.  Waters  v.  Maryland 
Ins.  Comp.,  11  Peter's  Rep.  213. 

(«)    Busk    V,    Royal    Exch.     Ass. 
Comp.,  2  B.  &  Aid.  72. 


^ 
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trade,  in  a  sloop  adequately  manned  for  the  purpose,  which  was  Risk  of  loss 
drifted  on  the  rocks  in  consequence  of  the  seamen  in  charge  u^racts^or  ^ 
of  her  all  going  to  sleep,  in  gross  neglect  of  their  duty,  (t)        negligent  of 

A  ship,  which  was  obliged,  owing  to  her  being  a  sharp  boilt  his  agents, 
vessel,  to  be  lashed  to  a  harbour  pier,  fell  over  when  the  ship  bilged, 
tide  left  her,  and  was  stove  in  and  stranded  in  consequence  °*7*^  ^^  m^tc*a 

'  ^  Deghgcnce  iii 

of  the  gross  negligence  of  the  mate  in  not  procuring  a  rope  no^  lashing  her 

ot  sutncient  strength  for  the  purpose :  the  court,  on  the  same  fastenings. 

principle,  held  the  underwriters  liable,  (u)  pim?a^nd 

A  ship  insured  on  an  entire  voyage  out  and  home,  having  7  B  &  Cr.  219. 

been  seaworthy  and  properly  manned  and  conmianded  at  the  ^ra"withThrpt 

outset  of  that  risk,  was  lost  on  her  passage  home  by  the  originally  sea- 

.,        «,  ,  ,.  iij  rj»        worthy,  in  II 

penis  of  the  sea;  the  underwriters  were  held  not  to  be  dis^  state  of  danger- 
charged  by  the  captain's  negligence  and  misconduct  in  sail-  Hc^id^or^h ». 
ing  with  hep  on  this  homeward  passage  in  such  a  state  of  jy**©*  7  B.  & 
leakiness  as  to  be  obliged  to  be  pumped  out  by  the  crew 
every  two  hours,  (r) 

A  ship  struck  the  ground  and  was  lost  in  the  Sierra  Leone  Ship  lost  by 
river  by  stranding,  owing  to  the  master's  having  entered  it  in'^^o'cantaln's 
without  a  pilot,  after  having  made  every  reasonable  attempt  «»»•>"?  int« 
to  procure  one ;  Lord  Tenterden  said,  that  even  if  the  loss  out  a  pilot. 
had  happened  in  consequence  of  the  mistake  of  the  master  Headlam! 
(provided  he  were  a  person  of  competent  skill  at  the  time  2B.&Ad.  sso. 
when  the  policy  was  made),  yet  having  been  proximately 
caused  by  the  perils  of  the  sea,  the  underwriters  would  be 
chargeable: "  afortioriy  they  were  so,  as  he  appeared  to  have 
acted  with  a  sound  discretion,  (w) 

The  master  of  a  vessel  which  had  sailed  on  a  voyage  from  Ship  lost  by 
Rotterdam  to  Sunderland  in  a  seaworthy  state  and  properly  over^on  hr" 
manned  and  equipped,  on  her  arriving  off  a  point  about  four  ^"."*  ^"*^'* 

^     trr      '  o  r  owing  to  mas- 

nules  from  Sunderland,  negligently  and  improperly  (but  not  ter's  improperly 
barratrously)  heaved  overboard  so  much  of  her  ballast  that  trousiy)  heav. 
the  vessel  was,  by  a  sudden  squally  driven  on  her  beam  ends,  mJJch^ljJiji^t, 

Dixon  t*.  Sad* 
ler,  5  Mees.  6c 
(#)    Walker  v.    Maitland,  5  B.  &     Cr.  794.     Shore  v,  Bentall,  ibid.  798.    Wels.  405. 

Aid.  171.  in  notis. 

(«)  Bishop  V,  Pentland,  7  B.  &  Cr.         (w)  Phillips  v,  Ileadlam,  2  B.  & 

219.  Ad.  380. 

(f)    Holdsworth  o.  Wise,    7  B.  & 
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Risk  of  loss 
occasioned  by 
the  acts  or 
negligence  of 
the  assured  or 
his  agents. 


Ship  lost  by 
being  neces- 
sarily run  ou 
shore,  in  con- 
sequence of  a 
state  of  leaki- 
ness,  occasioned 
by  improper 
loading. 
U«dnian  v,     ' 
Wilson, 
14  M.  &  Wels. 
476. 


sunk^  and  totally  lost ;  the  court  held,  that,  as  this  loss  was 
proximately  caused  by  the  perils  of  the  seas,  the  assured 
might  recover,  though  it  was  remotely  occasioned  by  the 
improper  act  of  the  master,  the  ship  having  been  seaworthy, 
and  the  master  and  crew  competent  at  the  outset,  (x) 

A  ship  engaged  in  the  African  teak  trade,  .was  insured  on 
a  voyage  "  from  London  to  Sierra  Leone  during  her  stay 
there,  and  thence  back  to  her  port  of  discharge  in  the  United 
Kingdom."  The  ship  had  been  seaworthy  and  properly 
manned  and  commanded  at  the  commencement  of  the  risk, 
but  was  so  much  injured  at  Sierra  Leone,  owing,  as  it  ap- 
peared, to  the  unskilful  way  in  which  the  natives  (who  are 
always  used  for  the  purpose  in  that  trade)  had  loaded  the 
timber  on  board,  that,  on  commencing  her  voyage  home,  she 
was  found  unable  to  keep  the  sea,  and  was  run  ashore  in 
order  to  prevent  her  sinking  in  the  Sierra  Leone  river :  the 
court,  upon  the  same  principle  as  in  previous  decisions,  held 
the  underwriters  liable  for  this  loss,  (y) 

This  current  of  authorities  firmly  establishes  the  doctrine 
as  stated  in  the  outset ;  and  any  dicta  of  the  judges  in  earlier 
cases,  which  are  opposed  to  it,  must,  therefore,  be  considered 
as  overruled,  (z) 


Cases  in  which 
the  question 
has  been, 
whether  negli- 
gence, in  fact, 
existed. 

Two  of  the 
crew  sent  ashore 
to  make  fast 
one  line  and 
cast  off  another 
are  seized  by  a 
pressgang  bo- 
fore  they  can 
do  so,  whereby 


§  286,  In  the  two  following  cases  the  main  question  was, 
not  as  to  the  effect  of  the  negligence  or  misconduct  of  the 
captain  or  crew,  supposing  it  to  have  existed,  but  whether 
the  circumstances  were  such  as  to  show  that  any  negligence 
could,  in  fact,  be  imputed. 

A  ship,  having  discharged  a  portion  of  her  cargo  at  Stone- 
house,  in  Plymouth  harbour,  and  leaving  to  discharge  the 
residue  in  Sutton  Pool,  another  part  of  the  same  harbour, 
took  on  board  a  pilots  who  sent  ashore  two  of  the  crew  in  the 

(.t)    Dixon  r.   Sadler,   5   Mees.  &  (7)  Such  as  the  Judgment  of  Lord 

Wels.  405.     S.  C.  affirmed  in  error,  8  Kenyon  in  BuIIer  v,  Fisher,  3  Esp.  67. 

Mees.  &  Wels.  895.  and  of  Ch.  J.  Mansfield  in   Hodgson 

(y)  Redman  v.  Wilson^  14  Mees.  &  0.  Malcolm,  2  Bos.  &  PuIL  N.  R.  339 
Wels.  476. 
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8hip^s  boat,  to  make  fast  another  line  to  the  shore,  and  cast  Risk  of  loss 

off  their  former  fast;  these  two  men  were  immediately  seized  Sie^actror 

and  impressed  by  a  pressgang,  who,  though  requested  by  the  "/"gJigen*?©  of 

master  so  to  do,  would  not  let  them  cast  off  the  rope,  by  hU  agents. 


reason  of  which  the  ship  took  the  ground,  was  very  much  tiie  siiip  takes 

strained,,  and  made  a  great  deal  of  water.     The  majority  of  h^^/]^*'i'^5 

the  court,  against  the  opinion  of  Sir  James  Mansfield,  held  the  perils  of  tbe 

■pa 

that  no  negligence  could  be  imputed  in  this  case,  but  that  Hodgson  v. 

the  loss  was,  as  alleged  in  the  declaration,  a  loss  by  the  perils  g  uJ °^^  puU, 

of  the  seas,  (a)  2  N.  11.  S36.  * 

A  ship  bound  from  Bhode  Island  (United   States)  for  Ship  lost  by 

_.  If.  Ml/*!  •  n  1  ^^'ging  at  dock 

JLiiverpool,  having  sailed  for  her  voyage  in  a  state  01  complete  gates,  owiug  to 

equipment,  on  passing  Holyhead  took  on  board  a  pilot  (as  of^the  pf/^^n* 

required  by  the  Liverpool  Pilot  Act  (37  G.  3.  c  78.,  and  also  improperly 

I  TfcM         A  J         •      n  r^  \  T  fastening  her 

by  the  general  Pilot  Act  then  m  force  52  G.  3.  c  39.),  and  there  against 

under  his  conduct  entered  the  river  Mersey,  and  arrived  Jj^^^;,, 

opposite  St.  George's  dock.  master :  held,  a 

'^^  ^  ^  ^  loss  by  the 

The  master,  who  was  then  obliged  to  quit  the  vessel  on  perils  of  the 

business,  warned  the  pilot  on  no  account  to  let  her  take  the  Jhe  umirr-'*^ 

ground,  as,  being  sharp-built,  she  could  not  do  so  with  safety*  JT'^^j^".  ^*^" 

The  pilot,  however,  during  the  master's  absence,  disregarding  having  been 

this  advice,  took  the  ship  up  to  the  pier  of  St.  George's  dock  any*negagenc« 

basin,  and  fastened  her  there  with  a  rope  to  the  shore,  with  °^  ^*'*  master 

*  ^  or  crew. 

the  intention  she  should  take  the  ground  when  the  tide  fell ;  Carruthers  v. 

she  accordingly  did  so,  and,  when  the  water  left  her,  fell  over  ^^M^ikSelh, 
on  the  side  farthest  from  the  pier  with  such  violence  that  she 
bilged  and  broke  many  of  her  timbers,  and  lay  on  her  beam 
ends. 

The  court  held  that  this  loss  could  not  be  considered  as 
having  happened  through  the  negligence  or  misconduct  of  the 
master  and  mariners  ;  for  it  was,  in  fact,  owing  to  the  mis^ 
conduct  of  the  piloty  between  whom  and  the  master  there  is 
no  privity,  he  not  being  chosen  by  the  master,  but  forced 
upon  him  by  the  law  under  a  penalty :  and,  independently  of 
this  general  principle,  the  30th  section  of  the  Pilot  Act  then 
in  force,  expressly  provided  that  owners  should  not  be  pre* 

(a)  Hodgson  v,  Malcolm»  2  Bos.  h  Pull  N.  R.  336. 
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Risk  of  loss  vented  from  recovering  on  a  contract  of  insurance  by  reason 
the  acts  or         of  any  neffkct  of  a  pilot  taken  on  board  under  the  regulations 

negligence  of       ^f  ^^^^  ^^^  /^x 
the  assured  or  ^  ^ 

his  agents.  Sincc  the  principle  established  by  the  more  recent  autho- 

rities^ it  appears  dear  that  even  had  the  loss  in  these  cases 
been  attributable  to  the  negligence  or  misconduct  of  the  cap- 
tain or  crew,  yet,  as  it  was  proximately  caused  by  the  perils 
insured  against,  the  underwriters  would  now  be  held  liable. 
If  the  roaster,         Of  course,  if  it  Can  be  shown  that  the  master  when  ap- 
were  originally  poiutcd   was  whoUy   incompetent  (c),   that  the   crew   were 
deficient,  this  is  insuflScicnt  (rf),  or  the  ship  in  any  way  unseaworthy  at  the 
fence  under  the  outsct  of  the  risk,  this  is  matter  of  defence,  of  which  the 

pleaofuusea«  j  '^  m    ^i.  i  j  i  r» 

worthiness.        Underwriters  may  avail  themselves  under  a  pica  oi  unsea- 
worthiness. 

Where  the  loM  §  287.  Where  the  loss  is  not  proximately  caused  by  the 
maiely  caused  perils  of  the  sca,  but  IS  dircctly  referable  to  the  negligence  or 
by  perils  of  the  misconduct  of  the  master  or  other  ajrents  of  the  assured,  not 

sea,  but  is  d«-  o  ' 

rectfy  referable  amounting  to  barratry,  there  seems  little  doubt  that  the 
genoe  or  mi»-     imdcrwritcrs  would  be  thereby  discharged. 

^"o^imuig  to  '^^^^  ~  *^  *^®  *  ^^®  recorded  by  Emerigon  as  having 
barratry)  of  the  actually  occurrcd  at  the  first  breaking  out  of  the  great  plague 
assured,  the  of  Marseilles  in  1720  —  where  the  master  of  a  ship,  part  of 
wurbe  dir  whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into 
charged  from      that  citv  with  a  false  bill  of  health,  in  consequence  of  which 

bis  liability. 

his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held 
to  discharge  the  underwriters  (e) ;  and  it  is  apprehended  that 
such  a  decision  is  not  at  variance  with  the  principle  of  the 
English  cases  as  above  laid  down. 
Ship  broken  up  "^^^  following  English  case  seems  to  have  proceeded  on 
in  consequence   ^jie  samc  fiTOund ;  a  ship  having  been  driven  ashore  near  the 

of  the  neglu  ^  '■  "  ^ 

genceofthe  harbour  of  St.  Thomas  (West  Indies)  was  afterwards  got 
repairing!  ^^      0^  ^^ry  little  injured,  and  might  have  been  repaired  but  for 

Tanner  f.  Ben* 

nett.  Ry.  H 

>Iood.  182,              (5)  Carruthers    v,    Sydebotham,   4  (d)  Hunter  r.  Potts,  Selw.  N.  Pr. 

Maulc>&  Sel.  77,  1031.  9th  ed.     Forshaw  v.  Chabert,  3 

(c)  Tait  V,  Levi,  14  East,  481.    See  Brod.  &  Bingli.  15$. 

also  Gregson  ».  Gilbert,  3  Dougl.  232.  (e)  Emerigon,  chap.  xii.   sect.  xiii. 

Park  on  Ins.  138.  8th  ed.  vol.  I  p.  429.  ed.  1827. 
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the  negligence  of  the  agents  of  the  assured  in  the  island^  who  Risk  of  loss 
allowed  her  to  be  condemned  and  broken  up  after  two  very  Jhe^actTor  ^ 
hasty  and  imperfect  surveys*;  Lord  Tenterden  told  the  jury  negligence  of 
that  the  underwriters  would  not  be  liable  for  the  total  loss  his  agents. 
by  condemnation  and  sale,  if,  in  their  opinion,  such  loss  had 
been  brought  about  by  the  negligence  or  misconduct  of  the 
agents  of  the  assured.  (/) 

On  the  same  principle  in  an  action  airainst  the  owners  of  a  Goods  damsged 
steamer,  for  not  delivering  goods  m  proper  time ;  upon  its  boiier.pipe, 
appearing  that  the  captidn  during  a  hard  frost  had  filled  his  toTn*!fha*ving*' 
boiler  over  night  (according  to  custom)  to  prepare  for  start-  ^^^^  5*!f  *?^*'®'^ 
ing  in  the  morning,  in  consequence  of  which  the  boiler  pipe  bard  frost. 
burst,  and  the  water  escaping  damaged  part  of  the  goods,  4  BingiTeo?. ' 
for  whose  non-deUvery  the  action  was  brought ;  Chief  Justice 
Best  and  the  Court  of  Common  Pleas  held,  that  this  was  not 
"  an  act  of  God,"  within  the  excepted  risks  in  the  bill  of 
lading,  but  negligence  on  the  part  of  the  captain,  for  which 
the  owners  were  responsible  as  carriers,  (ff)  • 

Of  course,  if  the  loss  be  directly  referable  to  the  act  of  the   Loss  directly 
assured  himself,  the  underwriter  will,  ^fortiori,  be  discharged,  acts  or  negiU 
Thus,  as  we  have  already  seen,  a  failure  to  have  the  ship  ^"Jred  i^inself 
properly  documented,   according  to  existing   treaties,   dis*  »*  "«>*  «*  *be 
charges  the  underwriter  from  his   liability,  when  the   in-  jAinderwritera. 
surance  has  been  effected  by  the  shipowner,  though  not,  as 
the  better  opinion  seems  to  be,  when  it  has  been  effected  by 
the  owner  of  the  goods.  (A) 

So,  a  failure  to  navigate  a  ship  in  war  time,  according  to 
the  provisions  of  the  Convoy  Acts,  discharges  the  underwriter, 
whenever  it  can  be  shown  that  the  assured  himself  was,  by 
his  own  act,  instrumental  in  the  violation  of  the  law,  or  that 
his  agent  had  direct  authority  from  him  for  that  very 
purpose,  (i) 

It  is  not,  however,  every  mistake  in  iud&cment  on  the  part  lf,Howeter,the 

•^  •'      °  '-  loss  be  brought 

about  hv  a 
tnere  mistake 
(/)   Tanner '0.   Bennett,   Ryan  &         (h)  See  above,  Part  IT.  Chap.  IV.   in  judgment  of 
Mood.  182.    See  as  to  the  S.  P.  Brad-     Sect.'8.    Dawson  r.  Atty,  7  East,  367.    ^^^^  assured  or 
lord  V.  Levy,  2  C.  &  P.  137.     S.  C.     Bell  v,  Carstairs,  14  East,  374. 
but  not  S.  P.  Ryan  &  Mood.  331.  (t)  Carstairs  r.   Allnutt,   3  Camp. 

(y)  Siordet  e.  Hall,  4  Bingh  607.        497.     Metcalfe  v.  Parry,  4  Camp.  123. 
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Risk  of  loss 
occasioned  by 
the  acts  or 
negligence  of 
the  assured  or 
bis  agents. 

his  agents,  act- 
ing bond  JidCt 
the  underwriter 
will  not  be  dis- 
charged 
Wilbraham  v. 
Wartnaby, 
LI.  &  Welt. 
144. 


Where  loss 
arises  from 
causes  which 
the  owners  or 
masters  arc 
reasonably 
bound  to  pre- 
▼ent,  the  under- 
writer is  dis- 
charged from 
liability. 


of  the  assured  or  his  agents  that  will  discharge  the  under* 
writer,  although  such  mistake  may  have  immediately  brought 
about  the  loss :  if  they  acted,  though  erroneously,  yet  with 
reasonable  prudence,  and  a  bandjide  desire  to  do  the  best  for 
all  concerned,  he  will  still  be  liable.  Thus,  where  a  cargo 
of  arms  and  ammunition  having  been  shipped  and  insured  from 
London  to  MadeirOy  the  agent  of  the  shippers  at  the  latter 
place,  acting  under  the  mistaken  impression  that  the  im- 
portation of  such  articles  was  prohibited  by  the  treaty  between 
Portugal  and  Great  Britain,  and  meaning  to  do  the  best  for 
all  concerned,  informed  the  governor  of  the  expected  con- 
aignment,  who,  consequently,  seized  the  arms  and  ammuni- 
tion immediately  on  their  arrival;  Lord  Tenterden  held, 
that  the  underwriter  was  not  discharged  from  his  liability, 
on  the  ground  that  this  loss  was  the  act  of  the  assured, 
for  the  agent  had  acted  bond  Jide  and  with  reasonable 
prudence.  (J) 

Where  the  loss  arises  from  causes  which  the  owners  or 
masters  of  a  ship  are  bound,  by  their,  duty  as  carriers,  to 
prevent,  or  which  they  might  have  prevented  by  a  due 
exercise  of  reasonable  and  ordinary  vigilance,  the  underwriter 
is  discharged  from  his  liability.  Thus,  the  underwriter  is 
liable  for  no  loss  occasioned  by  bad  stowage  (A) ;  nor  for  loss 
sustained  by  the  goods  from  rats,  for  which  the  master  alone 
is  liable,  unless,  as  it  seems  from  the  Consolato  del  Mare,  he 
has  taken  all  the  precautions  he  could  against  their  ravages, 
as  by  carrying  a  cat  on  board,  &c.  (/) 

Upon  the  same  principle,  the  underwriter  is  not  liable  for 
loss  occasioned  bj/  theft  {furtum  or  larceny,  as  distinct  from 
latrocinium  or  robbery  accompanied  with  violence)  or  em- 
bezzlement when  committed  by  the  crew,  even  although  the 
risk  of  "  thieves  "  is  one  of  the  enumerated  risks  in  all  our 
common  policies ;  for  it  is  considered  that  loss  of  this  kind 


(J)  Wilbraham  v,  Wartnaby,  Lloyd         (/)  Consolato  del  Mare,   chap.  Ixv, 

&  Wels.  144.  Ixvi.  of  the  Italian  translation.     £me- 

(A)  See  Emerigon,  chap.  zii.  sect.iL  rigon,  chap.  xii.  sect  iv.  vol.  L  p.  375. 

It,  y.»  who  collects   all  the   lesrning  ed.    1827.     See   also    Kent's   Comm. 

upon  these  points.  vol.  iii.  p.  300.  note  (a),  cd.  1844. 
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might  be  guarded  against  by  the  exercise  of  ordinary  vigil-  Risk  of  lojw 
ance  on  the  part  of  the  master ;  consequently,  the  master  or  tj,e  a'cts'or   ^ 
the  owner,  whom  he  represents,  are  alone  answerable  for  a  [»^f?J»g*?nce  of 

*  '  the  assured  or 

loss  of  this  kind  (wi)  ;  but  for  open  robbeiy  {latrocinium)  the  his  agenis. 
underwriters  are  liable,  and  the  owners  also,  but  only  to  the 
value  of  ship  and  freight.  («)  In  the  same  way,  if  any  loss  or 
damage  happen  in  the  shipping  or  landing  of  the  goods  through 
the  fault  of  ike  master  or  crewy  or  the  defect  of  the  ship's  tackle^ 
the  master  and  the  owners  are  respectively  answerable :  if 
such  loss  or  damage  be  not  imputable  to  the  master  or  crew, 
or  to  the  defect  of  the  ship's  tackle,  then  the  underwriters 
are  liable,  (o)  So,  the  loss  of  goods  lashed  on  decky  that 
being  considered  an  improper  and  unsafe  place  to  carry  them, 
is  not  recoverable  under  a  general  policy  on  goods,  unless 
they  are  so  carried  by  virtue  of  a  general  usage  of  trade, 
with  which  the  underwriter  must  be  presumed  to  have  been 
familiar,  (p) 

Sect.  V.  Limitation  of  Owner's  Responsibility  for  Loss  occa- 
sioned by  the  Acts  or  Negligence  of  the  Master  and  Crew. 

§  288.  With  regard  to  the  extent  of  the  owner's  responsi-  Limitation  of . 

bility  to  the  merchant  for  damage  caused  to  his  goods  by  the  ^buftyVorTos"' 

acts  of  the  master  or  mariners,  it  will  be  convenient  to  state,  o<^casioiied  by 

very  briefly,  the  law  in  this  place,  although  the  subject  does  ligence  of  the 

not  properly  fall  within  the  scope  of  this  work.  "'*'*"'  *"^ 


crew. 


By  the  civil  law,  and  also  by  the  common  law  of  Encrland,  ".       ' 

"^  ^  ^  "  o  '    At  common 

the  owner  is  responsible  to  the  merchant  up  to  the  full  extent  ^"w  the  owner 
of  the  amount  of  such  loss  or  damage  (5^):  and  this,  in  fact,  uTthe^sh^pper'' 

to  the  full 

(«)  SeeEmerigon,  chap,  xii,  sect. V.  art.  la     Ordonnance  du  Wisbuy,  art.    «™o""^  ^^i" 

ToLi  p.  380.  ed.  1827..  and  see  also  49.  T"^^^^  "" 

sect  xxir.  ibid.  p.  524.    See  also  Bou-         (p)  Ross  w.  Thwaite,   Park  on  Ins*    negligence  of 

kiy-Paty,    tit.  x.   tom.  iv.  p.  35.  ed.  23.    8th   ed.       Backhouse    r.    Ripley,    the  master  an.l 

1834.     Kent's  Comm.,  vol.  Hi.  p.  303.  ibid.  24.     Da   CosU  v.  Edmunds,   4   crew. 

Dote  (a),  ed.  1844.  Camp.    142.        Gould    r.     Olirer,    4 

(■)  Harford  9.  Maynard,  Park,  36.  Bingh.   N.  C.  134.     Milward  r.  liib- 

8th  ed.,  and  see  now  26  G.  3.  c.  86.  bert,  3  Q.  B.  1 20. 
».  2.  (9)  Abbott   on    Shipping,    part  ir. 

(o)  Emerigon,  chap.  xiL  sect,  xlviu  chap.  vi.   p.  349.  6th  ed.     Emerigon, 

▼o1.il  p.  24.  ed.  1827.,  citing  Le  Gui-  Contrats  a  la  Grosse,  chop.  iv.  sect.  ii. 

don,  chi  ▼.  art.  7.    Jugcmcns  d'Olcron,  vol  ii.  p.  48^.  cd.  1827.     The  rule  of 
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Limitation  of     is  universally  the  rule,  uuless  where  a  different  one  has  been 

owner's  reitpon-  ,  .,  111  t 

sibility  for  loss    established  by  ordinanees  and  statutes. 

^racts°oT  nL-       ^y  ^^^  general  law  maritime  of  continental  Europe,  how- 

ligenceofthe     ever,  as  expressed  in  several  of  the  old  mediaeval  sea-laws 

master  and  , 

crew.  and  the  majority  of  the  modem  ordinances,  a  different  rule 

By  the  law  ^^  been  established  ;  and  the  Responsibility  of  the  owners 
maritime,  the     for  loss  occasioucd  by  the  negligent  or  wrongful  acts  of  the 

owner  s  respon-  .  ,,..,, 

sibility  was  master  or  mariners  is  limited  to  the  value  of  the  vessel  and 
vaTue^of  ship*  fi'^^P^^^f  ^^^  ^7  abandoning  these  to  the  claimant  the  owner 
and  freight,  by    may  discharge  himself,  (r) 

abandonmg  "^  °  ^  .  .  /» 

which  he  might       With  a  reference,   no   doubt,   to   the   provisions   of  the 

discharire  him-  ^    t\  1  •••  ij.*i  "^v  • 

gel£     **  general  Luropean  law  maritime,   but  mainly  with  a  view 

Acts  passed  at    of  encouraging  the   shipowning   interest,    upon  which   the 

different  times  ,  1       /»  .i  j.    i        -xi.  j.  ■  -. 

to  limit  owner's  commou  law  rulc  frequently  operated  with  great  seventy 

responsibility.     ^^^  unfaimcss,  our  legislature  has  at  different  times  passed 

various  acts'^in  order  to  limit  the  owner's  responsibility,  (s) 

7G.  2.  ci5.  By  the  first  of  these  acts,  which  was  passed  in  1734(f), 

the  responsibility  of  the  owners  was  limited  to  the  value  of 
the  ship  and  freight  ("  the  value  of  the  ship  or  vessel,  with  all 
her  appurtenances,  and  the  full  amount  of  the  freight  due  or  to 
grow  due  for  and  during  the  voyage  ")  in  all  cases  of  theft  or 
embezzlement  by  the  master  or  mariners  without  the  owner's 
privity. 

S6G.  3.  c.  86.         By  the  next  act,  passed  in  the  year   178o(?/),  the  same 

limitation  was  extended  to  the  case  of  robbery  committed 


the  common  law  still  prevails  in  the  the  Code  de  Commerce  contains  the 

United   States,  except  in  Maine   and  best  precis  of  the  continental  law :  — 

Massachussets,  Kent's  Comm.,  vol.  iii.  *•  Tout  proprietaire  du  navire  est  civile- 

p.  217.  ed.  1844.  ment  rcsponsablc  dea  fails  du  capitaine, 

(r)  See  the  learning  on  this  point  pour  ce  qui  est  relative  au  navire  et  a 

collected  in  Abbott  on  Shipping,  part  Texpedition.     La   responsabilite   ccsse 

iv.  chap.  vi.  pp.  349,  350.     Emerigon,  par  Tabandon  du  navire  et  du  fret." 
Contrats  a  la  Grosse,  chap.  iv.  sect.  ii.  (a)  As  to  the  motives  of  the  legisla- 

vol.  ii.  p.  482.  ed.  1827.  (who  is  not  ture,  see  the  preamble  of  7  G.  2.  c.  15. 

cited  by  Lord  Tenterden),  clearly  esta-  The   remarks   of  JLord  Tenterden    in 

blishes  the  prevalence  of  the  rule  in  Gale  r.  Lawrie,  5  B.  &  Cr.  163.,  and 

mediaeval  maritime  law.  Boulay-Paty,  of  Mr.  Baron  Parke  in  Brown  v.  Wil- 

Cours  de  Droit   Com.    Mar.,   tiu  iii.  kinson,  16  L.J.  Exch.  36. 
sect.  i.  torn.  i.  pp.  263—287.,  gives  a         (t)  7  G.  2.  c.  15. 
very  able  dissertation  on  the  subject ;         («)  26  G.  3.  c.  86. 
and  the  language  of  the  art  216.  of 
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by       strangers   (i.  e,y   persons    other    than   the    master    and  Limitetion  of 

-X  111*  •  1  -iiii        owner's  respon- 

max*jners) ;  and  by  this  statute  it  was  also  provided  that  the  slbility  fpr  loss 
owTM^rs  should  be  wholly  free  from  all  responsibility  "  for  loss  ^^^^g"*^  nJ^. 
or     €lamage  occasioned  to  the  goods  by  fire  on  board  "(w)  ;  ligcnceofthe 

-_  ,  11  It  1  master  and 

anc±9  further,  that  not  only  the  owners^  but  the  masters  also,  crew. 
Bhoiald  be  entirely  freed  from  liability  for  loss  by  robbery, 
emlxzzlemcnt,  or  making  away  with  any  gold,  silver, 
dia.xxionds,  watches,  jewels,  or  precious  stones,  unless  the 
tmo  nature,  quality,  and  value  thereof  shall  be  inserted  by 
the  shipper  in  the  bill  of  lading  at  the  time  of  shipment. 

The  last  act  upon  the  subject  was  the  53  G.  3.  c  159.  53  G.  3.  c.  159. 
(passed  A.  d.  1812),  which  carries  the  same  limitation  of  the 
oirner's  responsibility  still  further,  and  declares  that  the 
owxier  shall  not  be  liable  beyond  the  value  of  the  ship  and 
frnffht  for  any  loss  arising  "  from  any  acty  neglect^  matter  or 
thin^  doney  omitted^  or  occasioned,^  without  his  fault  or  privity, 
either  "  to  any  goods  laden  on  board  his  own  ship,"  or  "  to 
^y  goods  laden  on  board  any  other  ship." 
^t*he  result,  therefore,  of  English  legislation  on  this  subject  Result  of  En- 

J-  . glish  IcgUlation 

*  on  the  subject. 

1  .  That  the  owner  is  not  responsible  beyond  the  value  of  his 
^"^^^  and  freight^  in  any  case  of  robbery,  embezzlement,  or 
*°3^  act  done  or  omitted,  without  his  privity,  either  by  the 
°^^-^ier  and  mariners,  or  by  strangers. 

^*  That  he  is  wholly  exempt  from  all  loss  by  fire,  and,  also, 
in  ^iage  of  robbery  or  embezzlement  of  jewels,  gold,  &c., 
^'^^re  their  value  is  not  declared  in  the  bill  of  lading. 

o 

^.  That  the   master^s   liability,  except   in   the   case  last 
"^^^^tioned,  remains  precisely  what  it  was  at  common  law. 

^he    following    points     have    been    decided    on    these  Construction  of 
t^tutes :  -  *'*"  "''^ 

Ihc  value  of  the  ship  Is  to  be  calculated  at  the  time  of  ^^?^c  of  calcu- 
^^^^^ :  a  decision  which  has  been  regretted,  but  is  still  adhered  ship. 

The  value  of  the  freight  is  the   amount  which  the  ship  Mode  of  calcu- 

lating  value  of 
freight. 

(p)  Sect  2.  2.  .  See  Brown  r.  Wilkinson,  16  L.  J. 

(»)  Wilson  t^  Dickson,  2  B.  &  Aid.     N.  S.  Exchi  34. 
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Limitation  of     would  actually  have  earned  as  freight  had  she  arrived  at  her 

owner*s  rcspon-  ^  "^     ^  ^° 

sibility  for  loss  port  of  destination,  after  deducting   the  freight   on  goods 

the^^orneg-  jettisoned,  burnt,  or    tortiously  sold  in  the  course   of  the 

TOMier  and*^*  voyage  (j:)  ;  but  including  in  the  calculation  all  monies  paid 

crew.  as  an  advance  of  freight,  (y) 
Fishing  stores         The  Jishing  stores  of  Greenland  whalers  are  to  be  valued 

to  be  valued  as  ^  P^^*  ^^  ^^  "  s^^P  ^^^  her  appurtcnanccs  "  under  these 
part  of  ship.        statutes,   although  they   are   not  usually   so   estimated   in 

policies  of  insurance  unless  specifically  mentioned,  {z) 
Acts  only  apply       The  acts  do  not  extend  to  gabbets  (aabares)  and  lighters, 

to  registered  .  . 

vessels.  nor  to  any  ship  or  vessel  not  requiring  to  be  registered,  (a) 

Period  at  which       §  289.  The  liability  of  underwriters  for  loss  on  goods  does 

the  liability  of  ^  ,        .      .         ,  .  "^  „  ,  .  .,      , 

owners  and  not  begin  m  this  country,  generally  speaking,  until  they 
rieM^offfoodT"  *^®  loaded  on  board  ship,  and  ceases  directly  they  have  been 
begins  and         discharged  and  safely  landed  on  the  quays,  or  other  usual 

landing  places  of  the  port  of  discharge ;  or  into  public  lighters, 
&c.,  w^here  that  is  the  customary  mode  of  landing  them,  by 
the  usage  of  the  port. 

The  commencement  and  conclusion  of  the  responsibility  of 
the  owner  or  master,  as  carriers  of  the  goods,  is  not  so  ex- 
actly defined,  but  depends  a  good  deal  on  the  customs  of  the 
particular  ports  where  the  voyage  begins  and  ends. 

Generally  speaking,  how^ever,  the  responsibility  of  the 
owner  or  master  may  be  said  to  begin  where  that  of  the 
wharfinger  ends^  wherever  that  may  be  :  thus,  if  the  master 
receives  the  goods  on  the  quay  or  beach,  or  sends  his  boat 
for  them,  his  responsibility  commences  from  the  moment  he 
so  receives  them,  or  puts  them  on  board  the  boat,  {h) 

So ,  again,  his  responsibility  will  cease  cither  by  actual  de- 
livery of  the  goods  to  the  consignee  under  the  bill  of  lading. 


(x)  Cannan  v,  Meaburn,   1  Bingh.  Pari.   Rep.    573.,   and   see  53   G.  3. 

465.  c.  159.  s.  5. 

(y)  Wilson    v.    Dickson,    2    B.   &  (6)  See  Corban  v.  Downe,  5  Esp. 

Aid.  2.  N.  P.  41.,  and  the  authorities  cited  in 

(z)  Tlie  Dundee,  1  Ilagg.  Ad.  Rep.  Abbott  on  Shipping,  part  iv.  chap.  iv. 

109.  Gale  V,  Ixiwrie,  5  B.  &  Cr.  156.  p.  300.  6th  ed. 

(a)  Hunter  v.  M'Gowan,  1  Bligh's 
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craw. 


or  by  some  act  which,  according  to  the  practice  and  custom   Limitation  of 
usually  observed  in  the  port  or  place  of  delivery,  is  regarded  sibiiity  for  loss 
as  equivalent  to  or  a  substitute  for  it.  (c)    In  fact,  as  it  is  the^ctT  of  ncg- 
expressed  by  Emerigon :  II  faut  que  le  capitaine  surveille  h  ligence  of  the 
la  marchandise  jusqu^a  la  tradition  effective,  {d) 

The  subject  was  very  much  discussed  lately  in  this  country 
in  the  case  of  Gratcliffe  t?.  Bourne,  which  went  through  all 
the  courts,  and  the  effect  of  which  is  that,  in  order  to  dis- 
charge the  master  from  his  responsibility,  he  must  allege 
and  prove,  either  that  he  delivered  the  goods  "  to  the  con- 
signees "  according  to  the  express  terms  of  the  bill  of  lading, 
or  else  that  he  delivered  them  according  to  the  practice 
and  custom  usually  observed  in  the  port  of  delivery,  (c) 


Sect.  VI.  Risk  of  Loss,  by   the  Acts  of  the  Government  of 

the  assured. 


§  290.  There  are  two  classes  of  cases  in  which  loss  may  be  Risk  of  loss  by 

occasioned  by  the  public  authoritative  acts  of  the  government  govenlment  of 

of  the  assured :  those,  viz.,  in  which  the  assured  and  under-  ^^^^  assured. 

writer  are  both  subjects  of  the  same  state,  and  those  in  which  Where  the  un- 

they  are  subjects  of  different  states.  assured  are 

In  the  former  class  of  cases  it  may  now  be  taken  as  settled  ^^^^  British 

•^  subjects,  the 

law,  that  the  underwriter  is  liable  for  all  loss  occasioned  by  former  is  liable 
the  public  acts  of  the  home  government,  in  detaining,  arrest-  caused  by  the 
ing,  or  laying  an  embargo  on  the  ship  either  in  the  home  or  a  fa^th-e^ncts  of'** 

foreign  port.  (/)  tl^e  British 

government. 


(e)  Per  Tindal,  C.  J.,  in  GatcIifFe 
V.  Bourne,  4  Bingh.  N.  C.  314.  Ab- 
bott on  Shipping,  part  iv.  chap.  iv. 
pp.  S35,  334.  Sec  also  Kent*s  Comm., 
ro\.  iiL  p.  214.  ed.  1844. 

(d)  Emerigon,  chap.  zii.  sect.  47. 
ToL  iu  p.  25.  ed.  1827. 

(e)  Gatclifie  v.  Bourne,  4  Bingh. 
N.  C.  314.  Bourne  f>.  Oatcliflfe,  in 
error,  before  the  Exchequer  Chamber, 
3  Mann.  &  Gr.  643.  S.  C.  before  the 
Hoiite  of  Lords,  7  Man.  &  Gr.  850. 


(/)  Page  t,  Tlionlpson,  at  N.  Pr., 
Park  on  Ins.  175.  8th  ed.  Green  v. 
Young,  2  Lord  Raym.  840.  S.  C.  2 
Salk.  444.  See  also  the  dicta  of  Lord 
Alvanley  in  Tonteng  v,  Hubbard,  3 
Bos  &  Pull.  302.  Kent's  Coram., 
voLiii.  p.  291.  ed.  1844.  Tlie  law  is 
the  same  in  France,  Code  de  Comm. 
(art.  369,  370.)  giving  the  right  to 
abandon  "  en  cas  d*arret  de  la  part  du 
Gouverncment    apris  le  voyage    com« 


mence.** 
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BISKS  COVEHED  by  TPIE   POLICY. 


Risk  of  loss  by       The  difficulty  arises  in  the  other  class  of  cases,  viz.,  where 

the  acts  of  the        i      i         .  . 

government  of    the  loss  is  OGcasioned  by  the  acts  of  the  foreign  government 
e  assure  .        ^£  which  the  assured  is  a  subject. 


In  this  case  the  principle  was  laid  down,  and  for  a  long 


When  the 

a<i5ured  is  a  ,  ^ 

foreigner,  is  the  time  tcnaciously  adhered  to  by  Lord  EUenborough,  "  that  in 

liable  for  loss  ^  qucstious  arising  between  the  subjects  of  different  states, 

caused  by  the  ^^^^   £5   ^  •party  to  the  public  authoritative  acts  of  his  own 

foreign  govern-  government ;  and  on  that  account  a  foreign  subject  is  as  much 

'  .  incapacitated  from  making  the  consequences  of  an  act  of  his  own 

and  Lord 
£llenl)orough 
held  the  nega- 
tive. 


Touteng  p. 

Hubbard, 

3  Bos.  &  Pull. 

29(. 


state  the  foundation  of  a  claim  to  indemnity  upon  a  British 
subject  in  a  British  court  of  justice^  as  he  would  be  if  such  act 
had  been  done  immediately  and  individually  by  such  foreign 
subject  himself^  (g) 

Lord  EUenborough  avowedly  grounded  this  rule  upon  the 
case  of  Touteng  v.  Hubbard,  decided  by  Lord  Alvanley,  in 
the  year  1802  (A),  and  in  which  it  was  decided  that  a  Swedish 
subject  was  not  entitled  to  recover  in  an  .action  on  a  charter- 
party  against  a  British  subject  in  a  British  court,  for  damages 
caused  by  an  embargo  laid  on  by  the  British  government  by 
way  of  reprisal  for  acts  of  aggression  committed  against  us 
by  the  Swedish  government.  The  ground  on  which  Lord 
Alvanley  put  the  case  was  this,  that,  as  the  aggressive  acts 
of  the  plaintiff's  own  government  were  the  occasion  of  the 
embargo  being  laid  on,  and  as  the  plaintiff  must  be  taken  to 
be  a  party  to  the  acts  of  his  own  government,  the  loss  must 
be  considered  as  having  been  brought  about  by  his  own 
fault,  (i) 

The  leading  cases  in  which  Lord  EUenborough  applied  the 
rule  thus  educed  by  him  from  the  judgment  of  Lord  Alvanley 
in  Touteng  v.  Hubbard,  were  those  of  Conway  v.  Gray,  Con- 
way V.  Forbes,  and  Murray  v,  Shedden,  which  all  came  before 
the  court  at  the  same  time  in  consequence  of  the  American 


Conway  o. 

Gray, 

10  East,  536. 

British  under- 
writers hchl  not 
responsible  for 
loss  occasioned 
by  American 
embargo  where    embargo  of  1807. 
the  assured 
were  American 
subjects. 


(^)  Per  Lord  EUenborough  in  Con-  vanlcy  in  Touteng  v,  Hubbard,  3  Bos, 

way  V.  Gray,  10  East.  545  &  Pull.  298 — 302.,  and  the  statement 

{h)  Touteng  r.   Hubbard,  3  Bos.  &  of  the  case  by  Lord  EUenborough  in 

Pull.  291.  10  East,  545. 

(t)  See  the  judgment  of  Lord  Al- 
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The  facts,  as  far  as  they  bear  on  the  present  question,  were  R»sJ^  of  loss  by 
shortly  these  :• —  Ihe  pohcies  m  the  two  first  cases  were  on  government  of 
goods ;  in  the  third  case  on  ship.  The  goods  and  ship,  after  ^*'*^^"'^^  ' 
the  former  had  been  loaded  aboard,  and  the  latter  was  just 
ready  to  sail,  had  been  detained  in  their  respective  ports  of 
loading  and  departure  in  the  United  States  under  an  embargo 
(but  not  by  way  of  hostility  or  reprisals),  laid  on  on  the  22d 
December,  1807,  by  the  government  of  the  United  States, 
on  all  ships  in  all  harbours  within  their  jurisdiction.  The 
parties  interested  in  the  yoods  were  American  subjects ;  the 
party  interested  in  the  ship  was  the  American  consul  at 
Liverpool.  All  the  policies  had  been  effected  in  this  country 
before  news  had  been  received  here  of  the  American  embargo, 
on  hearing  of  which  the  assured  gave  notice  of  abandonment, 
and  brought  their  action  for  a  total  loss ;  but  Lord  Ellen- 
borough  and  the  whole  Court  of  King's  Bench  held,  on  the 
principle  above  stated,  that  they  could  recover  nothing  on 
these  policies  from  the  British  underwriters.  (J) 

In  the  next  case  in  which  this  question  was  involved.  Lord  This  principle 
Ellenborough  held  that  the  principle  upon  which  Conway  v.  w^erHhe^^  ^ 
Gray,  &c.  was  decided  did  not  apply  to  the  case  of  an  alien  f^^'^f^  assured 

'  .  .  **  trading  under 

enemy  who  had  obtained  a  license  from  the  government  of  a  licence, 
thia  country  for  the  special  purpose  of  carrying  on  the  very  Nobie,"^ 
commerce  which  was  insured  in   the   policy  on  which  the  ^^  ^^^  **^^* 
action  was  brought,  and  in  the  course  of  prosecuting  which 
tbe  thmg  insured  was  captured  and  condemned  by  the  hostile 
act  of  his  own  government.  (A) 

By  the  license,  his  lordship  observed,  the  assured  was  to 
l>c  regarded,  for  the  purpose  of  carrying  on  the  licensed  trade, 
M  virtually  an  adopted  subject  of  this  country ;  so  that  any 
argument  to  be  drawn  from  an  implied  participation  in,  or  pri- 
"vity  to  the  acts  of  his  own  government,  was  wholly  super- 
seded. (/) 

In  three  subsequent  cases,  however,  in  which  precisely  the  This  qualifica- 

tion  of  the  doc- 

0*)  Conway  v.  Gray,  10  East,  536.  (k)  Usparlcha  v.  Noble,  13  East, 
Cmwiy  V,  Forbes,   ibid.     Murray  v.     332. 

S^edden,  ibid.  (/)  See  dicta  of  Lord  Ellenborough, 

10  East,  342. 
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Risk  of  loss  by  same  question  was  substantially  involved,  his  lordship  receded 

government  of  ^^^^  *^®  position  he  had  thus  laid  down  in  Usparicha  t\ 

the  assured.  Noble,  declaring  that  if  the  principle  upon  which  tliat  case 

trine  was  was  decided  should  be  irreconcileable  with  that  acted  upon* 

error  in  the  ^  Conway  V.  Gray,  he  would  relinquish  the  one  and  adhere 

case  of  FUndt  ^o  the  Other,  (m) 

V.  Scott,  ^     ^ 

5  Taunt.  677.  Thcsc  cascs  wcrc  brought,  upon  a  writ  of  error,  before  the 

Exchequer  Chamber,  and  there  solemnly  reversed,  and  the 

doctrine  of  Usparicha  v.  Noble  decisively  established,  (w) 

Where,  from  The  general  doctrine,  however,  of  Conway  v.  Gray,  though 

of  Uie  Mse  *it  U  ^^*    directly   touched  by   this   decision,   was   subsequently 

plain  that  the     shaken  to  its  foundations,  if  not  altogether  overturned,  by 

British  under-  »  ., 

writer  means  to  what  fell  from  Lord  Ellcnborough  himself,  and  still  more 
Belf^he  risk'of  ^^om  the  Court  of  Error,  in  giving  judgment  in  the  case  of 
loss  by  the  acts   gimeon  «.  Bazctt,  where  the  court  had  to  consider  the  jrene- 

of  the  foreign  ^  *^      ^ 

government,  he  ral  question  how  far  the  subject  of  a  foreign  state,  not  in 
for  such  lossT  ^P^'^  hostility  with  the  British  government,  was  responsible, 
Simeon  «  apart  from  all  considerations  of  licence,  for  loss  occasioned 

Bazett,  2  M.  &      ^  ,  ^  ' 

Sel.  94.  by  the  aggressive  acts  of  his  own  government. 

In  this  case  the  insurance  was  effected  in  1810,  on  ship 
and  goods,  the  property  of  Prussian  subjects,  to  cover  a 
trading  voyage  to  Colberg,  in  Prussia,  or  any  other  Baltic 
ports  which  the  ship,  in  the  then  disturbed  state  of  our  poli- 
tical relations  with  the  Northern  powers,  might  be  able  to 
enter.  Prussia  was  not  at  that  time  in  a  state  of  open  hos- 
tility to  this  country,  but,  under  the  influence  of  Napoleon's 
continental  system,  all  direct  intercourse  was  prohibited  be- 
tween her  ports  and  those  of  Great  Britain ;  and  the  only 
way  in  which  the  trade  could  be  carried  on  was  by  means  of 
simulated  papers.  The  policy  on  which  the  action  was 
brought  was  adapted  to  this  state  of  things,  giving  the  most 
extensive  liberty  to  discharge  at  all  ports,  to  carry  simulated 
papers,  &c. ;  it  was  declared  to  be  on  all  risks,  and  the  pre- 
mium was  fixed  2ii  forty  guineas  per  cent 

{m)  Menett   v.  Bonham,    15    East,  Taunt.  674.     See  also  Anthony  t?.  Mo- 

477.      Flindt   r.    Crokatt,   ibid.    522.  line,  ibid.  711.  Ilnttman  r.  Whitmore, 

Flindt  V.  Scott,  ibid.  525.  3  Maulc  &  Sel.  337. 

(n)  Flindt    r.    Scott,    in    error,   5 
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The    ehip,  with   simulated  papers   and   false   clearances.  Risk  of  loss  by 
sailed  from  London  for  Colberg,  and  on  arriving  near  tliat  government  of 
port,  was  seized  by  the  Prussian  government,  under  the  the  assured 
authority  of  the  Berlin  decree. 

The  underwriters  contended  that,  as  this  seizure  was  the 
act  of  the  government  of  the  assured,  they  were  not  liable. 

But  Lord  EUenborough  said,  that  "  the  exclusion  of  risk 
occasioned  by  the  act  of  the  assured's  own  government  was 
only  an  implied  exclusion  from  the  reason  and  fitness  of  the 
thing,  which,  however,  might  be  rebutted  by  circumstances.** 
And  in  the  present  case  his  lordship  held  that  as,  from  the 
whole  character  of  the  transaction, — from  the  terms  of  the 
policy,  the  well-known  nature  of  the  trade,  and  the  enormous 
rate  of  premium,  —  it  was  clear  that  the  underwriters  meant  to 
insure  against  the  risk  of  Prussian  capture,  that  risk  was 
covered  by  the  policy,  (o) 

The  ground,  therefore,  upon  which  Lord  EUenborough 
rested  his  judgment  was,  that  the  assured,  under  the  peculiar 
circumstances  of  the  case,  were  not  responsible  for  loss  by 
the  acts  of  their  own  government,  because  upon  the  whole 
it  must  be  inferred  that  the  underwriters  had  taken  upon 
themselves  the  risk  of  such  loss. 

In  the  Exchequer  Chamber,  however,  Chief  Baron  Thomp-  The  Court  of 
son,  who  delivered  the  judgment  of  the  court,  expressly  dis-  J^''^Meyerfeav« 
claimed  proceeding  on  any  grounds  peculiar  to  the  case  itself,  "P  *he  ^^^^*^ 
and  based  the  decision  of  the  court  on  the  broad  ground, 
which  he  said  was  intended  to  have  been  laid  down  in  the 
former  case  of  Flindt  v.  Scott,  viz.  that  it  was  no  objection  to 
the  plaintiff* s  recovery ^  that  the  loss  happened  by  the  act  of  the 
government  of  the  assured^  (ji) 

It  might  ^lavc  been  supposed  that  the  question  was  thus  But  it  was 
set  at  rest  in  English  law,  but  in  a  subsequent  case,  where  upon  in  Camn- 
an  American  subject,  on  the  eve  of  the  last  war  between  4^»^^7i^'' 
this  country  and  America  (but  before  the  breaking  out  of  423. 
hostilities  w^as  known  here),  had  effected  an  insurance  on  ship 


(o)  Simeon  v.   Bazctt,  2  Maule  &         (/>)  Bazett  i\  Meyer,  5  Taunt.  82D. 
SeL  94.  840. 

3  £ 


784  BISKS  OOVBBED  BT  THE  POLICY. 

Risk  of  loss  by  and  goods,  his  property,  with  a  British  underwriter,  '*  against 
government  of  ^  risks,  American  seizure  included" — Lord  Tenterden  and 
the  assured.       ^he  Court  of  King's  Bench  held,  that  as  the  fact  of  the 

assured  being  an  American,  had  not  been  disclosed  to  the 
underwriter,  the  assured  could  not  recover  in  this  country 
for  a  loss  caused  by  American  seizure,  even  after  the  restora- 
tion of  peace,  (y) 
Remarks  on  The  casc  proceeded  mainly  upon  the  ground  of  conceal- 

Inne^  ^   ^       ment,  but  partly  also  on  the  ground  that  the  assured  cannot 

recover  for  loss  caused  by  the  acts  of  his  own  government, 
unless  it  plainly  appears  that  it  was  in  the  distinct  contem- 
plation of  both  parties  to  insure  against  that  very  risk  (r) ; 
and  the  court  seem  to  have  considered,  that  though  the  risk 
of  American  seizure  was  expressly  assumed  by  the  under- 
writers on  the  face  of  this  policy,  yet,  as  they  were  not  told 
and  did  not  know  that  the  assured  was  an  American,  they 
had  not  distinctly  taken  upon  themselves  the  risk  of  loss 
caused  by  the  acts  of  the  government  of  the  assured. 

This  case  certainly  seems  to  re-establish  the  principle  acted 
upon  by  Lord  Ellenborough  in  Simeon  v.  Bazett,  viz.  that 
an  English  imderwriter  is  never  liable  for  loss  arising  from 
the  acts  of  the  foreign  government  of  the  assured,  unless  the 
peculiar  circumstances  of  the  case,  or  form  of  the  policy  dis- 
tinctly show  that  he  meant  to  insure  against  such  risk. 
In  the  United         ^^  *^^  United  States,  the  whole  question  has  come  befor* 
States  the  doc-    the  Consideration  of  the  supreme  court,  and  it  has  there  bee 
doned.  held,  agreeably  to  the  declared  principle  of  decision  actc 

upon  by  the  English  Exchequer  Chamber  in  Bazett  v.  Mey 
that  a  subject  is  not  to  be  deemed  a  party  to  the  legislat 
acts  of  his  own  government,  so  as  thereby  to  deprive  hin 
remedy  on  a  policy  effected  by  foreign  underwriters  In  res' 
of  losses  caused  by  such  acts,  (s) 

a 

(7)  Campbell  r.  Innes,  4  B.  &  Aid.         («)  f  Francis  r.  Ocean  Ins. 
423.  2  Wend.  Sup.  C.  Rep.  64.,  cite< 

(r)  See  the  remarks  of  Mr.  J.  Bay-     Coinni.,  vol.  iii.  p.  292.  ed.  18 
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Sect,  VII.  Risk  of  Loss  of  Voyage  by  Interdiction  of  Com" 
merce,  or  Blockade  or  Embargo  of  the  Port  of  Destination. 

§  291.  In  the  law  maritime  of  every  country  except  our  Risk  of  loss  of 
own,   the  compulsory  abandonment  of  the  voyage,    occa-  ter^lfdon  of' 
sioned  by  the  interdiction  of  commerce  with  the  port  of  commerce,  or 

J       .        .  1         •  ?  1        •       blockade  or 

destination,  after  the  commencement  of  the  risk,  or  by  its  embargo  of  the 
hostile  occupation,  embargo,  or  blockade,  is  considered  to  be  ^^^ /*  estma- 
a  risk  covered  by  the  policy,  and  recoverable  either  as  caused 

,     ,  ,  Loss  of  voyage 

by  '^  a  restraint  of  princes/^  within  the  true  meaning  of  those  by  interdiction 
words  in  the  common  printed  forms  (^);  or  under  the  words  i^r^,orWock. 
**  compulsory  change  of  voyage,^^  which  are  introduced  into  ade  of  the  port 
the  majority  of  the  foreign  policies,  (w)  is  not  a  risk 

In  this  country,  however,  it  has  been  repeatedly  decided,  English  p^li- 
and  must  now  be  taken  as  clear  insurance  law,  that  neither  *^^^  *5  ***®  *'**™" 

'  mon  form : 

interdiction  of  trade  at  tlie  port  of  destination  after  risk  com*  aiiterm  foreign 
mencedy  nor  interception  of  the  voyage  by  blockade,  or  by  the 
imminent  and  palpable  danger  of  capture  or  seizure,  amount  to 
a  risk  for  which  English  underwriters  are  answerable  under 
tlie  common  form  of  policy,  eitlier  as  an  "  arrest,  restraint,  and 
detention,^  or  in  any  other  way  whatever,  (u) 

The  principle  on  which  these  decisions  rest,  is  the  maxim  Principle  on 

-  .    -  -^  . -I  /•  I  .    which  this  rule 

causa  proxima  non  remota  spectatur :  *^  the  cause  or  loss  must  ^f  English  in- 
be  a  peril  acting  upon  the  subject  insured,  immediately  and  ^^^^  ^*^ 
not  circuitously ; "  as  is  held  to  be  the  case  where  the  loss 
arises  from  the  ship's  being  prevented  from  completing  her 
voyage  by  the  impossibility  of  entering  her  port  of  destina- 
tion without  being  captured. 

(t)  Emerigon,  as  usual,  is  the  great  (ii)  Vaucher,  pastim. 

source  of  learning  on  the  point,  see  (v)  Hadkinson  v,  Robinson,  S  Bos. 

chap.  ziL    sect.  31.      Interdietion    de  &  Full.  388.     Lubbock  v.   Bowcroft, 

CawMKrw,  vol.  i.  p.  538.    ed.    1827.  5  £sp.  50.     Blackenhagen  v.  London 

See  also  Kepi's  Comm.,yol.iii.  pp.  292  Ass.  Comp.,   1    Camp.   454.      Parkin 

— ^294.  ed.  1344.,  and  Phillips  on  Ins.  v.  Tunno,   11  East,  ^2.,  and  2  Camp, 

chap,  iziii.  sect.  10.  vol.  L  pp.  651 —  259.      Forster  r.   Chrislic,    1 1   East, 

675.,    giving   the    American    autho-  205. 
ritics. 
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WUk  of  loK  of        The  first  case  on  the  suhject  waa  Hiulkinson  «.  Robinson, 
terdiction  of      before  Lord  Alvanley,  of  which  the  material  facta  were  shortly 

commerce,  ot  fnllnirB  • 

embargo  of  ihe       A  Cargo  of  pilchards  was  insured,  "free  of  average"  by  an 

tiod.  English  ship  from  the  coast  of  Cornwall  to  Naples.     On  her 

Hadkinun  n.     '^<'y*S^t  while  Sailing  under  convoy,  intelligence  was  received 

fEfa^^PuiL  ^^^  ''^  ^^'^  P*"^  ^^  Naples  were  shut  ^[^nst  English  vessels ; 

sss.  tipon  which  the  commodore  of  the  convoy  ordered  this  ship, 

amongst  others,  into  Port  Mahon,  in  Minorca,  where  the 

intelligence  being  confirmed,  her  cargo  was  surveyed,   and 

being  found  damaged,  was  sold  under  circumstances  which  do 

not  concern  the  present  inquiry.      The  assured,  who  bad 

abandoned,  claimed  a  total  loss ;  but  Lord  Alvanley,  apart 

from  all  considerations  as  to  the  state  of  the  cargo  when  sold, 

(which  has  no  bearing  on  the  present  point,)  held  that  the 

underwriters  were  not  liable,  on  the  ground,  as  stated  by  his 

lordship,  that  "  Where  underwriters  have  insured  against 

capture  and  reatnunt   of  princes,  and  the  captain  learning 

diat  if  he  enter  the  port  ofKU  destination  the  vessel  toill  be  lost 

hy  confiseidion,  avoids  that  port,  whereby  the  object  of  the 

voyage  is  defeated — such  circumstances  do  not  amount  to  a 

peril  operating  the  total  destruction  of  the  thing  insured." 

'*  The  doctrine  (that  the  assured  might  abandon  in  respect 
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went  for  a  total  loss — Lord  Ellenborough^  on  the  above  Risk  of  loss  of 
grounds,  held  that  he  could  not  recover,  (x)  terdlftion^of " 

So,  where  under  a  policy  on  c^oods  from  London  to  BeveL  fo»nmcrce,  or 

,         /.  .        ,  ..  blockade  or 

the  ship,  which  had  passed  the  Sound,  and  was  sailing  under  embargo  of  the 
convoy  towards  Revel,  was  turned  back  by  the  commodore  J^n.  °    "'""' 

on  receiving  intelligence  that  an  embargo  was  laid  on  all  g.   ,     " 

British  ships  in  Russian  ports ;  and  afterwards,  finding  the  »•  London  Ass. 
intelligence  confirmed,  wholly  gave  up  her  voyage  and  sailed  i  Camp.  453. 
back  for  England  with  the  convoy,  but  foundered  at  sea  on 
the  passage :  Lord  EUenborough,  on  this  state  of  facts,  held 
that  the  assured  could  not  recover,  (y) 

Goodf  having  been  insured  from  Bristol  to  Monte  Video,  Parkin  r. 
or  any  other  port  in  the  river  Plate  possessed  by  the  English,  g^""^^^  ^'^^ 
the  ship,  immediately  on  her  arrival  out,  was  ordered  away 
by  the  English  commander  of  Mdldonado  (the  only  one  of 
the  three  ports  of  the  Plate  then  left  in  the  hands  of  the 
English);  the  ship,  thus  turned  away,  being  in  want  of 
water  and  repairs,  put  into  Bio  ti  aneiro,  the  nearest  friendly 
partf  for  that  purpose,  and  on  the  way  the  goods  were  sea 
damaged :  Lord  EUenborough  would  not  even  hear  it  argued 
that  the  assured  could  recover  in  respect  of  any  loss  after  the 
ship  had  been  turned  away,  (z) 

So,  where  a  British  ship,  bound  and  insured  for  St.  Peters-  Forster  v.  Chris- 
burgh,  was  detained  in  the  Baltic  by  the  commander  of  tlie  ^5,  ' 
British  convoy  there,  from  apprehension  of  Russian  embargo^ 
imtil  the  embargo  actually  was  laid  on,  and  the  further 
prosecution  of  the  adventure  became  impossible,  and  the 
Toyi^e  lost,  although  if  the  ship  had  been  suffered  to  pro- 
ceed without  detention  by  the  convoy,  she  might,  in  fact, 
have  saved  the  embargo ;  Lord  EUenborough  held,  with  the 
same  refusal  to  hear  the  point  argued  as  in  the  last  case. 


(jr)  Lubbock  v,  Rowcroft,  5  Esp.  eaptMre,**  in  another  **  by  periU  tf  the 

49.  *ea«.** 

(f)  BUekenhagen  v.  London   Ass.  (z)  Parkin  v.  Tunno,  1 1  East,  22. 

Conop.,   I    Camp.  453.     The  loss,  in  The  loss,  in  this  case,  was  STerred  to 

thia  case,  was  laid  in  one  eount  -by  be  *'  by  perils  of  the  sea.** 

3  ■  3 
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that  the  underwritera  were  not  liable  to  the  assured,  viho 
had  duly  abandoned,  for  a  total  loss,  (a) 

Id  oar  law,  then,  the  poeition  is  clearly  eetablished,  that 
an  interdiction  of  commerce  with  the  port  of  deetination,  by 
means  of  a  blockade,  or  embaigo,  or  possesmon  of  the  port 
by  an  enemy,  is  not  a  peril  within  the  policy. 

Whether,  if  the  question  were  res  int^ra,  this  decision 
could  be  upheld  as  a  sound  application  of  the  principles  of 
insunmce  law,  is  another  question. 

The  position  may,  it  seems,  be  regarded  as  abandoned  in 
the  jurisprudence  of  the  United  States;  and  the  doctrine 
now  supported  by  the  highest  autliority  there,  is,  that  when 
the  further  prosecution  of  the  voyage  is  rendered  hopeless  or 
impossible  by  blockade,  embai^o,  or  interdiction  of  com- 
merce, with  the  port  of  destination,  and  the  voyage  is  accord- 
ingly wholly  abandoned,  that  is  a  loss,  by  rcstrunt  of  princes, 
within  the  policy  {*);  and  the  law  is  the  same  when  the 
loss  of  the  voyage  is  occasioned  by  a  just  fear  of  capture, 
when  the  danger  thereof  is  imminent,  as  well  as  apparently 
remediless  and  morally  cert^.  (e) 

Although,  however,  loss  thus  occasioned  is  not  recoverable 
under  the  common  printed  form  of  English  policies,  parties 
may  by  written  clauses  protect  themselves  ^rainat  it ;  ns,  for 
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Sect.  VULL   Bisks  of  Foreign  Smuggling  or  Interloping 

Trade. 

§  292.  Unless  the  policy  contains  an  express  exception  Risks  of  foreign 
.gainst  the  risks  of  ilHcit  trade,  the  underwriter  is  liable  for  Z^^^^'" 
my  loss  that  may  arise  from  the  attempted  violation  of  the  ^^^^ 
revenue  laws  oi  foreign  states;  provided,  that  is,  he  can  be 
ahown,  either  in  fact  or  by  implication,  to  have  been  informed 
of  the  intention,  on  the  part  of  the  assured,  to  carry  on  such 
dandestine  trade,  as,  from  the  form  of  the  policy  itself,  or 
ike  knowledge  he,  as  underwriter,  is  presumed  to  possess  of 
the  known  laws  of  the  place  to  which  the  ship  and  goods  are 
iofiored,  and  of  the  general  usages  of  foreign  trade,  (e) 

The  rule,  in  fact,  is,  that  the  underwriter,  in  the  absence 

of  any  express  stipulations  to  the  contrary,  will  be  answerable  * 

for  the  risk  of  an  intentional  violation  of  foreign  trade  laws, 

^  fiu*,  but  only  as  far,  as  he  is  directly  proved,  or  must  In 

^^ii^ess  be  presumed,  to  have  been  cognisant  of  the  intention 

<*f  violating  them. 

Thus,  if  the  subject  instured  be  specifically  described  in  the 

Policy,  and  be  an  article,  the  import  or  export  of  which  is 

Notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 

"^^m  whose  ports  it  is  Insured,  the  underwriter  is  liable  for 

^*ie  loss  caused  by  its  seizure  or  forfeiture. 

Ulius,  where  a  policy  was  effected  In  France  "on  silk 
Ts^  from  Spain  to  a  French  port,  the  exportation  of  such 
being  notoriously  prohibited  by  the  revenue  laws  of 
^P«dn,  the  underwriter  was  held  liable  for  loss  occasioned  by 
^*ieir  seizure  in  Spain.  (/) 

C«)  Emerigon,  chap.  zii.  sect  .51.         (/)  Valin,  Comment  titvi.  art  49. 
u.  p.  so.  €#  je^.  cdL  18S7.  Planch^     De  TOrdonnance,  and  the  opinion  of 


*^      Fletcher,   DougL  S88.      Lever   r.     Emerigon    there    given,    see  toL   ii. 
^^dcber,  Manhall  on   Ins.  56.     See    p.  388.  et  teq.  ed.  1829. 
1  Phillipt  on  Ins.  677.  d  nq. 
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RISKS   COVERED   BY  THE  POLICY. 


Risk  of  loss  by 

subsequent 

events. 


Sect.  IX.  Risk  of  Loss  by  subsequent  Events. 

§  293.  It  is  a  general  principle,  which  applies  to  all  the 
risks  assumed  by  the  underwriters,  that  they  continue  liable 
for  all  losses  by  the  perils  insured  against,  although  those 
perils  are  greatly  enhanced  by  events  that  the  assured  could 
not  prevent. 

Thus,  if  capture  is  one  of  the  perils  insured  against,  and 
after  the  policy  be  made  the  risk  of  capture  is  greatly 
increased  by  the  breaking  out  of  war,  it  is  clear  insurance 
law  that  the  underwriter,  nevertheless,  continues  liable,  for 
the  risk  of  the  declaration  of  war  is  considered  to  be  one  of 
the  perils  he  assumes,  {g) 


}Liability  of  the 
underwriter  on 
one  subject  of 
insurance  for 
loss  on,  or  on 
account  of> 
another. 


Sect.  X.  Liability  of  the  Underwriter  on  one  Subject  of 
Insurance  for  Loss  on^  or  on  Account  of  another. 

§  294.  As  a  general  principle,  the  underwriter  on  one 
subject  of  insurance  has  nothing  to  do  with  losses,  charges, 
or  contributions  imposed  upon  it  by  reason,  or  on  account 
of,  another. 

Thus,  the  underwriter  on  goods  has  nothing  to  do  with 
freight;  all  that  he  insures  being  the  safe  arrival  of  the 
goods :  hence,  it  is  a  well  established  principle  in  the  law  of 
marine  insurance  that,  though  sea-damaged  goods,  if  they 
arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 
they  arrived  sound,  the  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  the  same  freight  on  a  diminished  value  (A), 
nor  can  he  bo  charged  with  any  pro  rata  freight  the  mer- 
chant may  have  to  pay  the  shipowner  (i) ;  although  it  seems 


(ff)  Planch^    0.    Fletcher,    Dougl.         (r)  Baillic  v.  Moudigliani,  Park  on 
S51.  Ins.  117.  8th  ed. 

(A)    Beneck^,    Pr.    of   Indemnity, 
chap.  L 
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doubtful  whether  he  may  not  be  chaiged,  under  certain  cir-  Liability  of  the 
cumstances,  with  the  increased  freight  which  the  merchant  one  ^ibject'oT 
is  obliged  to  pay  the  shipowner  in  cases  of  transhipment,  insurance  for 
when  the  freight  by  the  substituted,  exceeds  that  by  the  account  of, 
original,  ship,  {j)  *"^  ^^' 

On  the  same  principle,  the  underwriter  on  goods  cannot 
be  called  on  to  malce  good  loss  incurred  by  a  forced  sale  of 
the  goods  for  the  repair  of  ship  (A) ;  nor  the  underwriter  on 
the  ship  for  expenses  incurred  by  the  detention  of  the 
goods.  (/) 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance,  thereby  also  causes  a  total  or  partial 
loss  upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  arc  chargeable  for  the  loss  thus  caused.  Thus, 
the  perils  of  the  seas  that  destroy  or  swallow  up  ship  and 
goods,  give  a  direct  claim  to  a  total  loss  against  the  under- 
writers on  the  freight  or  the  profits,  the  earning  of  which 
has  been  rendered  impossible  by  the  direct  efiect  of  the 
casualty,  (m) 

(J)  See  Sbipton  v.  Thornton,  9  Ad.  (/)  Bradford  v.  Levy,  Ry.  &  Mood. 

&  £U.  3S6,  S37.,  and  see/wf^  Chapter  331. 

on  Particular  Average.  (m)  Sec  pott^  Chap.  VII.  Sect  VI. 

(ft)  Powell  r.  Gudgeon,  5  Maule  &  on  Absolute  Total  Loss  on  Freight 
Scl  431.    Sarquy  v,  Hobson,  4  Bingh. 
131. 
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CHAP,  n, 

LOSSES  BT  THE  PEBILS  INSUBED  AGAINST. 

The  clause  in  our  English  policies,  enumerating  the  "  adven- 
tures and  perils"  against  loss  by  which  the  underwriters 
undertake  to  indemnify  the  assured,  is  as  follows :  — 

**  Touching  the  adventures  and  perils  which  wc,  the  assurers,  are  content  to 
bear,  and  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  quality,  or  conditioh  soever,  barratry  of  the  masters 
and  mariners,  and  of  all  other  peiils,  losses,  or  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  merchandizes,  and 
ship,  &c.,  or  any  part  thereof!** 

These  words,  though  massed  together  with  very  little  re- 
gard to  methodical  arrangement,  have  been  found,  in  prac- 
tice, to  comprehend  almost  every  kind  of  disaster  and  casualty 
which  can  possibly  befall  a  marine  adventure  in  the  course  of 
a  sea  voyage.  Clauses  very  little  varied  from  our  own  in 
point  of  form  have  been  inserted  with  a  similar  object  into 
the  policies  of  all  other  mercantile  states,  (a) 

We  will  consider  in  order :  — 

Sect.  I.  Loss  by  perils  of  the  seas. 

Sect.  IL  Loss  by  fire. 

Sect.  IIL  Loss  by  hostile  capture,  or  seizure. 

Sect.  IV.  Loss  by  arrests,  detentions,  and  embargoes. 

Sect.  V.  Loss  by  pirates,  robbers,  and  thieves. 

Sect.  VL  Loss  by  barratry  of  master  and  mariners. 

Sect.  VIL  Losses  by  "  other  perils  and  misfortimes." 

Sect.  VIIL  Losses  which  are  the  necessary  or  legal  conse- 
quence of  the  perils  insured  against ;  as  salvage,  expense 
of  repsdrs,  and  other  necessary  disbursements. 

(a)  See  them  collected  by  Vaucher,     insured  as  expressed  in  the  policies  of 
Guide  to  Marine  Insurance,  in  the  first    every  nation." 
tible  of  his  appendix,  entitled  "  Risks 
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Sect.  I.  Loss  hy  the  Perils  of  the  Seas. 

95,  Of  all  the  causes  of  loss  enumerated  in  our  com-  Loss  by  the 
policies,  the  most  frequent  and  important  are  those  JJ^**^^° 
rised  under  the  term  "  Perils  of  the  Seas." 


What  is  in- 

ider  these  words  are  embraced  all  kinds  of  marme  casual-  eluded  under 

1  t  •  ii»ji»  xj'o  J  the  words  * 

such  as  shipwreck,  foundering,  stranding,  &c ;  and  every  p^jig  ^^  jj,g 
es  of  damage  done  to  the  ship  or  goods  at  sea  by  the  ****• 
nt  and  immediate  action  of  the  winds  and  waves,  as  dis- 
from  that  included  in  the  ordinary  wear  and  tear  of  the 
ge,  or  directly  referable  to  the  acts  and  negligence  of  the 
'ed  as  its  proximate  and  sole  conducive  cause, 
e  will  proceed  to  consider  the  different   cases  of  loss 
imately  caused  by  the  perils  of  the  sea. 

>UNDERING  AT  SEA,  whcu  proximately  caused  by  the  fury    Foundering  at 

)rms  and  tempests,  is  an  obvious  case  of  loss  by  the  perils  ^^ 
le  seas.     The  only  difficulty  that  can  arise  is,  as  to  the 
'  of  the  loss,  in  cases  where  the  ship  founders  out  at  sea, 
r  with  all  the  crew  on  board,  or  after  the  crew,  to  save 
lives,  have  left  her  in  boats,  or  in  another  ship, 
such   cases   it  is  presumed,  if  a  ship  has  not   been  presumptive 
1  of  at  all, /br  a  reasonable  time  after  sailin&r,  or  after  she  P™/ of,  from 

^•^  *=>'  ship's  not  being 

last  seen,  that  she  has  foundered  at  sea,  so  as  to  support  heard  oC 
int  for  loss  by  perils  of  the  seas. 

le  period  of  time  after  which  this  presumption  shall  take 
t,  is  positively  fixed,  for  voyages  of  different  length  and 
tion,  by  the  laws  of  many  continental  states. 

bus  the  French  Code  de  Commerce  fixes  it  at  a  period  of  Periods  after 
year  for  ordinary,  and  two  years  for  distant  voyages;  IhaJibepre- 
iring,  also,  with  regard  to  time  policies,  that  the  loss  in  ^""^n^f*^* 
cases  shall  be  presumed  to  have  taken  place  within  the  ^u^  "ot  in 
:8  of  the  risk.  (6)  ^"«"* '"'• 

Code  de  Commcrcet  art   375,  donnancc   dc  la  Marine.      Emerigon, 

For  the  French  latr  on  the  point  chap.  xiv.  sect.  4.  voL  ii.  p.  141 — 149. 

lOlj.   see  Fothier,   Trait6  d'As-  ed.    1827,  with  the   Commentary  of 

ice,  Nos.  122,  12:^.     Valin,  Com-  Boulay-Paty. 

on  tit.   yL  art.  58.   of  the  Or-  . 
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*>eiby  the  Thc  rcsult  of  thU  last  provision  ia,  that  jn  the  case  of  « 

at  "  miseing  sliip,  the  loss,  in  the  modem  kw  of  France,  is  pre- 
Biimed  to  have  happened  immediately  after  tho  last  news. 
Thus,  if  a  ship  be  instired  for  three  months,  and,  not  bmng 
heard  of,  a  further  insurance  ie  then  made  for  a  year,  and 
thc  vessel  is  never  heard  of,  in  that  case  the  Jirtt  insurer  pays 
the  loss,  (c) 

In  our  kw  no  fixed  periods  are  established  after  which  a 
ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea ; 
but  each  case  is  left  to  depend  on  its  own  circumstances,  and 
the  judgment  of  practical  men. 

The  following  points  have  been  decided  on  this  head :  — 
VMS  ihowing        A  ship  insured  "  from  North  Carolina  to  London,"  had  not 
Ihip'ih^ii'i^*  ^^^^  heard  of  for  /our  years  after  she  sailed,  when  the  action 
was  brought.     This  was  held  sufficient  presumptive  proof  of 
an  averment  in  the  deckratioa,  that  the  loss  had  happened 
2  Str,  n99,        "  ^y  '^  sinking  at  sea"  (d) 
Housinun  v.  A  shlp  iosured  from  Havannah  to  Flanders,  a  voyage  die 

Holt,  N^'pr.      average  length  of  which  is  seven  weeks,  had  not  been  any- 
'■^*^-  where  heard  of  for  nine  months  afterwards,  when  the  acUon 

was  brought:   this  was  held  sufficient  proof  oi  foundering  at 
,ca.(e) 

Tn  nrder,  however,  to  kv  a  foundation  for  anv  presumption 


deemed  loM  ii 
Engli^  law. 
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If  it  be  proved  that  the  ship  sailed  for  a  given  port,  the  Loss  by  the 

fact  of  her  never  having  arrived  there  (supposing  a  reasonable  gjas.*  ^ 

time  for  such  arrival  to  have  elapsed  before  action  brought),  EvcnThou«Tii~ 

coupled  with  the  prevalence  of  a  report  at  her  port  of  departure  *he  crew  or 

that  she  had  foundered  at  sea,  will  be  sufficient  primd  facie  may  have  been 

evidence  of  a  loss  by  the  perils  of  the  seas  ;  and  even  although  *^  J^^^^j^^ 

the  crew  may  have  been  saved,  it  will  not  in  the  first  instance  ^aiietl 

,  ,      Ko«iter  f. 

be  necessary  to  call  any  of  them  to  corroborate,  by  direct  evi-  Reed,  6  B.  & 

dence,  the  presumption  thus  raised,  nor  to  show  that  plaintiff     ^'   ^' 

could  not  procure  their  attendance,  especially  in  the  case  of 

a  foreign  ship.  (Ji)     This  case  seems  to  dispose  of  the  point 

which  was  left  undecided  in  the  Nisi  Prius  decision  of  Koster 

».  Innes,  viz.,  whether  the  non-arrival  of  the  ship  at  the  port 

of  destination  is  evidence  of  loss  by  foundering,  where  the 

crew  have  been  heard  of  after  the  vessel  has  sailed,  and  after 

she  IS  supposed  to  have  been  lost.  (2) 

§  296.    Shipwreck,  when   caused   by  the  ship's  being  Shipwreck  is  a 
driven  ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  the  the*^*'* 
violence  of  the  winds  and  waves,  is  also  a  clear  case  of  loss 
by  the  perils  of  the  seas.  • 

Shipwrecky  as  it  regards  its  eiFect  upon  the  ship,  and  also 
the  right  of  the  assured  to  give  notice  of  abandonment,  and 
recover  as  for  a  total  loss,  is  of  different  kinds. 

A  ship  may  either  be  wrecked  in  pieces  — i.  e,  so  shattered  Different  kinds 

Or  shiDwreck 

and  dislocated  as  to  become  a  mere  congeries  of  planks, — or  as  they  affect 
to  have  her  materials  floating  about  on  the  waves,  having  lost  ^hich°  and*the 
all  the  form  and  construction  of  a  ship.     In  such  case,  as  aniount  to 
£merigon  expresses  it,  "  Quoique  les  debris  du  navire  naufragi  assured  is 
existent,  le  navire  n^existe  plus:^^  it  is  a  clear  case  of  total  !"!i^.l  *° 

'  •*  reco%  er. 

loss,  without  notice  of  abandonment. 

Or  the  ship,  without  being  thus,  as  a  ship,  totally  de- 
stroyed, may  yet  be  so  shattered  and  injured  by  the  casualty, 
as  to  be  irreparable  for  the  purpose  of  navigating  the  seas 

84.     In  this  ctse  the    only  witness         (/i)  Koster  v.  Reed,  6  B.  &  Cr.  19. 
called  was  the  e^A  of  the  owners,  who        (i)  Koster  v,  InneSy  Ry.  &  Mood. 

swore  the  ship  had  never  been  heard  3S3.  Abbott. 
of  tinee  she  sailed. 
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LoM  by  the  again,  except  at  a  cost  greater  than  her  worth  when  repaired: 
sea.s.  in  such  case,  also,  the  loss  is  considered  total,  at  all  events, 

on  giving  notice  of  abandonment. 

Or  again,  the  ship,  though  much  broken  and  shattered, 
may  still  retain  her  form  as  a  ship,  and  be  capable  of  being 
repaired  for  a  sum  less  than  her  value  when  repaired ;  in 
which  case  the  assured  will  be  entitled  to  recover  as  for  a 
total  loss,  if  he  gives  and  the  underwriters  accept  notice  of 
abandonment :  otherwise,  only  for  an  average  loss. 

In  all  these  cases  alike,  however, — though  the  amount  of 
damage^  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or 
for  the  full  amount  of  the  insured  value,  is  different, — yet  all 
alike  fall  within  losses  by  ^^  perils  of  the  seasJ^  {j) 

Stranding  as  a        §  297.  "  SxRANDiNG,"  either  in  the  more  proper  and  techni- 

peril  of  the  sea.        .  .     .  .         .      , «       . 

cal  sense  ot  that  word,  or  in  its  more  extensive  signification, 
as  descriptive  of  any  mode  in  which  the  ship  may  take  the 
ground,  is  open  to  the  same  observations  as  the  case  of  ship- 
wreck ;  i.  e.  in  proportion  to  the  degree  of  damage  caused,  it 
may  give  rise  either  to  a  claim  for  a  partial  loss,  or  for  a 
constructive  total  loss  by  virtue  of  abandonment;  but  in 
every  case  is  a  loss  by  the  perils  of  the  seas,  for  which  the 
underwriter  is  liable,  unless  it  falls  within  the  range  of  any 
of  those  principles  by  which  lus  responsibility  is  limited. 
Tfie  word  The  iuqujry  whether  the  ship  has  taken  the  ground  under 

the  common  *"  ^^^^  circumstanccs  as  to  constitute  "a  stranding'*^  under  the 
memorandum,    common  memorandum,  so  as  to  make  the  underwriters  liable 

has  a  peculiar 

meaning,  which  for  an  average  loss  on  the  emimerated  articles^  stands  on  a 
sideredelse^  different  footing  from  the  question  whether  the  damage  occa- 
where.  sioned  to  the  ship  by  the  same  casualty  is  a  loss  "  by  the  perils 

of  the  seasJ"  (k) 


0')  The  different  degrees  of  ship-  ent  terms  is  in  Boulay-Paty,  Cours  de 

wreck  (naufrage,  hris  absolUf  hri$  par-"  Droit  Com.  Mar.,  torn.  iv.  tit.  x.  sect. 

Halt   echowmmU  avec   brii,   eekouement  16.  p.  121.  ed.  1834. 

Mfur  5rM,  &C.)  are  very  accurately  de-  (A)  Sec  the  language  of  Lord  Ten« 

fined  in  French  law.     The  best  expUu  terden  in  Wells  v.  Hopwood,  3  B.  & 

lurtioa  I  hftTe  met  with  of  these  differ*  Ad.  p.  35,  36. 
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In  the  former  case,  as  we  shall  presently  see^  if  the  ship  Loss  by  the 
takes  the  ground  in  the  usual  course  of  the  voyage^  and  without  ^^  ^  ® 
the  intervention  of  any  extraordinary  casualty y  this  is  looked 


Stranding  is 

upon  as  an  event  the  occurrence  of  which  the  underwriter  not  a  loss  by 

must  have   calculated^  and   upon   which,  consequently,  he  the  scM,'unies8 

would  not  have  risked  his  liability  for  partial  losses  on  perish-  ?*  ^®*  p1**^ 

.^  r  *  in  the  ordmary 

able  commodities.     Where,  on  the  other  hand,  the  inquiry  is  course  of  the 
whether  the  damage  sustained  by  the  ship's  taking  the  ground 
is  rightly  described  as  a  loss  by  the  perils  of  the  seas,  it  should 
seem  that  it  will  not  be  so  regarded  imless  the  accident 
have  taken  place  in  the  usual  course  of  the  voyage. 

Thus,  where  a  transport  in  government  service,  insured  by  Ship  damaged 
a  time  policy  for  twelve  months,  was,  within  the  limits  of  harbourground 

the  time,  and  in  the  course  of  such  service,  taken  into  Bou-  "*  ***®  r^Ur 

course  of  the 

logne  harbour,  where,  on  the  ebbing  of  the  tide,  the  harbour  voyage,  is  a 

bottom  being  hard  and   uneven,  she   received   damage    by  ^iu^oftbe 
taking  the  ground,  this  was  held  to  be  a  loss  by  the  perils  of  ^  , 

the  seas.  (Ty  ingiis,  2  B.  & 

Where,  on  the  other  hand,  a  ship  was  damaged  owing  to  Daiiiage  caused 

her  being  blown  over  by  a  violent  gust  of  wind,  in  a  graving  to  ship  by 

,  ,  •  being  blown 

dock  into  which  she  had  been  put  for  repairs,  after  having  orer  in  a  grav* 

discharged  her  outward  cargo  at  her  port  of  delivery,  and  in  J^airing Js  *  * 

which  there  was  only  from  two  to  three  feet  of  water  when  not  a  loss  by 

•^    ^  perils  of  tlie 

the  loss  liappened :  this  was  held  not  to  be  a  loss  by  the  seas. 

perils  of  the  seas,  as  alleged  in  the  declaration,  though  the  Barber*  5  B.  & 

court  admitted  that  it  would  be  recoverable  within  the  gene-  ^^^-  ^^^• 
ral  clause,  "other  perils  and  misfortunes,"  under  a  count 
spedally  describing  the  cause  of  loss,  (m)  The  court  distin- 
guished this  case  from  that  of  Fletcher  v,  Inglis,  on  the 
ground  that  there  the  ship  was,  and  here  she  was  not,  in  the 
ordinary  course  of  the  voyage  when  the  loss  took  place. 

It  will  be  observed  that  in  this  case  of  Phillips  v.  Barber  Damage  caused 

the  ship  was  not  water-borne  at  the  time  of  loss,  but  was  in  ing  while  h<nre 

dock  for  repairs-     It  is  on  this  principle  that  the  two  follow-  ^°^^^  ""l^lf 

ing  cases  seem  to  have  proceeded,  in  both  of  which  the  ship,  not  a  loss  by 

perils  of  the 

(I)  Fletcher  v.  Inglis,  2  B.  &  Aid.        (m)  Phillips  o.  Barber,  5  B.  &  Aid. 
315.  161. 
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Loss  by  t!ie  at  the  time  of  the  casualty,  was  under  repairs,  and,  though 
seaL^  °    ^^        toater-reachedf  was  not  water-borne, 

T      T  A  ship  was  being  hove  down  for  repairs,  but  while  heavinjsr 

seas,  though  *^  o  .  . 

caused  by  the     down,  it  was  found  she  could  not  bear  the  strain,  on  which 

away  the  shor^  ^^^  "^^   then   haulcd  up  On  the  beach,  where  she  bilged. 

shells  propped .  L^^d  EUcnborough  held  this  not  to  be  a  loss  by  the  perils  of 

Thompson  v,      the  scas.  (n) 

3  Taunt.  227.         A  ship,  insured  by  a  time  policy,  was,  within  the  period 

of  the  risk,  hove  down  on  a  beach  to  be  cleaned,  within  the 
tide-way ;  the  tide,  when  it  rose,  knocked  awa}''  the  shores 
which  supported  the  ship,  in  consequence  of  which  she  fell 
over,  and  damaged  her  side  planking.  Ch.  J.  Mansfield  held 
that  this  loss,  though  caused  by  the  tide,  yet,  as  it  happened 
on  land  and  when  the  ship  was  not  water-borne,  was  not,  as 
alleged  in  the  declaration,  a  loss  by  the  perils  of  the  seas ; 
and  on  this  ground  he  nonsuited  the  plaintiff,  (o) 

To  support  an  §  298.  In  order  to  sustain  by  evidence  the  allegation  that 
the  fosTwas  ^  ^®  ^^^  ^^  ^y  perils  of  the  seas,  it  must  be  shown  that 
by  the  perils  of  thosc  perils  wcrc  the  proximate  cause  of  the  loss. 

the  seas,  such  *  *      ^ 

perils  must  be        Hcncc,  whcrc  a  ship,  insured  "  against  captui'e  only,"  was 

the  proximate  driven  by  stress  of  weather  on  the  enemy's  coast,  and  there, 

cause  of  loss.  without  having  received  any  material  damage  by  the  strands 

on^enemy's  ^^g>  was  captured  by  the  enemy,  this  was  held  to  be  a  loss, 
*^*^'  ^j*^**'?^  not  by  the  perils  of  the  sea,  but  by  capture,  and  therefore 

a  loss  by  cap-  recoverable  under  the  policy,  {p) 

Green  t>.  So,  whcrc  ship  and  goods,  "  warranted  free  from  American 

M^"lJ^*%^o*^**  condemnation,"  were  damaged  by  the  perils  of  the  seas,  and 

In  such  cases  thereby  driven  ashore  in  such  a  position  as  to  be  afterwards 

the  subsequent  ggi^ed  and  Condemned  by  the  American  government.  Lord 

capture  takes  EUcnborough  held,  that  such  subsequent  total  loss  by  seizure 

to  recover  for  and  Condemnation,  took  away  from  the  assured  the  right  to 

averaffTlow  Tccovcr  in  rcspcct  to  the  previous  partial  loss  by  the  jierils  of 

caused  by  the 

stranding.  ^^^  Rowcroflt  v.  Dunmore,  cited  3     Pr.  212.     "  Had  the  ship  been  driven 

'    Taunt.  227.  on   any   other   coast   but   that   of  an 


12  East,  648. 


(o)    Thompson    r.     Whitmore,     3     enemy,"  said  Lord  Kenyon,  "  iht  would 
Taunt.  227.  have  been  in  perfect  iafety" 

(p)  Green  v.   Elmslie,   Peake,   N. 
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the  seas ;  for  though  by  those  perils  the  progress  of  the  Loss  by  the 
voyage  had  been  stopped^  and  the  ship  brought  within  the  ^Y&.*" 
reach  and  effect  of  the  capture  and  condemnation^  which 
she  might  otherwise  have  escaped,  yet  the  substantive  total 
lo8s  by  the  capture  and  condemnation  was  imputable  to  the 
latter  peril  only^  and  not  to  the  previous  sea-damage,  {q) 

In  this  case,  the  judgment  of  the  court  is  throughout  based 
on  the  assumption  that  the  damage  done  to  the  ship  and 
goods  by  the  stranding  was  only  an  average  loss,  and  as  such 
was  merged  in  the  subsequent  total  loss  by  capture. 

On  the  other  hand,  where  the  loss  by  the  stranding  is  in  Where,  how- 
itself  total,  it  may  be  recovered  as  a  loss  by  the  perils  of  by  the  strand- 

•  •      • 

the  seas,  though  followed  by  consequent  capture  and  con-  J^jf^J^'J^j 

demnatioiU  it  may  be  re- 

Thus,  where  in  an  insurance  on  goods,  "  warranted  free  a  declaration 
from  capture  and  seizure,"  on  a  voyage  "from  London  to  u^*;^"?*'^"., 

*^  '  ^  "D  \jQ  \jy  the  penis 

Maracaybo,"  the  ship,  when  within    a  few  miles  of  Mara-  of  the  seas, 
caybo,  was  driven  on  a  sand  bank  and  totally  disahledy  and  lowed  by  sub- 
while  in  that  situation  the  goods,  which  would  otherwise  have  ^0^  a^Ycoii- 
been  entirely  destroyed  by  the  sea,  were  seized  as  prize  by  the  demnation. 
Spanish  royalists,  who  had  shortly  before  taken  possession  of  bett,  2  isingh. 
the  town  and  port  of  Maracaybo,  Chief  J.  Best,  and  the  rest  ^^^' 
of  the  Court  of  Common  Pleas,  held  that  this  was  rightly 
described  in  the  declaration  as  a  loss  by  the  ^^  perils  of  the 
seeu;^  for  the  perils  of  the  seas  were  here  the  main  con- 
ducing cause  of  loss ;  the  ship  having  been  by  their  agency 
reduced  to  a  total  wreck,  while  the  goods  must  have  been, 
by  the  same  agency,  wholly  destroyed,  had  not,  the  enemy 
appropriated  them,  (r) 

Upon  the  same  principle  that  causa  proxima  non  remota  Loss  on  goods 
spectatur,  it  has  been  held  that  the  loss  on  goods  sold  to  ex  tnsef  J"^ 
defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  of  repairing  sea 

1-  •  11  11  .1       /.    T  /  damage  to  the 

distress,  is  not  recoverable  as  a  loss  by  perils  of  the  seas  {s) ;  ship,  is  not  loss 

by  perils  of  the 


seas. 


(9)  Livie  ».  Jansen,  12  East,  648.        Cotnm.,  vol.  iii.  p.  302.  note  (a),  ed. 

(r)  Hahn  v,  Corbett,  2  Bingh.  265.     1844. 
The  principle  of  this  case  is  adopted         (c)  Powell  v.  Gudgeon,  5  Alaule  & 
in    the    United   Stotes.      See   Kent's     Scl.  431.     S.P.  Sarquy  v.  Hobson,  4 

Bingh.  131. 
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Loss  by  the 
perils  of  the 
seas.       « 

Nor,  senible, 
sums  paid 
under  an  award, 
as  compensa- 
tion for  damage 
caused  by 
collision. 


Loss  remotely 
occasioned  by 
barratry,  but 
proximately 
caused  by  the 
perils  of  the 
seas,  is  recover- 
able under  the 
latter  head  of 
loss. 

Heyman  r. 
Parish, 
2  Cumpb.  149. 


AliieTf  if  the 
barratry  have 
been  not  only 
the  remote 
occasion,  but 
the  direct  con- 
ducing cause  of 
the  loss. 
Everth  v. 
Hannam, 
6  Taunt.  375. 


and  on  similar  grounds  it  has  also  been  dedded  iu  this 
country,  that  the  loss  caused  by  having  to  pay  to  another 
ship,  in  pursuance  of  the  award  of  an  arbitrator  abroad  half 
the  damages  done  by  a  collision  in  which  neither  party  was 
in  fault,  is  not  a  loss  by  perils  of  the  seas,  (t) 

If  the  perils  of  the  sea  have  been  the  proximate  cause  rf 
loss,  the  assured  will  not,  as  we  have  seen,  be  precluded  from 
recovering  under  a  count  for  loss  by  the  perils  of  the  seas 
merely  because  the  negligence,  unskilfulness,  or  misconduct 
of  the  master  and  mariners  have  been  the  remote  occasion  of 
such  loss,  (u) 

Even  where  the  loss  is  remotely  occasioned  by  barratry, 
still,  if  it  be  proximately  caused  by  the  perils  of  the  seas,  it 
will  be  recoverable  under  a  count  alleging  it  to  be  so  caused : 
thus.  Lord  Ellenborough  held  that,  supposing  the  facts  to 
have  proved  that  the  captain,  having  wilfully  sailed  in  a  foul 
wind,  afterwards  barratrously  cut  the  ship's  cable  and  let  her 
drift  on  the  rocks,  whereby  she  was  lost,  this  would  have 
entitled  the  assured  to  recover  under  a  count  alleging  a  loss 
by  the  perih  of  the  seas,  (t?) 

Of  course,  in  order  to  enable  the  plaintiff  to  recover  under 
such  a  count,  the  proximate  cause  of  loss  must  appear  to 
have  been  a  peril  of  the  sea ;  he  cannot  under  such  count 
recover  for  a  loss  merely  and  wholly  barratrous,  as  for  a 
fraudulent  sale  or  the  like. 

The  true  rule  is,  that  where  the  immediate  and  proximate 
cause  of  loss  is  the  sea  acting  on  the  ship,  the  assured  may 
recover  un(^r  a  count  for  loss  by  perils  of  the  seas,  notwith- 
standing previous  barratry,  which  may  have  led  to  the  loss. 
I.e.  without  which  it  would  not  have  happened,  (w) 


(0  De  Vaux  v.  Salvador,  4  Ad.  & 
Ell.  420.  See  contrd  in  the  United 
States,  f  Peters  v.  W^irren  Ins.  Comp., 
3  Sumner's  Rep.  389.  Kent's  Comm., 
vol.  iii.  p.  302.  note  (d),  ed.  1844. 

(u)  See  all  the  authorities  collected 
in  the  last  chapter.  Sect.  VI. 

(v)  Ileyman  r.  Parish,  2  Camp. 
J  49. 


(10)  See  the  observations  of  Chief  J. 
Gibbs  in  Everth  v,  Hannam,  2  Marsh. 
Rep.  74.  S.  C.  in  6  Taunt.  375.,  and 
the  decision  of  the  Court  of  Exchequer 
since  the  new  rules,  in  Blyth  v.  Shep- 
herd, 9  Mees.  8c  Wels.  763. 
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Where  a  ship  was,  by  mistake^  taken  in  tow  by  a  British  Loss  by  the 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her,  ^f^*" 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 


Loss  by  ship- 

which  she  shipped  a  quantity  of  water  and  damaged  her  ping  seas,  &c. 
cargo.  Lord  EUenborough  held  this  to  be  a  loss  by  perils  of  mercimntraan 
the  sea ;  thouc^h  it  mifi^ht  also  have  been  alleged  to  be  by  !^^*"?  ^*'^*^"  *" 

'  o  ^  o  ®  •'     tow  by  a  man- 

arrest  or  detention  (x)  of-war,  and 

Tx  •         J    X  X  -1  •      •  1        forced  to  carry 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging,  by  a  press  of  sail 
carrying  a  press  of  canvass  to  escape  an  enemy  or  lee  shore,  "j.^®**  ^^'  p^"'* 
would,  no  doubt,  be  recoverable  as  a  loss  by  perils  of  the  Hagedorn  v, 

f    V  Whitniore, 

\3)  1  Stark.  157. 


§  299.  But  the  words,  perils  of  the  seas,  only  extend  to  But  the  words, 
cover  losses  really  caused  by  sea  damage  or  the  violence  of  **p^"  \l^^^ 
the  elements,  ^^ex  marincB  tempestatis  discrimine:^  they  do  «ompnseall 

■•  ^  ''  casualties  hap- 

not  embrace  all  losses  happening  upon  the  seas,  which  are  com-  pening  to  ship 
prehended  under  the  general  sweeping  words  at  the  end  of  °^  ^°°  *  *  ^^ 
the  clause  enumerating  the  risks  insured  against,  viz.  ^^  all 
other  perils,  losses,  or  misfortunes  which  had  or  should  come 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandizes, ship,  or  any  part  thereof." 

Thus,  damage  sustained  by  a  ship  from  the  fire  of  another  Thus,  loss 
vessel  of  the  same  nation,  mistaking  her  for  an  enemy,  is  ^J^^fiJ?^^  j^to 
not,  it  seems,  recoverable  as  caused  by  a  peril  of  the  seas  (z)  ;  at  s«a,  is  not 

recoverable  as 

and  the  damage  caused  to  a  merchantman  by  the  fire  of  the  loss  by  perils 
enemy  in  defending  her  against  attempted  capture,  would,  cuiien*^r*^But- 
it  is  apprehended,  stand  on  the  same  ground  (a),  though  both,  Jer,  s  M.  & 
as  we  shall  presently  see,  are  included  in  the  general  words, 
and  would  be  recoverable  under  a  count  correctly  specifying 
the  cause  of  loss. 

S  300.  It  is  sometimes,  as  we  have  seen,  in  the  case  of  When  loss  on 
insurances  on  live  stocky  a  very  nice  question  to  draw  the  line  rwoverabiras 

loss  by  perils  of 
(*)  Hagedom  t;.  Whitmore,  1  Stark.         (z)  CuUen  v.   Butler.  5    Maule  &    whe^t*  merely 

157.  Sel.  461.  comes  under 

(y)  Coviogtou  V.  Roberts,  2  Boi.  &         (a)  Taylor  v.  Curtis,  6  Taunt  608.    the  head  of 

PuU.  N.  B.  378.  2  Marsh.  Rep.  309.  mortality. 
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Loss  by  the 
perils  of  the 


seas. 


Gregson  o. 
Gilbert,  3 
Dougl.  232. 


Tatbam  v. 
Hodgson, 
6  T.  Rep.  656. 


Lawrence  v. 
Aberdein, 
5B.8i  Aid. 
107. 


Gabay  v. 
Lloyd,  3  B.  & 
Cr.  793. 


Damage  to  the 
hull  by  wonuM 
is  generally 
wear  and  tear, 
and  not  a  loss 
by  perils  of  the 
sea. 


between  loss  caused  by  their  mortality  (i.  e.  natural  death) 
and  by  the  perils  of  the  aeas. 

It  should  seem  that  if  any  number  of  living  animals  be 
deliberately  thrown  overboard  to  save  the  rest,  in  con- 
sequence of  a  scarcity  of  provisions  occasioned  by  the  gross 
ignorance  of  the  captain  in  mistaking  his  course^  and  thus 
protracting  the  voyage ;  this  will  not  be  properly  described 
as  a  loss  by  the  perils  of  the  sea.  (b) 

So,  if  they  were  to  perish  for  want  of  food,  owing  to  the 
unavoidable  prolongation  of  the  voyage,  in  consequence  of 
bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew ;  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea.  (c) 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so 
bruised  and  lacerated  by  the  violent  roUing  and  pitching  of 
the  ship  in  a  storm,  that  they  died  shortly  afterwards  on  board, 
in  consequence  of  the  injuries  thus  received ;  this  was  held  to 
be  a  loss  by  perils  of  the  seas  (rf),  and  the  court  came  to  the 
same  conclusion  where  several  horses,  having  in  consequence 
of  the  labouring  of  the  vessel  in  a  violent  storm,  broken  down 
the  slings  that  supported,  and  the  partitions  that  separated 
them,  kicked  each  other  so  severely  that  they  died  in  the 
course  of  the  storm  of  the  injuries  thus  received,  (c) 

Where,  however,  the  loss  is  one  which  is  not  proximately 
caused  by  the  agency  of  the  winds  and  waves,  and  either 
falls  within  the  ordinary  wear  and  tear  of  the  voyage,  or 
might  have  been  prevented  by  a  proper  exertion  of  care  and 
prudence,  it  is  not  recoverable  as  a  peril  of  the  seas,  nor 
indeed  under  the  policy  at  all. 

Where  the  bottom  of  a  ship  is  destroyed  by  wormSy  this 
is  not  a  loss  for  which  the  underwriters  arc  liable  as  a  loss 
by  the  perils  of  the  seas,  at  all  events  where  the  ship  is 
insured  for  a  voyage  in  seas  w^here  worms  ordinarily  assail 


(6)  Gregson  v.  Gilbert,  3  Dougl. 
232.     Marshall  on  Ins.  493. 

(c)  Tatbam  t».  Hodgson,  6  T.  Rep. 
656.,  and  per  Lord  Tenterden,  5  B.  & 
Aid.  111. 


(d)  Lawrence  o.  Aberdein,  5  B.  & 
Aid.  107. 

(e)  Gabay  ©.  Lloyd,  3  B.  &  Cr.  793. 
&  C.  5  Dowl.  &  Ryl.  641. 
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the  bottoms  of  ships ;  for  the  loss  in  such  cases  comes  within  Loss  by  the 
the  usual  wear  and  tear  of  the  voyage.  (/)     Besides,  the  ^^^^  ""^  ^^^ 

assured  in  'such  seas  ought  to   take  care  and  secure  the  

ship  hj  copper  Bheathing  against  this  kind  of  damage:  if, 
however,  he  has  done  so,  it  is  suggested  by  Mr.  Phillips, 
and  apparently  with  much  reason,  that  in  cases  where  the 
copper  sheathing  is  torn  off  by  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom 
is  worm  eaten,  the  underwriters  ought  to  be  liable  {g) ;  unless, 
indeed,  the  loss  of  the  sheathing  might  and  ought  to  have 
been  repaired  before  the  ship  became  exposed  to  the  action 
of  the  worms,  in  which  case  the  negligence  of  the  assured 
in  not  repairing  would  exempt  the  underwriter.  (A) 

On  the  same  ground,  the  damage  done  to  the  ship  by  rats  I>«nagc  by 
eating  holes  in  the  ship's  bottom,  was  held  by  Lord  Ellen- 
borough  not  to  be  within  the  perils  insured  against  by  the 
common  form  of  policy*  (t) 

§  301.  Loss  BY  COLLISION  is,  generally  speaking,  a  loss  Loss  by  collU 
by  the  perils  of  the  sea.     Lord  Stowdl  thus  lays  down  the  po8Mbie*cMes"of 
law  of  the  Courts  of  Admiralty  upon  the  subject  of  coUision,  g^^^j";  l^^^ 
as  it  affects  the  rights  and  liabilities  of  owners  and  masters.        meration. 

*^  There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

"  1st.  It  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  a  loss  is  occasioned  by  a  storm,  or 
by  any  other  vis  major:  in  that  case  the  misfortune  must  be 
borne  by  the  party  on  whom  it  happens  to  light ;  the  other 
not  being  responsible  to  him  in  any  degree. 

'^  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blame,  where  there  has  been  a  want  of  due 


(/)  Rohl  V.  Parr,  1  Esp.  444.  S.L.  (A)  f  Haard  v.  New  Engird  Ins. 

in  United  States,  f  Martin  9.   Salem  Comp.,  1  Sumner's  Rep.   218.,  cited 

Ink  Comp.,  2  Mass.  Rep.  429.   f  H'^'  >bi<^* 

sard  V,  New  England  Ins.  Comp.,  8  (t)  Hunter  v.  Potts  4  Camp.  203. 

Peter's  Sup.  Court  Rep.  557.  Chancellor  Kent  collects  in  a  compen- 

(^)  1    Phillips   on   Ins.  639. >    ap-  dious  form  all  the   learning  on  thia 

proved  by  Chancellor  Kent,  Comm.,  point  in  his  Comm.,  toI.  iiL  p  301. 

TC^  ill.  p.  300.  note  (a),  ed.  1844.  note  (a). 
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#". 


Loss  by  the       diligence  and  skill  on  both  sides ;  in  such  a  case  the  rule  of 
seas  —  Col-      law  is,  that  the  loss  must  be  apportioned  between  them,  as 

"^^"' having  been  occasioned  by  the  fault  of  both. 

"  3dly.  It  may  happen  by  the  misconduct  of  the  suffering 
-  party  alone ;  and  then  the  rule  is^  that  the  sufferer  must  bear 
his  own  burden. 

"'4thly.  It  may  have  been  the  fault  of  the  ship  which  ran 

the  other  down ;  and  in  this  case  the  injured  party  would  be 

entitled  to  an  entire  compensation  from  the  other."  (J) 

Liability  of  the       Emcrigon,  after  citing  all  the  learning  to  be  found  on  the 

these^differenT    subjcct  in  codcs  and  text  writers,  makes  precisely  the  same 

cases.  division ;  and  lays  down  the  following  positions  with  regard 

to  the  liahility  of  the  underwriters,  for  losses  caused  by  col- 
lision in  the  different  cases  just  enumerated.  (A) 
Where  there  is        igt.  That  where  there  is  no  fault  on  either  side,  but  the 
either  side,  the    collision  is  purely  fortuitous y  the  loss  is  to  be  made  good  by 
by^thrcol'iisTon  ^^^  underwriters,  as  caused  by  a  peril  of  the  sea. 
is  a  loss  by  the        Xo  the  same  effect,  in  our  own  law,  it  was  decided  by 

perils  of  the  .        /.      i 

sea,  at  the  risk    Lord  Kcnyou,  that  damage  caused  by  one  ship  running  foul 
writere!"  ^''      of  another  by  misfortune  and  without  fault  on  either  side, 

was  a  loss  "  by  perils  of  the  seasy^  within  the  exception  of 

such  losses  in  a  charter-party.  (J) 
So  it  is  where         2ndly.  Emerigon  lays  it  down,  that  the  underwriter  is 
entirely  with      also  liable  whcu  the  fault  rests  entirely  with  the  master  and 
crL™n7!r  "^^    crew  of  the  other  vessel 

crew  of  the 

other  vessel.  Qur  law  is  in  this  point  also  the  same :  thus,  where  the 

4  Taunt^  125.     loss  was  occasioned  by  another  ship  running  down  the  ship 

insured,  owing  to  the  very  gross  negligence  of  the  crew  of 
the  other  vessel  (who  had  only  one  man  on  deck,  and  he 
asleep) ;  this  was  held  a  loss  by  perils  of  the  seas,  for  which 
the  underwriters  were  liable  under  a  count  so  charging  it.  {m) 
3dly.  Emerigon  states  that  the  underwriter  is  not  liable 
^vhen  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

(J)  In  the  Woodrop,  Sims,  2  Dod.  these  distinctions  into  the  text  of  the 

Ad.  Rep.  85.  modem  French  law. 

{k)  Emerigon,  chap.  xii.  sect   14,  (/)  Buller  r.  Fisher,  S  Esp.  67. 

vol.  i.  p.  41  f).  ed.  1827.     Tlie  Code  de  (m)  Smith  v,  Scott,  4  Taunt.  125. 
Commerce  (art.  407.)  has  incorporated 
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There  has  been  no  direct  decision  in  our  courts  upon  this  Loss  by  the 
point.     Mr.  Marshall  conceives  that,  in  such  case  the  wilful  ^^^*.l^  coT- 

misconduct  of  the  captain  or  crew  would  amount  to  barratry,  ^*^*°"- 

and  the  loss,  therefore,  be  recoverable  under  that  head,  {n) 

If,  however,  it  did  not  amount  to  barratry,  the  negligence  • 
would,  it  seems,  be  of  so  gross  a  description  as  to  exempt  the 
underwriters,  on  that  ground,  from  their  liability,  (o) 

Emerigon  then  proceeds  to  lay  down,  4thly,  That  in  cases  when  it  is  im- 
in  which  it  is  impossible  to  ascertain  where  the  fault  really  ^^r|![hi^° 
lies,  and  the  whole  amount  of  damage  is  therefore  appor-  which  side  the 
tioned  equally  between   the   two  ships  (Judicio  rusticorumy  the  whole 
according  to  the  rule  of  our  Court  of  Admiralty),  then  the  '^™^""*  ""^ 


mt^e  IS 


sum  which  the  insured  ship  has  to  pay  is  a  particular  average  therefore  ap- 

1  1  ■«  II  1  •  /-    \  portioned 

loss,  to  pe  made  good  by  the  underwriter,  (p)  equally  be- 

Boulay-Paty  supports  this  opinion,  on  the  ground  that  as  ship^s  quer/^ 
the  law  has  declared  it  impossible  to  decide  which  of  the  two  wh<?ther  the 

.  .,  ii*i  *""^  assessed 

ships  was  m  fault,  it  is  not  to  be  presumed  that  either  was;  under  the  np. 
but  the  loss  must  be  regarded  as  a  direct  result  of  the  perils  of  r^ovTrMT  '^ 

ihe  sea, — t.  e,  of  the  violent  action  of  the  winds  and  waves,  *^'nst  t'^e  un- 
derwriter on 

which  drove  the  two  ships  against  one  another,  (q)  ship,  as  a  loss 

Yalin  assumes  that  the  underwriter  would  in  such  case  be  the'seas!'^'^* 
liable,  but  does  not  particularly  examine  the  question  (r) ;   Opinions  of 
neither  does  Pothier  («) ;  but  Mons.  Estrangin,  the  learned   °*^^'snj«ri=> ''• 
editor  of  Pothier,  investigates  it  very  ably,  and  concludes 
*'that  the  damage  in  such  case  ought  to  be  regarded  as  a 
direct  result  of  a  peril  of  the  sea,  for  which  the  underwriters 
on  both  ships  would  be  liable."  (t) 

In  this  country,  as  we  have  seen,  the  damage  so  assessed  is 
held  not  to  be  recoverable  as  a  loss  by  the  perils  of  the  seas, 
on  the  ground  that  it  is  not  proximately  caused  by  those 


(f)  Marshall  on  Ins.  495.  (r)  Valin,  tit.  des  A  varies,  art.  11. 

(0)  See  m  to  this,  1  Phillips  on  Ins.  torn.  ii.  pp.  476.  494.   ed.  de  M.  Be- 

636L  cane,  a.d.  1829.                           « 

(l>)  Emerigon,  ehap.  xiL   sect.  14.  (c)    Pothier,   Tnut^     d' Assurances, 

▼oL  L  p.  417.  ed.  1827.  No.  50.  p.  72.  ed.  1810. 

(9)    Boulay-Paty,     Comment,     on  (t)  Pothier  par    Estrangin,   p.  75. 
Chnerigon,  toI.  L   p.  418.,  and  also     ed.  1810. 
Omra  de  Droit  Com.  Mar.,  torn.  It. 
p.  7.  ed.  1823. 

3  r  4 
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Loss  by  the 
perils  of  the 
seas. — Col- 
lision. 


perils,  (u)  On  the  other  hand^  as  we  have  also  had  occasion 
to  observe,  this  doctrine  of  the  English  court  has  been  ex- 
amined and  pointedly  disclaimed  by  Mr.  J.  Story,  founding 
himself  upon  the  current  of  the  foreign  authorities,  and  upon 
the  principle  that  any  expense,  or  contribution,  or  loss,  attached 
by  the  law  maritime  as  an  invariable  consequence  of  a  par- 
ticular peril,  may  be  considered,  for  the  purposes  of  insurance 
law,  as  proximately  caused  by  that  peril,  {v) 


Sect.  IL  Loss  by  Fire. 

Loss  b  fire.  §  ^^^'  ^^^^   ^y  ^^®*  when   causcd    by  lightningy  or  the 

'TT,   ~TT~  enemy y  is  clearly  a  charge  upon  the  underwriter,  under  the 

is  a  peril  in-  word  "  Fire,"  in  our  common  form  of  policy,  (tr) 

sure   ^sai'^s  •  g^^  jf  ^^  gj^jp  ^^^  \y\xmt  uTider  justifiable  circumstances^  as 

QOf  wnere  soip 

is  burnt  to  pre-  to  prevent  capturc  (x),  or  from  an  apprehension  of  contagious 

disease  (y),  the  underwriter  is  liable. 

If  the  fire  be  occasioned  by  the  damaged  state  of  the  goods^ 
the  underwriters  on  those  goods  are  not  liable ;  but  if  the 
loss  be  not  so  occasioned,  the  policy  is  not  avoided  by  the 
underwriters'  not  having  been  informed  of  the  state  of  the 
goods,  {z) 

But  the  underwriters  on  the  ship  would,  it  seems,  be  liable 
for  loss  by  fire  occasioned  to  the  ship  by  this  cause. 

It  was  for  a  long  time  a  vexed*  question  whether  the  un- 
derwriters, under  a  policy  in  the  common  form,  were  liable 
for  a  loss  proximately  caused  by  fire,  but  remotely  occasioned 
insured  against  by  the  negligence  of  the  master  and  crew  or  other  agents  of 


vent  hostile 
capture,  &c. 
Underwriters 
on  goods  are 
not  liable  for 
their  sponta- 
neous combus- 
tion. 


Semblef  under- 
writers on  thip 
would, 

Fire  occasioned 
by  the  negli- 
gence of  the 
master  and 
crew  is  a  peril 


(tt)  De  Vaux  v.  Salvador,  4  Ad.  & 
Ell.  420. 

(i;)  t  Peters  v.  Warren  Ins  Corop., 
3  Sumner's  (Mass.)  Rep.  389.  See 
Kent's  (.'omm.,  vol.  iii.  p.  302.  ed. 
1844.,  and  see  the  judgment  of  Mr.  J. 
Story  as  given  in  2  Phillips  on  Ins. 
181—190. 

{w)  Eroerigon,  chap.  xli.  sect.  17. 
vol.  i.  p.  428.  ed.  1827,  as  usual,  cites 
all  the  authorities. 


(x)  Gordon  v.  Remmington,  1 
Camp.  123.  Emerigon  accords,  and 
cites  Valin  and  Pothier  to  the  same 
effect,  provided  the  crew  make  their 
escape.  Emerigon,  chap.  xii.  sect.  1 7. 
vol.  i.  pp.431 — 433. 

(y)  Emerigon,  ibid.  p.  429. 

(2)  Boyd  V.  Dubois,  3  Camp.  133. 
See  Emerigon,  vol.  i.  p.  430. 
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the  assured.     This  question  in  our  law  is  now^  as  we  have  Loss  by  (ire. 
already  seen,  decidedly  settled  in  the  affirmatiye>  supposing 
the  master  and  crew  to  have  been  originally  competent,  (a) 
And,  after  some  fluctuation  in  the  decisions,  the  law  in  the 
United  States  seems  now  to  be  settled  in  the  same  way.  {b) 

Of  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master,  (which  word  barratry ^  as  there  un- 
derstood, extends  not  only  to  the  wilful  and  fraudulent^  but 
also  to  the  negligent^  acts  of  the  master,)  loss  by  fire  so  occa- 
sioned is  not  chargeable  on  the  underwriters,  (c) 

Loss  on  rigging,  &c.,  accidentally  burnt  on  a  bank  saul, 
where  it  is  generally  stowed  in  the  Canton  river,  by  the 
usage  of  the  Chinese  trade,  is  a  loss  by  fire  under  the  com- 
mon form  of  policy.  {£) 

A  policy  of  insurance  in  the  common  form  covers  the  risk 
of  fire  at  sea  in  a  steamer ^  just  as  in  any  other  vessel,  (e) 


Sect.  HI.  Lobs  by  Hostile  Capture  and  Belligerent  Seizure^ 

or  «  Takings  at  Sea."" 

§  303.    Capture,  properly  so  called,  is  a  taking  by  the  Loss  by  hostile 

^.  /.  ,  i»  •     1      capture  and 

enemy  as  prize,  m  time  of  open  war,  or  by  way  ot  reprisals  belligerent 
with  intent  to  deprive  the  owner  of  all  dominion  or  right  of  seizure,  or 

*  o  u  takings  at 

property  over  the  thing  taken.  (/)  sea." 

The  arrest,  or  carrying  in  for  adjudication,  of  neutral  ships  what  capture 

properly  is. 

(a)  Busk  V,  Royal  Exch.  Coxnp.,  2  by  Boulay-Paty,  who  however  draws 

B.  &  Aid.  73.  all  his  learning  from  the  vast  stores  of 

(6)  By  the  cases  of  f  Patapsco  Ins.  Emerigon.     See  Cours  de  Droit  Com. 

Comp.  o.  Coulter,  3  Peter's  Sup. Court  Mar.,  tom.  iy.  pp.  20—23. 
Bep.  222.     Columbia  Ins.   Comp.  v,         (d)    Pelly    ».    Royal    Exch.    Ass. 

Laureoce,  10  ibid.   517.      Waters  v.  Comp.,  1  Burr.  341. 
merchants*  Ins.  Comp.,  11  ibid.  213.         (e)  Pattison   o.    Mills,    1    Dow.  & 

Kent's  Comra.»  Tol.iii.  pp.  303,  304.  Clark,  342.     2  Bligh's  N.  S.  519. 
note  (a).  (  /)  Emerigon,  chap.  xii.  sect.  18. 

(«)  Emerigon,  toI.  L  pp.428,  429.  Prise,  vol.  i.  p. 432.    et  »eq,  ed.  1827, 

cd.  1827.     The  general  subject  of  this  collects    all    the     learning     on     this 

section  is  well  and  succinctly  discussed  point. 
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Loss  by  hostile  by  belligerent  cruisers,  though  not  properly  called  capture 
belligerent  (there  being  in  this  case  no  intent  to  deprive  the  owner  of 
'^taicin*  ^"at  ^^  property  in  the  ship),  yet  falls  within  the  meaning  of  the 
sea."  words  "  Takings  at  sea^^  as  one  of  the  perils  insured  against ; 

and  the  loss  thence  arising  would  be  recoverable  under  a 

count  alleging  loss  by  capture. 
What  is  lawful       Capture  is  deemed  lawful  when  made  by  a  declared  enemy, 
capture.  lawfully  Commissioned,  and  according  to  the  laws  of  war; 

unlawful  when  it  is  made  otherwise. 
Ite  being  law-        But  its  legality  or  iUegality  does  not  affect  the  liability  of 
does  not  affect    ^^^  Underwriter  as  against  the  assured;  whether  lawful  or 
th^  ^**d*^*7  ^^    unlawful,  or  however  made,  capture,  when  the  proximate 
writer.  cause  of  loss,  renders  the  underwriter  liable  imder  a  policy 

tur^^u  the  *^  alleging  the  loss  to  be  "  by  capture,"  though  other  causes 
proximate         may  have  been  contributory  thereto.     Thus,  even  where  the 

cause  of  loss*  « 

the  assured  Capture  was  concerted  between  the  master  of  the  ship  insured 
^a  [^°by' "  ^^  ^^^  captor.  Lord  EUenborough  held  that  the  assured 
capture.  might  rccovcr  as  on  a  loss  by  capture^  though  he  might  also 

have  recovered  on  a  count  for  barratry,  (e)     So  where  a  ship 
was  driven  ashore,  with   only  slight  damage,  on  a  hostile 
coast,  and  there  captured,  this  was  held  to  be  a  loss  by  cap- 
ture, apd  not  by  perils  of  the  seas.  (/) 
Capture  is,  j^  ^^  ^^  ggg  more  at  large  hereafter,  in  treatinc:  of 

generally  o  ^  o 

speaking,  a  con-  abandonment,  capture  is  primd  facie  a  case  of  total  loss, 
loss.  ^  which  gives  the  assured  an  immediate  right  to  give  notice  of 

abandonment.  If  the  underwriter  accept  this  offer  to  aban- 
don, the  rights  of  the  parties  are  fixed  by  such  acceptance ; 
but  if  not,  the  right  of  the  assured  to  recover  for  a  total  loss 
depends  upon  the  point  whether  the  ship  be  restored  before 
action  brought ;  if  it  be,  then  the  assured  will  recover  in  pro- 
portion to  the  actual  damage  done ;  if  not,  then  the  whole 
sum  insured,  {g) 

Tiie  property         It  was  formerly  a  moot  point  when  the  property  in  a  cap- 
is  not  changed 
by  capture 

demnation.  (*)    Arcangelo    v.    Thompson,     2     Pr.  212.     See    also    &   P.    Livie   v. 

Camp.  620.  Jansen,  12  East,  648. 

(/)  Green   o.  Elmslic,   Peake,  N.         {g)  See  post.  Chapter  on  Abandon- 
ment and  Total  Loss. 
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tared  ship  should  be  deemed  to  be  completely  divested  out  of  Loss  by  hostile 
ils  former  owners ;  some  publicists  insisting  that  the  property  ^ein"eren"/ 
was  divested  by  twenty-four  hours'  quiet  possession  (A);  seizure, or 
others  contending  that  it  was  enough  if  the  ship  had  once  sea.** 


been  carried  infra  prcesidia  hostium.  (i) 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime,  that  the  property  is  not  changed  by  capture  in 
&yoar  of  a  vendee  or  re-captor,  so  as  to  bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemna- 
Han.  (J) 

And  the  condemnation,  in  order  to  be  legal,  must  be  pro-  What  is  requi- 

,  .  ^     ,  site  to  make 

nounced  by  a  prize  court  of  the  government  ot  the  captor,  condemnation 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.  The  ^*  * 
prize  court  of  an  ally  cannot  condemn ;  nor  can  a  prize  court 
of  the  actor's  lawfully  act  as  such  in  a  neutral  territory  (^)  : 
but  the  prize  court  of  a  captor  sitting  in  the  country  of  his 
own  sovereign,  or  of  an  ally,  has  lawful  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence,  (l) 

But  although  the  mode  in  which  sentence  of  condemnation 
is  made  is  all  important,  as  regards  the  rights  of  the  original 
owner  agiunsi  the  neutral  vendee  or  the  re-captor,  yet,  as 
we  have  seen,  it  does  not,  in  any  way,  affect  the  question  of 
the  liability  of  the  underwriter. 

Apart  from  all  questions  as  to  abandonment,  which  will  The  under- 
be  considered  elsewhere,  the  underwriter  is  liable  for  any  for'neces-  '^ 
damaee  the  ship  may  have  actually  sustained,  and  also  for  all  ^P  expenses, 

^  IT         .^  ^  '^  of  recovering 

necessary  expenses,  such  as  salvage,  &c.,  which  the  assured  captured  ship, 
has  been  put  to  for  the  recovery  of  his  property.  °  ' 

Thus,  it  has  been  determined  that  he  is  liable  for  a  sum  of  So*  for  money 

paid  by  way  of 
compromise,  to 

(A)  Grotius,  lib.  iiL    c.  6.     Valin,  135.     Havelock  v.   Rookwood,   8   T.    demnatior' 

Comment  on  Ordomumce  de  la  Mar.,  Rep.  268.     Oddy  v,  Bovill,  2  East, 

tit  ix.  art  8.  475.     Answer  to  the  Prussian  memo- 

(t)  Bynkersboek,  Quest  J.  Pub.,  rial  of  1753,  given  in  Magens  on  In- 

lib.  L  ec  4,  5.  See  also  Marten's  Sum-  surance,  vol.  i.  p.  453. 

mary,  lib.  a  c.  3.  sect  11.  (0  Smart  v.  Wolf,  3  T.  Rep.  283. 

(J)  See  Marshall  on  Ins.  803.,  wbere  Schooner  Sophie,  6   Rob.   Ad.    Rep. 

all  the  authorities  are  collected.  1 38.  in  notii. 

(A)  The   Flad  Owen,   1  Rob.  Rep. 
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Loss  by  hostile  moncy  paid  by  the  neutral  assured   to  belligerent  captors^ 

belligerent  ^  &  Compromise  made  bond  fide  to  prevent  the  ship  from 

^takin'  s*at  being  Condemned  as  prize,  (m) 

sea.** 


For.Tierprac.  §  304.  Formerly  it  was   a  common   practice   to  ransom 

Iwning  Brhish   British  ships  when  captured  by  the  enemy,  by  delivering  to 
^*P*-  the  captor  what  was  called  a  ransom  hilly  which  secured  to 

him  the  price  agreed  upon,  and  operated  as  a  bill  of  sale  of 
the  ship  and  cargo  to  the  original  owners,  and  as  a  pro- 
tection to  the  ship  againstother  cruisers  of  the  enemy  during 
the  remainder  of  her  voyage.  A  hostage  was  also  delivered 
to  the  captor,  to  secure  to  him  the  punctual  payment  of  the 
stipulated  sum. 
Nature  of  a  The  ransom  billy  independently  of  the  hostage,  was  con- 

ransom  bill.       sidered  as  a  contract  of  the  law  of  nations,  and  obligatory 

upon  the  owners,  as  well  as  upon  the  captain  who  signed 
it(n),  and  actions  have  been  formerly  brought  upon  such 
bills  in  our  courts. 

In  case  of  insiirance,  the  amount  of  the  ransom  bill  was  the 

measure  of  the  demand  which  the  assured  had  against  the 

underwriters  in  respect  of  the  capture,  (o) 

Actions  on  ran.       ^^  length,  howcvcr,  the  courts  of  common  law,  proceeding 

Glared  Ulegai  at  ou  the  principle  that  an  alien  enemy  cannot  sue  for  any 

common  aw.     j.jg{j^  acquired  in  actual  war,  decided  that  no  action  could 

be  maintained  in  our  courts  on  a  ransom  bill  (p) ;  and  shortly 
The  practice  of  afterwards  the  legislature  (in  the  year  1781)  wholly  abolished 
British  ships  the  practice,  by  declaring  all  ransom  by  British  subjects  of 
deciwod^iiie^l   ^j^jp^  ^^  goods  taken  by  the  enemy  as  prize  to  be  illegal,  (q) 

ture. 


22  G.  3.  c.  25. 


(m)  Berens  v.  Rucker,  I  W.  Bl.  313.  1734.     Corner  r.  Blackburne,  Dougl. 

It  is  not  stated  how  the  loss  was  laid  641. 

in  the  declaration.  (/>)  Anthon  v.  Fisher,  Dougl.  649. 

(n)  For  the  general  kw  maritime  (q)  The  first    Ransom  Act   is  the 

as  to  ransom,  see  Emerigon,  chap.  xii.  22  Geo.  3.  c.  25.     This  act,  having  no 

sect.    21.    pp.   463—1480.       For    the  clause  of  limitation,  is  perpetual  s  the 

modern  law  of  France  on  the  subject,  last  Prize  Act  (43  Geo.  3.  c  160.),  in 

see  Code  de  Commerce,  art  395,  396.  its  34th  section,  in  re-enacting  the  pro- 

Estrangin  on  Pothier,  Nos.  133.  136,  hibiiion   against    ransom,    added    the 

137.      Boulay-Paty,    Cours  de  Droit  words   **  unless   in   cases   of   extreme 

Com.  Mar.,  torn.  ii.  p.  457,  et  seq,,and  necessity,  to  be  allowed  by  the  Court 

tom.  iv.  p.  420.  et  seq.  of  Admiralty  ; "  but  this  act  expired 

(0)  Riccord  v,  Bettenham,  3  Burr,  with  the  end  of  the  war,  so  that  the 

prohibition  now  remains  absolute. 
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The  act,  in  terms,  dedares  it  unlawful  "  to  ransom,  or  to  Loss  by  hostile 

^       •  ^   /•  •         M        J        J        capture  and 

enter  into  any  contract  or  agreement  for  ransoming ;    and  under  belligerent 
these  words  it  has  been  held  that  a  redemption  of  his  ship  Jf  J^^[®'  ^'^^ 
by  the  owner  from  the  captors  after  capture  and  illegal  con-  sea." 
demnation  by  the  enemy's   consul  in  a  neutral  port,  is  a 
ransom,  and  illegal;  and  that  if  insured  he  cannot  recover 
from  the  imderwriters  the   money  paid  for  such   redemp- 
tion, (r) 

The  grounds  upon  which  the  court  went  in  this  case  were, 
that  any  redemption  by  money  or  dther  consideration  of  that 
which  is  taken  in  war,  is  a  ransom  under  the  act  of  parlia- 
ment, whether  it  take  place  on  sea  or  on  shore;  and  that 
this  was  such  a  redemption,  rather  than  a  repurchase,  because 
there  had  been  no  regular  sentence  of  condemnation,  so  as  to 
divest  the  property  out  of  the  owner. 

It  often  happens  that  a  re-captured  ship  is  in  a  state  to  Ship  empower- 
prosecute  her  original  voyage,  and,  in  that  case,  it  is  the  capture^topro- 
interest  of  the  re-captors,  as  well  as  of  the  other  parties  "^"j^Vo*' *a. " 
concerned,  that  she  should  be  permitted  to  do  so ;  provision, 
accordingly,  was  made  for  this  case  by  the  legislature  by  two 
acts,  both  of  which  expired  with  the  termination  of  the  last 
great  maritime  war.  (s) 

We  have  seen  elsewhere  that  the  risk  of  British  capture  Risk  of  British 
is  not  covered  in  policies  effected  during  war  time  with  5e''Jns,^r^.d""*** 
British  underwriters  on  enemy's  property  under  the  general  against  by 

•^      *      ^       -^       .  *^  British  undcr- 

words,  **  capture,"  "  takings  at  sea,"  or  the  like  (t) ;  and  even  writers. 
that  the  same  rule  applies  where  the  policy  has  been  effected 
before  the  commencement  of  hostilities  (m),  and  the  action 
not  been  brought  till  after  their  termination,  (y) 

**  A  policy,"  says  Lord  EUenborough,  "  containing  an  in- 
surance against  British  capture,  eo  nomine,  would  be  illegal 
and  void  on  the  face  of  it;  and  an  insurance,  producing 
indirectly  the  same  effects,  by  the  application  afterwards  of 

(r)  Hayelock  v.   Rockwood,  8  T.  (t)  Kellner  t;.  Le  Mcsurier,  4  East, 

Rep.  S68. ;  the  declaration  in  this  case  S96.     Brandon  v.  Curling,  ibid.  410. 

allied  A  loss  **  by  capture.**    Parsons  (»)  Furtado  v.  Rodgers,  S  Bos.  & 

9.  Seott,  2  Taunt  S63.  Full.  191. 

(«)  43  G.  3.  C.160.  8. 41.  (the  Prize  (v)  Garaba  v,  Le  Mcsurier,  4  East, 

Act),  and  45  G.  3.  c.  72.  407. 
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Loss  by  hostile  the  general  terms  of  the  policy  to  the  particular  event  of 
bemgerent  Brltiiih  Capture  which  has  since  happened^  must,  on  principle^ 
seizure,  or  \yQ  equally  illegal"  (tr)  And  the  general  decision  of  the 
sea."  court  was,  that  no  peril,  the  subject  of  insurance,  can  be 

covered  under  the  general  terms  "  capture,"  **  detention  of 

princes,"  or  the  like,  which  could  not,  consistently  with  law, 

be  specifically  insured  against  in  direct  and  express  terms. 

Treaty  stipula-        ^^  ^^^  hostilities  of  a  general  maritime  war,  which  is 

tions  as  to  re-     carried  on  by  public  and  private  armed  ships  in  so  many 

prizes  made       different  parts  of  the  gliJbe  at  once,  cannot  be  supposed  to 

after  peace  con-  .  ,    .  j»    ,   i  -i  i      •  a 

ciude4.  come  to  an  end  immediately  on  the  conclusion  ot  peace^ 

stipulations  are  generally  inserted  into  most  treaties  specify- 
ing the  periods,  varying  according  to  distance,  within  which 
Seizure  after      all  piizcs  made  shall  be  restored,  (x)     If,  however,  it  can  be 
pelcrsfg^ned  b  ^bowu  that  the  captor  was,  in  fact,  aware  of  the  peace  being 
not  a  capture,     proclaimed  when  he  made  the  prize,  such  prize,  though  made 

but  an  arrest  of        „  .  ,,  /»i.  y     •      -%  •        •%  ^tii 

princet.  bctorc  the  expiration  of  the  time  limited  m  the  treaty,  shall 

be  restored,  (y)  In  this  country  it  was  determined,  in  the 
time  of  Lord  Hardwicke,  that  where  a  ship  was  seized  after 
a  cessation  of  arms,  and  the  signing  oi  preliminary  articles  of 
peace,  this  was  not  to  be  deemed  a  capture^  but  only  an 
arrest  of  princes,  (z) 


Sect.  IV.  Loss  by  Arrests^  Detention^  and  Embargoes. 
Loss  by  arrests,       §  305.  By  the  tcnns  of  our  common  policies,  the  under- 

detentions,  and         -.       •  i  i     x»        ii    i  •         j  i       *> 

embargoes.         Writer  IS  auswcrablc  tor  all  losses  occasioned  by  "  arrests^  re-- 

straintSy  and  detainments  of  all  kingSy  princes,  and  people  of 
what  nation,  condition,  or  quality  whatsoeverJ*^ 

Meaning  of  the       By  the  word  '^pcoplc"  is  meant,  not  mobs  or  multitudes 

word  ^*  DcoDie  *' 

in  the  common    of  men,  but  the  ruling  power  of  the  country,  whatever  that 


clause. 


may  be.  (a) 


What  an  arrest       An  "  arrest  ^^  takes  place  whenever  the  government  of  the 

is,  as  distmct 


■from  a  capture. 


(w)  4  East,  402.  (z)  Spencer  r.  Franco,  Beawes,  316. 

(t)  Emerigon,   chap.  xii.   sect  19.     4th  ed.,  cited  by  Lord  Mansfield  in 

▼ol.  i.  p.  452.  Hamilton  v.  Mendes,  2  Burr.  1211. 

(y)   Emerigon,  chap.  xii.  sect.  19.         (a)  Nesbitt    v.    Lushington,  4    T. 

vol.  I  p.  452.  Rep.  783. 
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country  to  which  a  ship  belongs,  or  any  other  friendly  power,  Loss  by  arrests, 
with  the  object,  not  o( prize  (for  then  it  would  be  a  capture),  embargoes. 
but  with  a  design  to  restore  the  ship  and  goods,  or  pay  the 
yalue  of  them  to  their  owners,  seizes  the  ship  and  goods  for 
state  purposes,  either  in  port  or  at  sea.  (b) 

Thus,  where  a  Genoese  corn  ship  was  seized  at  sea  by  ^.""'^J^*^®^* 

'  *  ^  ''     ship  by  friendly 

Venetian  cruisers,  and  carried  into  the  relief  of  Corfu,  then  cruUers,to 
in  a  state  of  famine,  where  it  was  sold  and  paid  for,  it  was  ^l^^hed  port, 
dedded  by  the  rota  of  Genoa  that  this  was  not  a  capture,  in  "  «^  "  arrest." 
respect  of  which  the  assured,  who  had  abandoned,  could 
recoyer  for  a  total  loss,  but  merely  an  arrest,  or  detention  of 
princes,  the  object  being  not  to  make  prize,  but  to  purchase 
oom.(c) 

In  this  lies  the  grand  distinction  between  arrest  and  cop- 
tvre.  Capture  is,  as  we  have  seen,  the  forcible  taking  of  a 
ahip,  &C.,  in  time  of  war,  with  a  view  to  appropriating  it  as 
prize.  Arrest  is  a  temporary  detention  of  ship,  &c.,  with  a 
yiew  to  ultimately  releasing  it,  or  repaying  its  yalue.  {c[) 

Hence,  the  detention  of  ships  in  port  after  declaration  of  Detention  of 

1  1  •    1       1  1      1  1  n    *^*P'  *"  port 

war  against  the  country  to  which  they  belong,  or  by  way  of  after  deciara. 
reprisab,  rather  resembles  a  capture  than  an  arrest  (e)  cw-Vin  Jtn  ^^^ 

So,  where  a  neutral  ship  id  arrested  at  sea  by  a  belligerent  neutral  ships 

,  '  for  adjudica- 

cruiser,  and  under  suspicion  of  having  enemy^s  goods  on  tion,  rather  re- 
board,  is  carried  for  search  and  adjudication  into  an  hostile  JJ™  an-est!*"'** 
port ;  as  the  result  may  be  the  condemnation  of  ship  and 
cargo,  but  more  especially  as  the  act  is  done  in  time  of  war, 
and  as  a  warlike  measure,  this  is  rather  to  be  esteemed  a 
capture  than  a  simple  arrest,  and  accordingly  is,  prima  facie, 
a  ground  of  abandonment.  (/) 

Embargoes  are  the  most  common  cases  of  *^  arrests,  re-  Of  embargoes: 
stramts,  and  detainments "  of  princes.     An  embargo  is  an  bargo  is. 


(V)  The  definition  of  Boulay-Paty 
seems  concise  and  accurate :  **  L'arret 
de  prince  est  l*acte  d*un  prince  ami, 
qui  pour  neceaut^  publique»  et  Hotm  h 
fnl  de  la  guerre,  arrdte  quelque  vaisseau 
ou  tons  lea  Taisseaux  qui  se  trouvent 
daiu  on  port  ou  rade  de  ses  dominions.** 
Cours  de  Droit  Com.  Mar.,  torn.  iv. 
p.  36. 


(e)  Roccus,  not.  60»t  cited  by  £me- 
rigon,  chap.  xii.  sect.  SO.  vol.  i.  p.  527. 
ed.  1827. 

{d)  Emerigon,  chap.  xii.  sect  30. 
▼ol.  i.  p.  527.  ed.  1827. 

(e)  Ibid.,  and  see  Marsh.  Ins.  509. 

(/)  Barker  e.  Slakes,  9  East,  283., 
and  see  Marshall  on  Ins.  510.  Eme- 
rigon, chap.  xii.  sect.  30.  vol.  i.  p.  527. 


AliteT,  where 
the  usured  ji 
himself  ■  lub- 
jeet  orthe 
foreign  gorera- 
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order  of  government  (generally,  but  not  always,  issue 
contemplation  of  hostilitiee)  prohibiting  the  dcpartur 
ships  or  goods  from  some  or  all  of  the  ports  withii 
dominions,  (e) 

An  embai^  had  hj  a  foreign  government  upon  the  i 
or  goOde  of  any  other  tlian  its  own  subjects,  entitlee 
assured  at  once  to  give  notice  of  abandonment,  and,  if 
embargo  continues  down  to  the  time  of  action  brough 
recover  as  for  a  total  loss.  Thus,  where  a  neutral  ship 
stores  were  insured  "at  and  from"  an  enemy's  port, 
there  detuned,  before  sailing,  by  an  embargo  laid  on  by 
enemy,  in  the  port  of  loading,  and  continuing  down  to 
time  of  action  brought,  it  was  held  that  the  assured  m 
recover  as  for  a  total  loss,  in  our  courts,  in  respect  of 
ship  and  stores  of  which  he  had  been  so  deprived,  und 
count  alleging  the  loss  to  be  by  "  arrest  and  restrain 
princes."  (/) 

But  where,  as  we  have  already  seen,  the  embargo  la 
on  by  a  foreign  government,  of  which  the  assured  is 
subject,  the  law  in  England  appears  to  be,  that  the  for 
assured  cannot  abandon  and  recover  as  for  a  total  los 
respect  of  such  embargo,  in  our  courts ;  at  all  events  ut 
it  manifestly  appears,  cither  from  the  policy  itself  or  i 
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converted  into  v^Jire'sMp  (i),  and  in  another  where  such  ship  Loss  by  arrests 
was  seized  and  taken  in  tow  by  a  British  man-of-war.  (J)        emi)argoes. 


In  fact  there  seems  no  ground  of  distinction  in  this  respect.  Foreign  law 
M  far  as  concerns  the  liability  of  the  imderwriters  between  ^  ^^  ^^^^ 
an  arrest  or  embargo  by  the  home,  and  by  a  foreign  govern- 
ment; accordingly,  the  modern  French  code  of  commerce 
las  decreed,  that  **  arrest  by  the  home  government  after  the 
commencement  of  the  voyage,"  is  a  ground  of  abandon- 
ment (A);   and  the  later  French  jurists,  especially  Boulay- 
I^aty  (i)  and  Estrangin  (m),  show  that  it  rests  on  precisely  the 
*aine  ground  as  an  arrest  by  foreign  powers. 

Xn  French  law  the  risk  on  the  ship  does  not  commence 

luitil  she  has  sailed  on  the  voyage,  and  accordingly  the  lan- 

STUage  of  the  code  is,  tliat  abandonment  may  be  made  on 

account  of  an  arrest  by  the  home  government  aftery  but  not 

^^^fore  the  commencement  of  the  voyage,  (w) 

In  our  law  under  policies  "  at  ajidfrom^^  a  port,  the  risk 
^11^  the  ship  commences  while  she  is  at  the  port  undergoing 
^Gpairs,  or  otherwise  preparing  for  the  voyage  insured ;  and 
"*ere  seems  no  doubt  that  if  a  ship  thus  insured  were  arrested 
detained  by  our  government  in  her  port  of  loading,  with 
cargo  on  board,  but  before  she  had  broken  ground  for 
^l^o  voyage,  the  underwriter  would  be  liable  as  for  a  loss  by 
^J'srest,  or  detention  under  such  a  policy,  (o) 

A  question  has  been  raised,  whether,  in  case  goods  are 
fizzed  by  a  friendly  power,  or  by  the  home  government  for 
state  necessities,  as  in  the  case  of  provisions  already  men- 
tioned, the  assured  can  recover  as  for  a  loss  by  arrest  and 
^tenUon  ;  the  better  opinion  seems  to  be,  that  if  a  price  be 


OS 


(0  Green  t.  Young,  2  Lord  Raym.         (n)  Code  de  Comm.,  art.  369,  370. 

^    Silk.  444.  See,  however,   Emerigon,    chap.  xii. 

0)  Hagedom  ».  Wlutmore,  4  Stork,  sect.  SO.    vol.  i.   p.  528.    ed.    1827. 

^^7.  u  c»est  i  dire,  avant  que  le  terns  dea 

V')  Art  369,  370.  risques  ait  aura  pour  Ics  assurcurs  sur 

(0  Boulay.Paty,    Cours  dc  Droit  le  corps."     See  also   Pothicr,  Traitc 

■J^  Mar.,  torn.  iv.  pp.  36 — 44.,  and  d' Assurance,  No.  5f>. 
^'-240.  (o)    Green   r.    Young,    Salic.    414. 

(■)  Estrangin  on  Pothicr,  No.  59.  Rotch  v.  Edic,  6  T.  Rep.  413. 
^H95.ed.l810. 
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Loss  by  arrests, 
detentions,  and 
embargoes. 


Wages  and  pro- 
visions during 
detention  by 
embargo,  are 
not  in  this 
country  a 
charge  on  the 
undervrriter : 
reason  of  this. 


French  lav  as 
to  this  point. 


paid  for  the  goods  equivalent  to  their  yalue  for  the  purposes 
of  insurance^  (i.  e,  their  prime  cost,  together  with  the  expenses 
of  insuring,  and  loading  them  on  board,)  the  assured  can 
claim  nothing';  if  less  than  this  he  may  sue  for  the  difference ; 
if  no  payment  be  made  he  may  recover  as  for  a  total  loss,  (p) 

An  arrest,  detention,  or  embargo,  does  not,  like  a  capture, 
break  up  the  voyage  under  the  charter-party,  or  at  once  put 
an  end  to  a  contract  of  affreightment ;  on  the  contrary,  the 
voyage  is  still  supposed  to  be  proceeding  on  its  former  terms; 
the  period  of  detention  being  considered  as  a  portion  of  it. 

Hence  it  is  that  the  wages  and  provisions  of  the  crew 
during  a  detention  by  embargo,  are  not  chargeable,  by  our 
law,  upon  the  underwriter  on  ship,  they  being  supposed  to 
form  one  of  those  ordinary  and  usual  expenses  of  the  naviga- 
tion which  fell  exclusively  upon  the  shipowner,  and  for 
which  he  is  remunerated  out  of  the  freight.  ( j) 

The  principle  here  is,  that  the  shipowner,  m  consideration 
of  the  freight^  otoes  the  services  of  the  crew  to  the  freighter 
during  the  whole  voyage^  and  consequently  also  during  the 
time  of  detention,  which  is  considered  to  make  part  thereof,  (r) 

In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  be  particular  average,  when  the  ship  is  chartered  for 
the  entire  voyage  {s) ;  general  average  when  the  ship  is  hired 
at  so  much  per  month,  (t)  The  reason  being,  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services  of 
his  crew  during  such  time  to  the  freighters,  and  his  providing 
such  services  is,  therefore,  an  extmordinary  expenditure  for 
the  general  benefit. 


(/>)  Valin,  Comment,  sur  TOrdon- 
nance,  tit.  des  Assurances,  art.  49. 
Pothicr,  No.  57.,  as  cited  and  com- 
mented upon  with  various  other  au- 
thorities by  Emcrigon,  chap.  xii.  sect. 
33.  vol.  i.  pp.  543 — 545.  ed.  1827. 

(7)  Eden  v.  Poole.  Park,  91.  7th 
ed.     MarUiall  on  Ins.  730.    Robertson 


o.  Ewer,  1  T.  Rep.  127.     Sharp  9. 
Gladstone,  7  East,  52.  in  notia. 

(r)  Beneck^,   Pr.   of  Indem.   462. 
Pothier,   Trait^    des   Charte   Parties, 
Na  85.,  cited  by  Emerigon,  chap.  xii. 
sect.  30.  vol.  i.  p.  529. 
(»)  Art.  403.  §  4. 
(f)  Art.  400.  §  €. 
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Sect.  V.  Loss  by  Pirates^  Rovers^  and  Thieves. 

§  306.  Amongst  the  perils  which  the  underwriters  avowedly  !-<»»  by  pirates, 
take  upon  themselves  in  oiur  common  printed  forms  of  policy^  thieves. 
are  those  of  "  pirates,  rovers,  and  thieves.** 

1.  Oi  pirates  and  rovers. 

Loss  thus  incurred  was  formerly  included  in  our  maritime 
law  amongst  the  general  perils  of  the  seas  (u)y  and  probably 
would  still  be  held  to  be  so ;  though,  as  piracy  is  one  of  the 
enumerated  perils,  the  point  is  of  less  importance. 

Where  a  meal  mob  on  the  coast  of  Ireland  violently  boarded  ^^  ^n  goods 

.  by  a  mob 

a  com  laden  ship  that  had  been  forced  to  put  into  Elly  boarding  the 
harbour,  took  the  government  of  her  from  the  captain  and  jjl*  ^/^^  °" 
crew,  ran  her  on  a  reef  of  rocks,  whereby  the  cargo  was  Nesbitt  r. 

Lushington, 

damaged,  and  then  forced  the  captain  to  sell  the  corn  at  4  T.  Rep.  783. 
a  low  price:  Lord  Kenyon  held  that  this  was  a  loss  by 
pirates,  and  consequently  that  the  assured  might  have  re- 
covered under  a  count  so  alleging  it,  had  not  the  underwriters 
been  exempted  by  the  memorandum  from  all  average  loss  on 
the  com.  (») 

Under  the  risk  of  pirates  and  rovers,  the  underwriters  are, 
it  seems,  liable  for  a  mutinous  seizure  and  carrying  away  of 
the  ship  by  the  crew,  (w) 
2.  TTiieves. 

The  theft  that  is  insured  against  by  name  in  the  policy.  Simple  theft, 
means  that  which  is  accompanied  by  violence  (latrocinium),  and  by  violence 
not  simple  theft  (furtum) ;  it  being  an  old  and  elementary  i^^J^^^^^l^ 
role  of  the  law  of  insurance,  that  furtum  non  est  casus  for-  against. 
^tusj  is  not  one  of  the  fortuitous  events,  for  the  occurrence  ?"*  ^^*'  °" 

„  .  .  .  •  *"®  owner  or 

01  which  the  owner  may  seek  indemnity  by  insurance,  but  master. 

(•)  2  Roll.  Abr.  248.  pi.  10.  Cum-  (»)  Nesbitt  w.   Lushington,    4   T. 

^"f^h,  56,  f  cited  by  Park  on  Ins.  Rep.  783. 

*37.  8ih  ed.     The  foreign  law  is  to  (w)  Brown  r.  Smith,  1  Dow*s  Pari, 

fte  ^e  effect.     Santerna  de  Assec,  Cases,  349.     In  Dixon  t\  Reid,  5  B.  & 

P«rtiiL  n.  61—65.     Sttaccha,  Gloss.  Aid.  597,  such  loss  was  laid  as  loss  by 

^•»  cited  by  Chancellor  Kent,  Comm.,  barratry,  which  seems  the  true  mode 

wL  iil  p.  302.  note  (rf),  ed.  1844.  of  alleging  it. 
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Loss  by  pirates* 
rovers,  and 
thieves. 


Robbery  (/a- 
troclnium^, 
when  com- 
mitted by 
strangers,  is  a 
peril  ia^ured 
against. 


Held  in  the 
United  States 
that  theft, 
thougb  com- 
mitted by  the 
crew,  is  a  peril 
insured  against 

This  doctrine 
opposed  by 
Chancellor 
Kent. 


Plunder  of 
goods  by 
wreckers,  is  a 
peril  insured 
against. 


Clause  in  Bos* 
tun  pulicies. 


one  of  those  cases  which  the  hiw  presumes  the  master  might 
have  prevented  by  the  exercise  of  due  vigilance,  and  the  loss 
arising  from  which  he  consequently  ought  to  bear,  (t?) 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
thieves  under  the  policy,  the  maxim  being,  that  latrocinium 
fatale  damnum,  sou  casus  fortuitus  est  (w) 

It  has,  however,  recently  been  decided  by  Chancellor 
Walworth,  in  the  state  of  New  York,  that,  under  the  general 
word  "  thieves,^  in  the  conunon  form  of  policy,  the  assured 
on  ship  or  goods  may  recover  even  for  a  simple  theft  com- 
mitted on  the  voyage  by  persons  belonging  to  the  ship  (z) : 
Chancellor  Kent,  however,  in  a  note,  rich  with  his  usual 
variety  of  learning  and  pregnant  accuracy  of  expression, 
shows  that  this  doctrine  not  only  overrules  all  the  old  autho- 
rities and  text  books,  but  is  of  very  questionable  policy  when 
applied  to  the  owner  of  the  ship  (y) :  in  this  country  it  can- 
not be  considered  law. 

If  shipwrecked  goods  are  plundered  hy  wreckers  on  shore, 
this  was  held  by  Emerigon  and  Pothier,  and  has  been  decided 
in  this  country,  to  be  a  loss  for  which  the  assured  on  goods 
may  recover  under  a  count  for  loss  by  perils  of  the  sea.  (z) 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
word  '^  thieves"  in  the  policy,  the  printed  forms  of  the  Boston 
policy,  instead  of  '^  pirates,  rovers,  and  thieves,"'  contain  the 
words,  "  pirates  and  assailing  thicves.^^  (a) 


(v)  Sjc  all  the  learning  on  this  sub- 
ject collected  and  lucidly  arranged  by 
Kmcrigon,  chap.  xii.  sect.  S9.  vol  des 
efftts  assures,  vol.  i.  p.  524.  cd.  1 827. 

(u?)  Roccus,  No.  43.,  cited  by  Eme- 
rigon, chap.  xii.  sect.  29.  So  held  in 
English  law,  Harford  v,  Maynard, 
before  Lord  Mansfield,  cited  in  Park 
on  Ins.  36.  8th  ed. 

(x)  t  Atlantic  Ins.  Comp.  r.  Stor- 
row,  5  Paige,  293.;  affirmed  iu  f  Bryan 
V.  American  Ins.  Comp.,  in  the  Su- 


perior Court  of  New  York,  but  re- 
versed, as  it  seems,  in  the  Supreme 
Court.  Kent's  Comm.,  voU  iii.  p.  303. 
note  (a). 

(y)  Kent's  Comm.,  vol.  iii.  p.  303. 
note  (a),  cd.  1844. 

(«)  Emerigon,  chap.  xii.  sect.  29., 
citing  Pothier,  Traite  d* Assurance, 
No.  ^5.  Bondrett  v.  Hentigg,  Holt*s 
N.  Pr.  149. 

(a)  Form  of  Boston  policy,  Vau- 
cher,  44. 


I 
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Sect.  VI.  Loss  by  Barratry, 

Art.  1,   What  is  Barratry  in  English  Law, 

§  307.  "  Barratry  of  master  and  mariners  "  being  one  of  I-om  by  bar- 
the  perils  insured  against  in  our  common  printed  forms  of 


policy,  the  first  question  is  as  to  the  meaning  attached  to  wo*rd  ban-atry  ^ 

the  word  Barratry  in  English  law.     Guided  by  the  ctymo-  '*'  ^"8*"*  **'^- 

logy   of  the  word,  which   seems  ultimately  to  have   been 

derived  from  the  Catalan  barat  (b\  and  proximately  from  the 

Italian  barratria{c),  in  both  which  languages  it  conveyed 

the  notion  of  fraud  or  trick,  our  judges  for  a  long  time  seem 

to  have  considered  that  fraud,  or  criminal  knavery,  on  the 

part  of  the  master  cut  against  the  otcners,  with  a  vieto  to 

benefit  himself  at  their  expense^  was  an  essential  ingredient 

in  barratry  as  insured  against  in  English  policies,  (d) 

Lord  Ellenborough,  however,  in  an  elaborate  decision,  in  Trick  or 
the  course  of  which  he  reviewed  all  the  preceding  authorities,  tised  by  the 
established  the  position  that  trick  or  knavery  in  the  sense  ^nwV^whh\ 
of  an  imposition  practised  upon  tlie  owners  by  the  master,  with  ^*®^  ^^  P'o- 

'*  •*  ^  mote  his  own 

0  view  to  promote  his  own  benefit  at  their  expense,  was  not  benefit  at  tiicir 
essential  to  constitute  barratry  in  our  law;  but  that  any  ^]^t^i"""* 
vilfnl  act  of  known  criminality  or  gross  malversation,  even  barratry. 
though    not   intended  for    the   owner's  prejudice,   nay,  even 
though  intended  for  their  benefit,  would  yet,  if  in  fact  it 

{h)  Emcrigon,    chap.  xiL    sect.  3.  criminal,     and    must    be    committed 

^  i.  p.  365.  cd.  1 827.  against  the  owner  by  the  master  and 

(e)  Per  Ix)rd  Mansfield  in  Vallejo  mariners.**     Nutt  v.  Bourdieu,   1   T. 

^  Wheeler,  Cowp.  154.  Rep.  33a  «*  Whatever  is  by  the  master 

{d)  Tba%    in   the  earliest  English  a  eheaij  a  fraud,  a  cozening,  or  a  trick, 

<•«  on  the  subject.  Knight  v.  Cam-  is    barratry."       Vallejo    r.    Wheelc;-, 

•^ri^lje,  8  Mood.  Rep.  231.  (ed.  1769),  Cowp.  154.     ««  Barratry,"  says  Mr.  J. 

**  cited  by  Lord  Ellenborough  in  8  Aston,  in  the  case  last  cited,  **compre- 

^.  135.,  the  court  considered  fraud  hends  every  spccips  of  fraud,  knavery, 

^^tbc  substantial  matter  constituting  or  criminal  conduct  in  the  master,  by 

^try.     So  Chief  J.  Lee  said,  "  To  which  the  owners  or  freighters  are  in- 

■*le  btrratry  it  must  be  something  of  jured."     Ibid.  155.    See  also  the  dicta 

•  erinunai  nature."  Stamma  v.  BroMrn,  of  3Ir.  J.  Willcs  in  Lockyer  v.  Offlcy, 

n73.    «  Barratry,"  said  Lord  Mans-  1  T.  Rep.  252. 
^Ui  ''must    partake    of  something 
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Lms  br  t>H-      operated  to  their  prejudice,  by  canaing  the  lose  or  seiznre 

"''^l the  ahip,  be  barratry  in  the  master,  (e) 

Judgment  of  His  lordship,  in   the  caeenow  referred  to,  after  atati 

borough  in"  ^^^  "  *  fraudulent  breach  of  duty  by  the  master  in  reeped 
EHjie  V.  How-  jjig  owners,  or,  in  other  words,  a  breach  of  duty  in  regpect 
Au  ovmert  with  a  criminal  intention  or  ex  malefido  is  barrati 
lays  it  down  that  it  is  equally  so  "  whether  the  act  of 
master  be  induced  by  motives  of  advantage  to  liimself,  ma 
to  the  oioncrs,  or  a  disregard  to  those  laws  which  it  was 
dtUff  to  obey,  and  which  {or  it  would  not  be  barratry) 
ownerg  relied  upon  his  observing," 

Adverting  to  the  doctrine  "  that,  if  the  conduct  of 
master,  though  criminal  in  respect  of  the  state,  were,  in 
opinion,  likely  to  advance  his  owner's  interest,  and  intem 
by  him  to  do  so,  it  would  not  be  barratry  "  —  Lord  Elli 
borough  declared  he  could  not  assent  to  it;  for  that  it  i 
not  for  the  master  to  judge  in  cases  not  entrusted  to  his  ( 
cretion,  or  to  suppose  that  he  was  not  breaking  the  ti 
reposed  in  him,  when  endeavouring  to  advance  the  inten 
of  bis  owner  by  means  wliich  the  law  forbids,  and  which 
owners  also  must  be  taken  to  have  forbidden,  not  only  ft 
what  ought  to  be,  and  therefore  must  be  presumed  to  h 
been,  their  sense  of  public  duty,  but  also  from  a  cousid^ 


LOSSES  BY  THE  PEBILS  INSUBED  AGAIKST.  821 

waited  by  the  master  with  the  intention  of  benefiting  himself  at  Loss  by  bar. 

the  expejise  of  his  owners,  but  every  wilful  act  on  his  part  of  ^JIl 

known  illegality ,  gross  malversation,  or  criminal  negligence,  by 
whatever  motive  induced,  whereby  the  owners  or  the  charterers 
of  the  ship  (in  cases  where  the  latter  are  considered  owners  pro 
tempore)  are,  in  fact,  damnified.  (A) 

With  r^ardy  indeed,   to  the  proof  of  criminal  intent  Intent  to  injure 
necessary  to  constitute  barratry  there  is  an  obvious  dis-  owncnneed 
dnction,  arising  from  the  different  nature  of  the  acts  relied  ^\^Sie*act 
upon  as  barratrous.  i»on  the  face  of 

Where  the  act  of  alleged  barratry,  as  in  the  case  of  illegal  criminally  ne- 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to  where  hi8*nor 
let  her  drift  on  the  rocks,  is  in  itself  manifestly  unlawful  or  ^ 
criminaUy  negligent,  no  proof  need  be  given,  in  order  to 
show  the  act  barratrous,  of  the  master's  having  acted  with  a 
fraudulent  intent  to  injure  his  owners ;  nay,  even  if  it  can  be 
shown,  as  in  the  case  of  trading  with  the  enemy,  that  it  was 
done  with  a  view  to  the  owner's  benefit,  yet,  if  it  was  against, 
or  not  in  consequence  of,  his  instructions,  it  wiU  still  be 
barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not  thus,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on  thp 
part  of  the  master  either  secretly  to  benefit  himself,  or  to 
mjure  his  owners,  before  such  act  can  be  adjudged  bar- 
latrous.  (t) 

It  must  also  be  carefrdly  borne  in  mind  that,  in  the  absence  i^osscs  arising 
of  fraud,  nothing  but  acts  of  known  criminality,  gross  mal-  noranccVr^ 
irenation,  or  neffliffence  so  cross  as  to  be  clearly  fraudulent  m»j*takeofthe 

.  .  .  captain,  how- 

ud  criminal,  can  amount  to  barratry ;  loss  arising  from  the  ever  gross,  arc 
ignorance  or  incompetence  of  the  captain,  from  a  mistake  as  barratryTmUess 
to  the  meaning  of  his  instructions,  or  misapprehension  of  the  Jjpa«ted  against 
best  mode  of  carrying  them  into  effect,  can  never  amount  to  judgment. 

(A)  Hie  tersest  and  (perhaps)  best  done  by  the  master  against  the  ship  and 

^f^oitioa  of  barratry  is  that  given  by  goods,** 

^^  Uardwicke  in  Lewen  v.  Suasso  (t)  See  the  concluding  observations 

(Potthlewhaite's  Diet  177.  tit.  Assur-  of   Lord   Ellcnborough    in   Earlc   t\ 

>i>m),  viz,  that  it  is  "  an  act  of  wrong  RowcrofY,  8  East,  139. 
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Los»  by  bar.      barratry.     The  master,  in  fact,  before  he  can  be  proved  ta 

^IJIl ^   have  acted  barratrously,  must  be  shown  to  have  acted  against 

his  better  judgment ;  if  he  merely  acted  up  to  the  best  of  his 
judgment,  however  bad,  this  is  not  barratry,  {j) 

Thus,  where  the  captain  of  a  sea-damaged  ship,  before 

survey,  broke  up  her  ceiling  and  end-bows  with  crow  bars, 

and  thereby  injured  her,  but  no  proof  was  given  of  his 

having  been  actuated  by  any  criminal  intent  in  so  doing. 

Lord  Ellenborough  said  —  "  To  constitute  barratry,  which  is 

a  crime,  the  captain  must  be  proved  to  have  acted  against  his 

better  judgment ;  as  the  case  stands  there  is  a  whole  ocean 

between  you  and  barratry."  (A) 

No  act  can  be        Another  principle,  clearly  flowing  from  the  true  notion  of 

maltcr towhich  barratry  as  a  criminal  act  committed  by  the  master  against 

the  owners  are    ^^^  interest  of  the  otoners  (whether  fraudulently  or  not),  is, 

consenting  *^  ^  ^  /'      ' 

parties.  that  no  act  can  be  barratrous  to  which  the  owners  can  in  any 

way  be  shown  to  have  been  consenting  parties ;  for  no  man 
can  take  advantage  of  his  own  wrong.  (J) 


Cases  of  loss 
by  barratry. 


Sailing  out  of 
port  without 
paying  port 
dues,  or  in 
breach  of  an 
embargo. 


§  308.  Having  thus  indicated  the  leading  principles  by 
which  to  determine  whether  a  loss  is  barratrous  or  not,  wc 
will  proceed  to  examine  what  has  been  held  in  practice  to 
amount  to  barratry. 

In  the  earliest  case  on  the  subject  it  was  decided  that 
saiUng  out  of  port  without  paying  port  dues,  whereby  the 
ship  and  goods  were  subjected  to  forfeiture,  was  barratry  (m) : 
so  sailing  out  of  port  without  leave,  in  breach  of  an  embargo^ 
in  consequence  of  which  the  owners  afterwards  sustained  a 
loss,  in  respect  of  seamen's  wages  and  provisions,  by  the 
detention  of  the  ship,  was  ruled  by  Mr.  J.  Buller  at  Nisi 
Prius,  and  not  denied  by  the  full  court,  to  be  barratry,  (n) 


{j)  Phyn  V.  Royal  Exch.  Ass. 
Comp.,  7  T.  Rep.  505.  Todd  r. 
Ritchie,  1  Stark.  240.  Bottoralcy  r. 
BoTill,5  B.  &  Cr.  212. 

(Ji)  Per  Lord  Ellenborough  in  Todd 
V.  Ritchie,  I  Stark.  240. 

(/)  See  Stamma  r.  Brown,  2  Str. 
1247. 


(m)  Knight  v.  Cambridge,  as  cited 
by  C.  J.  Lee  in  Stamma  r.  Brown,  2 
Str.  1 1 74.,  and  by  Lord  Ellenborough 
in  Earle  o.  Rowcrofl,  8  East,  135, 
136. 

(n)  Robertson  r.  Ewer,  1  T.  Rep^ 
127.,  cited  by  Lord  Ellenborough  in 
Earle  v.  Rowcroft,  8  East,  139. 
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So  the  wilful  and  intentional  breach  of  a  blockade^  by  the  I^*?  by  bar- 
master's  sailing  towards,  into,  or  out  of  a  blockaded  port,  ^''^' 


without  the  knowledge  or  consent  of  the  owners,  though  it  Wiijui  breach 

.        ^^  .  »  o  of  blockade. 

may  be  with  a  view  to  their  benefit,  is  barratry. 

Thus,  where  the  master  of  a  ship  which  had  sailed  from 
Hamburgh  for  a  port  in  England,  wilfuUy  and  without  the 
knowledge  or  consent  of  the  owners,  shaped  Iiis  course  for  a 
blockaded  port  in  Holland,  in  consequence  of  which  the  ship 
was  seized  and  condemned,  this  was  held  to  be  a  loss  by  bar- 
ratry, for  which  the  underwriters  on  goods  were  liable,  (o) 

But  where  the  evidence  in  the  cause,  although  it  showed  But  it  must  be 
that  the  captain  had  in  fact  violated  a  blockade,  in  conse-  ^  bc^uf^r  ^ 
quenoe  whereof  the  ship  liad  been  seized  and  condemned, 
yet  was  quite  consistent  with  the  supposition  that  the  cap- 
tain might  have  done  so  either  ignqrantly  or  in  obedience  to 
orders  from  his  owners,  the  court  held  that  this  did  not 
amount  to  proof  of  barratry,  (p) 

In  fact,  breach  of  blockade  is  only  barratry  in  the  master 
when  committed  by  him  wilfully  and  knowingly,  and  with- 
out the  consent,  though  possibly  with  a  view  to  the  interest, 
of  his  owners.  If  broken  by  his  own  ignorance  or  his 
owner's  directions,  it  is  no  barratry. 

It  has  been  held  in  the  United  States,  and  apparently  on  Resistance 
good  grounds,  that  the  loss  of  a  neutral  vessel,  consequent  *°  ^^^}^^  *'^ 
cither  upon  a  wilful  resistance  of  the  right  of  search,  or  an  attempt  at 
attempt  to  rescue  her  when  rightfully  detained  and  sent  in  ratry  in  the* 
for  examination  by  a  belligerent  cruiser,  is  a  loss  by  bar-  ^^^^^^  States. 
ratry.  {q) 

Illegal   trading,  in    consequence  of  which  the  vessel  is  illegal  trading 
seized  and  condemned,  if  knowingly  carried  on  by  the  cap-  ^ruc'jrons^from 

the  owners, 
though  with  a 
(o)  Goldscbmidt    v.    Whitmore,   3         {q)  f  Dccdcrer    v.    Delaware    Ins.    view  to  their 

Taunt  508.  Comp.,    2    Wash.    C.    C.     Rep.    61.    benefit,  is  bar. 

(p)  Everth  r.   Hannam,  6  Taunt.     fWillcocks  r.  Union    Ins.    Comp.,  2   '**0'* 

375.  2  Marsh.  72.  &  C.     The  Amcri-     Binney's  Rep.    579.,  cited  1  Phillips, 

can  authorities  are  collected  by  Mr.     611,612.     In  the  case  last  cited  there 

Phillips  (vol.  i.  pp.  609—611.)  :  they     was  a  warranty  of  neutrality. 

do  not  appear  quite  consistent,  cither 

with  one  another  or  our  own  law. 
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Loss  by  bar-      tain  without  the  directions^  though  principally  with  a  view 

^^' to  the  benefit,  of  his  owners,  is  an  act  of  barratry. 

Earie  r.  Row-        Ji^  the  year  1804,  while  England  was  at  war  with  Hoi- 

crofty  8  Eflst* 

126.  land,  then  virtually  forming  part  of  the  French  empire,  an 

English  ship  was  insured  for  a  slaving  voyage  from  Liverpool 
to  the  African  coast,  there  to  stay  and  trade,  and  proceed 
thence  to  a  port  of  sale  in  the  West  Indies.  The  captain, 
who  was  furnished  with  letters  of  marque  against  the  French 
and  Dutch,  and  who  was  also  supercargo  as  well  as  master, 
and  entitled,  besides  his  regular  pay,  to  commissions  an  his 
purchases,  being  on  the  African  coast,  and  not  finding  a  good 
market  in  the  British  settlements  there,  put  into  D'Elmina, 
a  Dutch  fort  on  that  coast,  where  he  knew  it  was  illegal  for 
him  to  enter,  and  there  exchanged  his  cargo,  consisting, 
amongst  other  things,  of  muskets  and  warlike  stores,  for 
slaves.  He  had  no  instructions  from  his  owners  to  go  in 
there,  but  his  object  in  so  doing  was  to  complete  his  cargo  as 
cheaply  and  expeditiously  as  he  could. 

In  consequence  of  this  act  his  vessel  was  seized  by  a  British 
cruiser,  and  condemned. 

Lord  EUenborough,  upon  the  principles  already  stated, 

held  this  to  be  a  loss  by  barratry,  (r) 

It  is  barratry         Upon  the  samc  principle  it  has  been  held  to  be  barratry 

SameSiaiii     ^^  *^^  Captain  of  a  merchant  ship  to  cruise  contrary  to  the 

ship,  jbougii      apparent  intention,  and  inconsistently  with  the  instructions, 

particular  pur-    of  his  OWncrS. 

{etterTof  The  owucrs  of  a  ship  chartered  for  a  voyage  from  Livcr- 

marque,  to         p^^j  ^^  ^^  Wcst  Indics  and  back,  furnished  her  with  Icttcra 

cruut,  if  so  * 

doing  be  con-  of  marquc  for  the  homeward  voyage,  merely  for  the  purpose 

apparent  inten-  of  inducing  seamen  to  ship,  and  vnthout  any  intention  titat  the 

sistenTwith^"  ^^^^^^  should  in  fact  cruise ;  and  accordingly  the  clearances 

instructions  of  requisite  by  statute  to  authorise  the  ship  to  cruise  were  not 

his  ov^nerSa  ._ 

Mosso.  Byrom,  taken  out.      Their  instructions  to  the  captain  were  to  proceed 
6  T.  Rep.  379.  yy.^^  ^^g  West  Indies  to  Liverpool  with  all  expedition,  no  men- 
tion being  made  of  the  letters  of  marque. 

The  captain,  however,  after  getting  out  to  sea,  with  the 

(r)  Earlc  v.  Rowcroft,  8  East,  126.  . 
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consent  of  the  major  part  of  the  crew,  commenced  cruising,  Loss  by  bar- 
and  having  plundered  one  American  vessel,  after  some  days 


took  another,  which  he  carried  into  Bermuda,  where  his  own 
vessel  was  driven  ashore  in  a  storm,  and  the  cargo  lost. 

The  court  held  that  this  cruising,  though  possibly  done 
with  a  view  to  benefit  the  owners,  yet,  being  in  fact  a  breach 
of  his  duty  to  them  and  resulting  to  their  prejudice,  was  an 
act  of  barratry,  (i) 

Smuggling*  on  the  voyage,  in  fraud  of  and  without   the  Smuggling  on 
consent  of  the  owners,  is  barratry.     And  the  owners  may  '^SZo 
recover  against  the  underwriters  in  respect  of  a  forfeiture  P"vityofthe 

^  ^  owners,  is  bar- 

of  the  ship  incurred  by  the  captain's  fraudulently  taking  ratry,  for  which 

smuggled  goods  on  board  without  their  consent,  even  though  cover  under  a 

the  ship  is  only  insured  by  the  policy  "  on  any  lawful  trade  i^  the*shl  "ironP 

for  these  words,  "  lawful  trade,"  mean  the  trade  in  which  the  insured  *•  on  a»y 

ship  is  employed  by  her  owners,  and  not  any  unlawful  com-  Haveiock  v. 

mcrce  in  which  the  captain  may  barratrously  engage,  without  ^^^^^Ij^f  '^' 
their  concurrence,  {t) 

But  although  the  owner  may  not  have  directly  connived  AUterifthc 
at  the  smuggling,  yet   if,  by  his  gross  negligence,  acts   of  been  growiy 

smuxn^linsc  have  been  repeatedly  conmutted  by  the  mariners.  °<^g^»g«"*  *P 

^^      °^  xr  ./  ,/  y    not  repressing 

after  warning,  and  within  a  very  short  interval,  he  shall  not  the  smuggling. 
recover  for  the  loss  occasioned  by  these  their  barratrous  i  campb.  434.* 
acts.  Thus,  where  a  ship  had  three  times  been  seized  after 
three  successive  trips,  for  three  distinct  acts  of  smuggling 
by  the  crew,  the  owner  was  not  allowed  to  recover,  under 
a  count  for  barratry,  for  the  average  loss  occasioned  by  the 
expenses  to  which  he  had  been  put  in  procuring  restitution, 
and  repairing  damage  incurred  while  the  ship  was  the  tMrd 
time  under  seizure,  (u) 

Of  course,  if  the  ship  is  violently  carried  out  of  her  course.  Mutinously 
and  fraudulently  run  away  with  by  the  captain  and  crew,  shT' out  of  her 
tins  is  a  clear  case  of  barratry,  and  in  such  case  the  act  of  course,  or  pur- 

/»  1  ...  .         posely  running 

barratry  commences  from  the  moment  the  ship  is  so  carried  her  ashore,  is 
out  of  her  course,  {v)  ^""^^'^ ' 

(*)  Moss  V,  Byrom,  6  T.  Uep.  379.  (u)  Pipon  v.  Cole,  1  Camp.  434. 

(<)  Haveiock  v,  Hancill,  3  T.  Rep.         (o)  Falkner  v,  Ritchie,  '2  31aule  & 
227.  Sel.  390.     Brown  r.  Smith,  I  Dow's 
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Less  by  bar- 
ratry. 


Purposely  runniDg  the  ship  on  shore,  without  justifying 
necessity,  is  a  clear  case  of  barratry  in  the  captain,  (to)     And 
or  fraudulently    SO  is  fraudulently  procuring  the  ship  to  be  condemned  and 

pr<Kuring  her  iii-  i  i    ■  n  •»  /  ^ 

to  he  con-  soicl :  Dut  in  such  casc  the  act  oi  barratry  (as  a  "  cause  of 

cic'rancd  and       actioTiy^  undcr  the  statute  of  limitations)  dates,  not  from  the 

period  at  which  the  master  abandoned  the  voyage,  or  even 
from  the  condemnation  of  the  ship,  but  from  the  completion 
of  the  transaction  by  her  delivery  and  sale,  (x) 


Case*  in  which 
thu  misconduct 
of  the  master, 
thoup;;h  not 
fraudulent  in 
the  usual  sense, 
has  been  held 
barratrous. 


Cuttinjif  ship's 
cable  con- 
trary to  tlie 
directions  of 
the  pilot, 
whereby  she 
drifts  on  thu 
rocks,  is  bar- 
ratry. 
Ilevman  o. 

m 

Parish, 

*2  Campb.  149. 

Nonfeasance 
may  in  ex- 
treme cases 
amount  to 
barratry. 


§  309.  In  the  instances  just  mentioned,  the  acts  of  the 
captain  were  manifestly  criminal  and  fraudulent ;  and,  being 
to  the  prejudice  of  the  owners,  and  in  breach  of  his  duty  to 
them,  clearly  amounted  to  barratrj'. 

But  there  is  also  no  doubt  that  the  misconduct  of  the 
master  may  be  so  gross  and  culpable  as  to  amount  to  crimi- 
nality ;  and  in  such  case,  if  the  owners  be  damnified  by  it, 
it  will  be  barratrous,  though  unaccompanied  hy  fraud  in  the 
ordinary  sense  of  that  term. 

Thus,  where  the  pilot  swore  that  the  captain,  who  had  be- 
fore refused  to  sail  when  the  wind  was  fair,  persisted  in  doing 
so,  contrary  to  his  directions,  when  it  was  unfavourable ;  and 
still  disregarding  the  pilot's  instructions,  cut  the  cable,  so 
that  the  ship  drifted  on  the  rocks ;  Lord  EUenborough  held 
that  this,  if  true,  would  amount  to  barratry  in  the  captain, 
though  tlierc  was  no  fraud,  it  being  a  gross  malversation  by 
the  captain  in  his  office,  (y) 

There  arc  cases  in  which  to  do  nothing  may  be  as  criminal 
and  mischievous  as  any  positive-  acts.  In  such  cases  there 
seems  little  doubt  that  the  wilful  non-feasance  of  the  master, 
if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

Thus,  if  a  master  sees  another  in  the  act  of  scuttling  or 
firing  the  ship,  and  will  not  rise  from  his  berth  to  prevent  it, 
he  is,  primd  facie^  chargeable  with  barratry :  for,  though  a 

P.  C.  S49.     Dixon  r.   Reid,  5  B.  &  (*)  Hibbcrt    r.    Martin,    1   Camp. 

Aid.  597.     1  D.  &  Uyl;  207.  538. 

(u.')  Soarcs  t'.  Thornton,  7   Taunt.  (y)  Ileyman    v.    Parish,    2  Camp. 

6J7.     1  Moore,  373.  S.  C.  H9. 
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mere  non-feasivice^  it  is  a  breach  of  trust,  a  fault,  an  act  of  Loss  by  bar- 
infidelity  to  hb  owners,  (z)  ^ISli 

But,  short  of  this  criminal  degree  of  negligence,  no  loss 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness of  the  master,  can  constitute  an  act  of  barratry. 

Thus,  a  deviation  from  the  lawful  course  of  the  voyage, 
though  intentional  or  the  result  of  gross  ignorance,  will  not 
amount  to  barratry,  **  Unless  accompanied  with  fravd  or 
crime  no  case  of  deviation  will  fall  within  the  true  definition  of 
barratry.''  {a) 

Thus,  where  a  captain,  whose  instructions  were  to  proceed  But  deviation 
immediately  from  London  to  Jamaica,  having  been  carried  l)y  norance,  apart 
currents  out  of  his  reckoning,  and  finding  himself  at  a  point  ^ot™  arratr'  * 
between  the  Grand  Canary  and  Teneriffe,  whence  liis  direct   I'hyn  v.  Royal 

T         .  T  •  1      /»       1  •        •      t-  Kxch.  Ass. 

course  to  Jamaica  was  south-west ,  instead  oi  taking  it,  bore   Comp.,  7  T. 

up  north-west,  to  Santa  Cruz,  which  was  then  in  sight,  where     ^'^*'  ^^^* 

his  ship  was  laid  under  embargo,  and  condemned  as  prize,  the 

jury  having  found  that  this  was  a  deviation,  and  was  owing 

to  ignorance  or  something  else,  but  that  it  was  not  fraudulenty 

the  court  held  it  not  barratrous.    Mr.  J.  Lawrence  said,  "that 

he  knew  of  no  case  in  which  it  is  said  that  the  act  of  the 

captain  is  barratrous  merely  because  it  is  against  the  interest 

of  the  owners :  it  must  be  done  w^ith  a  criminal  intent :  tlie 

jury  here,  having  negatived  fraud,  had  negatived  criminality ; 

therefore  this  was  not  a  barratrous  deviation."  (/>) 

The  captain  of  a  convict  ship   sailed  from  London  for  Mistake  as  to 
Sidney,  with  orders,  after  discharging  his  convicts  there,  to  sailing  rustruc- 
proceed  thence  for  South  America,  taking:  New  Zealand  on  *'""*'* '"  ^*'"" 

*  ^  Sequence 

his  way;    some  time  after  he  had  arrived  in   Sidney,  and  whereof  captain 
after  he  had  made  all  his  arrangements  for  sailing  thence  to  unauthorized 
Xew  Zealand,  he  received  fresh  instructions  from  his  owners,  ^oy^s«^» »» ""* 

barratry. 

directing  him  to  proceed  at  once  from  Sidney  to  the  East  Kottomioy  r. 

°  ^  ''  Bovill,  5  B.  & 

Cr.  210. 

(z)  Per    Mr.    J.  Johnson    in    the         (h)  Phyn  v.  Hoyal  £xch.  Comp.,  7 

American  case  of  fFatapsco  Ins.  Comp.  T.  Rep.  505.     N.  B.   From  this  case 

c<  Coulter,  3  Peter*s  Sup.  Court  Rep.  it  is  obvious  that  frandy  in  speaking  of 

222.,  cited  1  Phillips  on  Ins.  613.  barratry,  means    the    same  thing   as 

(a)    Per    Lord    Ellenborough    in  criminalify, 
£arle  v,  Rowcroft,  8  East,  139. 
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Loa  by  bar-      Indies ;  under  these  circumstances  the  captain  resolved,  con- 

^^' trary  to  the  letter  of  hia  last  instructions,  to  make  his  vojrage 

to  New  ZeaUnd   and  back,  before  prosecuting  that  from 
Sidney  to  the  I^t  Indies:  he  sailed  accordingly,  and  the 
ship  was  lost  on  her  return  from  New  Zealand :  it  was  con-     — 
tended  at  the  trial  that  this  was  barratry  in  the  captmn,  but    -i 
Lord  Tenterden  told  the  jury,  that  "  barratry  meant  an  act  — z 
of  the  master  in  fraud  of  his  duty  to  his  owners ; "  and  that^B 
a  mere  mistake  or  miBapprebension  by  the  captEun  as  to  th^^s 
meaning  of  his  sailing  instructions,  or  as  to  the  best  means  o^r  « 
carrying  them  into  effect,  could  not  amoimt  to  barratry,  (c) 
Afiter,  where         Where,  on  the  other  hand,  the  captain  deviates  from  th^^_< 
I'^fraud  of  hia    pfopcr  coursc  of  the  voy^e  in  fraud  of  his  duty  to  hit  ownerr^^^ 
duty  to  his         and  for  his  own  private  purposes  unknown  to  tfiem,  this  is  «<ig~  j 
unknown  to       act  of  barratry  from  the  moment  the  ship  is  carried  out  0^=^ 
VaZjo  B.  lier  course. 

wiiceler,  Thus,  whcrc  the  captiutt  of  a  ship  insured  from  London  t*  i»- 

Scvillc,  sailed  for  Guernsey,  out  of  the  course  of  the  voyng^»"3 

to  take  Hi  brandy  and  wine  on  a  smuyyliny  adventure  of  his  owr^c  ■ 

unknown  to  the  charterer  (who  was  owner  pro  hac  vice),  an  ^r^^ 

the  night  after  sailing  sprung  a  leitk,  which  compelled  him  (_V 

put  back,  and  ultimately  to  abandon  the  voyage ;  this  w^^  " 

held  by  Lord  Mansiield  to  be  a  clear  case  of  barratiy.  (d) 

Even  dropping       Even  dropping  anchor  and  going  ashore  in  a  boat  to  fi 

coinK'tuhore  in  ^  market  for  his  own  private  adventure  of  negroes  on 

fraud  of  omicra  ^roB  held  by  Lord  Kenyon  to  be  barratry  in  the  cap) 
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not  a  deviation  by  which  ihi&y  are  excused.  (/)    "  Criminal  Loss  by  Ur- 

delay,"  in  fact,  as  expressed  by  Mr.  Justice  Park,  "  is  a  bar-  ^^^' 

ratrous  acf  (ff) 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorrectness  in  her  maoifest,  is  not  a  loss  by  barratry,  imless 
dear  proof  be  given  that  the  incorrectness  was  wilful.  (A) 

If  the  captain  is  compelled,  by  tiie  mutinous  violence  of  Deviation  com- 
the  crew,  to  deviate  from  his  course,  though  in  the  teeth  of  ^^  vfoiTnce 
express  instructions  to  the  contrary,  this  will  neither  be  such  of  crew,  is  Ur- 
a  deviation  as  to  discharge  the  underwriters,  nor  will  it  be  mantiers,  but 
"  barratry  of  tiie  master;'  although,  as  it  seems,  it  would  be  °°,*  ""^^^  ™*^ 
barratry  of  the  mariners.  {%)  Elton  ».  Brog- 

fxw  1  -  T      •  •  1  •ii    ^^^1  2  Str. 

There  have  not   Deen  many  decisions  as  to  what  will  i264. 
amount  to  barratry  by  the  mariners  ;  but  it  seems  quite  clear,  What  will  be 
that  when  any  crime  or  fraud  attended  by  or  producing  the  mariners, 
loss  or  destruction  of  the  ship  be  committed  by  the  mariners, 
under  such  circumstances  of  violence  or  treachery^  tliat  it 
could  not  have  been  prevented  by  the  prvdence  or  vigilance  of 
the  owner,  or  of  the  master^  as  his  agent,  this  will  be  a  loss  by 
barratry  of  the  mariners. 

If,  indeed,  the  criminal  or  fraudulent  conduct  of  the  sea- 
men is  of  such  a  nature,  that  the  owner  or  master  might  with 
an  ordinary  exercise  of  force,  or  a  reasonable  degree  of 
vigilance,  have  prevented  it,  this  will  not  be  a  loss  by  barratry 
of  the  mariners,  as  we  have  seen  in  the  case  where  the  ship 
was  confiscated  for  repeated  acts  of  smuggling  committed  by 
the  crew.  (J) 

Where,  on  the  other  hand,  the  crew  overpower  the  captain, 
or  constrain  him  to  consent  to  their  proceedings,  the  same 
acts  would  be  barratry  in  them  as  in  the  master. 


(/)  Roscow   e.   Corson,   8  Taunt,  by  Lord  Alvanley  in  the  case  of  De 

C84.  Feise  v.  Stephens,  at  the  Cockpit,  as 

{g)  Ibid.  cited  Marshall  on  Ins.  523.  note  (6)  ; 

(A)  Bradford  v.  Livy,  Ry.  &  Mood,  and,  lastly,  by  Sir  James  Mansfield  in 

331.     2  C.  &  P.  137.  Scott  c.  Thompson,  1    Bos.  &  Pull. 

(t)  Seethe  case  of  Elton  v.  Brog-  N.  R.  186.,  and  Park  on  Ins.    194. 

den,  as  reported  in  2  Str.  12G4.,  and  8th  ed. 

commented  upon  by  Lord  Mansfield  (J)  Pipon  v.  Cole,  1  Camp.  434. 
in  Vallcjo  v,  Wheeler,  Covp.  154. ; 
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Loss  by  bar- 
ratry. 

Loss  well  al- 
leged to  be  by 
b«arratry  of  tlie 
mariners, 
though  also 
caused  by 
prisoners  of 
war  on  board 
the  ship. 
Toulmin  v. 
Anderson,  1 
Taunt  227. 


Thus,  where  four  of  the  mariners  conspired  with  some 
prisoners  of  war  on  board,  and  having  overpowered  the 
master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
she  was  captured ;  as  it  appeared  that  the  owners  and  master 
had  not  been  guilty  of  any  gross  negligence  in  failing  pro- 
perly to  secure  the  prisoners  on  board ;  this  was  held  to  be  a 
loss  by  the  barratry  of  the  mariners,  (j)  And  the  judgment 
was  the  same  in  a  case  where  only  one  of  the  crew,  con- 
spiring with  some  prisoners  of  war  on  board,  forced  the 
captain  and  the  rest  of  the  crew  ashore  and  ran  away  with 
the  ship.  (A) 

The  rule,  in  fact,  is,  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  underwriters 
arc  liable  "  as  for  barratry  by  the  mariners." 


Art.  2.  Bt/  and  against  whom  Barratry  may  he  committed  — 
of  General  Owners  and  Charterers^  or  Oicners  pro  hac  vice. 


either  by  the 
general  owners 
or  the  owners 
for  the  voyage. 


No  act  can  be         §  310.  Having  thus  seen  what  acts  have  been  settled  by 
is^auThoriled*^  *    ^^  coursc  of  English  jurisprudence  to  amount  to  barratry  on 

the  part  of  the  master  and  mariners,  we  will  proceed  to  con- 
sider by  and  against  whom  barratry  may  be  committcd- 

As  we  have  already  seen,  it  is  part  of  the  very  definition 
of  barratry,  that  it  is  an  act  done  by  the  masters  and  mariners 
in  fraud  of  their  duty  to  their  owners  ;  i.  e,  either  the  parties 
who  are  general  owners  of  the  ship,  or  the  freighters,  who, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage. 

Hence,  from  the  very  terms  of  the  definition,  it  is  plain 
that  no  act  can  be  barratrous  which  is  sanctioned  or  autho- 
rised by  those  who  are  either  the  absolute  owners  of  the  shij), 
or  her  owners  for  the  voyage.  "  For,"  as  Lord  Mansfield 
says,  "  nothing  is  so  clear  as  that  no  man  can  complain  of 


0')  Toulmin  v,  Anderson,  1  Taunt.         (k)  Hucks  c.  Thornton,  Holt's  N. 
227.      Toulmin    »,    Inglis,    1   Camp.     P.  40. 
420. 
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an  act  to  whict  he  himself  is  a  party."  (Z)     And  in  another  Loss  by  bar- 
place  he  says,  "  Barratry  is  something  contrary  to  the  duty  "*  ^' 

of  the  master  and  mariners — in  the  relation  in  which  they 
stand  to  the  owners  of  the  ship.  An  owner  cannot  commit  bar^ 
ratry  :  he  may  make  himself  liable  by  his  fraudulent  conduct 
to  the  owner  of  the  goods,  but  not  as  for  barratry ;  and, 
besides,  barratry  cannot  be  committed  against  the  owner 
with  his  consent^  (w) 

Upon  these  principles  it  has  been  decided  in  the  two  fol- 
lowing cases,  that  the  owner  of  the  goods  cannot  recover  as 
for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stanuna,  the  pUdntiff,  shipped  goods  on  board  a  vessel,  Hence,  the 
which,  by  the  bill  of  lading,  was  to  sail  with  them  straight  goods  cannot 
from  Falmouth  to  Marseilles,  and  he  also  insured  them  for  a^i^M^b^bar- 
the  direct  voyage ;  leamino:  afterwards  that  the  ship  was  to  ^^^y^  *»"  aspect 

^^  \       -i  -1.11/.  ..  of  anyact  sane- 

touch  at  Genoa,  Leghorn,  and  Naples  before  puttmg  into  tionedbythe 

Marseilles,  he  protested  against  it ;  nevertheless,  the  ship,  by  g^pf '  °  *  *® 

the  owner*s  directions,  did  put  into  these  ports  first,  and  was  stamma  v. 

.  ,  ^  ,  Brown,  2  Str. 

blown  up  by  a  Spanish  ship  on  her  way  back  to  Marseilles ;  1173. 
the  plaintiff  claimed  to  recover  for  this  as  a  ^^  loss  by  bar^ 
Totry;^,  but  it  was  held  that  he  could  not  do  so,  as  the  master 
in  what  he  had  done  had  acted  consistently  with  his  duty  to 
Ma  owners,  and  with  their  privity,  (w) 

The  master  of  a  French  ship,  at  the  instigation  and  by  the  Nutt  v.  Bour- 

,.     .         __.  i.i-i         tin      111     °'®"» ^  ^'  ^^*-'P' 

Section  of  ms  owner,  who  sailed  on  board,  fraudulently  323. 

signed  false  bills  of  lading,  by  which  he  made  goods,  that 

nad  been  originally  consigned  to  another  firm,  deliverable  to 

the  house  of  which  his  owner  was  a  partner,  and  the  goods 

^der  these  false  bills  of  lading  were  delivered  to  his  owner's 

finn,  and  never  paid  for ;  the  shipper  of  the  goods  sought  to 

'^ver  their  value  under  a  count  alleging  a  loss  by  barratry, 

^^t  Lord  Mansfield,  on  the  principles  above  laid  down,  held 

^t  he  clearly  could  not  do  so,  saying,  "  that  to  prevent  this 


(0  Cowp.  155.  (n)  Starama  v.  Brown,  2  Str.  1178. 

(*)  Per  Ixird  Manxiicld  in  Nutt  v.  Sec  the  remarks  of  Lord  Elleiiborougli, 

^rdieu,  1  T.  Rep.  323.  8  East,  135,  13G. 

3  n 


632  LOSSES  BY  THE  PEBILB  INSURED  AGAINST. 

Loss  by  bar-      would  be  entirely  repugnant  to  every  definition  which  had 

ever  been  laid  down  in  an  English  court  of  justice.   (») 

Owners  of  ship  Upon  the  same  principle  Lord  EUenborough  held,  that  the 
tered  her  for  owucr  of  a  ship,  who  had  chartered  her  for  the  voyage,  could 
caniKrtrwovcr  ^^^  recovcr under  a  count  for  barratry  for  a  loss  occasioned 
Mfor  a  loss  by  jjy  ^j^  UJegal  act  of  the  charterer's  agent,  whidi,  per  se,  would 
respect  of  acts  havc  amounted  to  barratry.  Habhs^  the  general  owner  of  a 
chartererV*^  ship,  chartered  her  for  the  voyage  to  Woodman^  who  cove^ 
Hobt^  r  Han.  ^^^*®^  ^  W7  Hobbs  3600/.  in  case  of  loss ;  Woodman  ad- 
nara,  3  Campb.  drcsscd  the  ship  to  KeTidal,  whose  orders  he  desired  the 

captain  implicitly  to  obey :  the  captdin,  in  ccxnpliaoce  with 
this  direction,  took  in  smuggled  goods  sent  on  board  by 
Kendaly  for  which  the  ship  was  seized  and  condenmed. 

Lord  EUenborough  held,  that  Hclbbs  could  not  recover  as 

for  a  loss    by  barratry,  the  loss   being    by  construction 

imputable  to  himself,  {o) 

Principle  of  "  If  I  givo  the  dominion  of  my  ship  to  a  charterer,"  said 

is  case.  j^.^  lordship,  **  his  acts  are  my  acts :  and  in  this  case  Kendal^ 

whose  orders  the  master  implicitly  obeyed,  according  to  his 

instructions,  was,  in  point  of  law,  the  agent  of  the  pl^ntiff. 

Therefore  the  loss  arose  from  foUowing  his  own  orders,  and 

there  is  no  pretence  for  imputing  it  to  barratry.''  (p)  •         ' 

Barratry  can-         Upon  the  same  principle  it  is  clear  that  barratry  cannot  be 

raittedby"a"       Committed  by  a  master  who  is  owner  or  part  owner  of  the 

master  who  is      y^sel, 
proved  to  be  * 

owner  or  part  If,  howcvcr,  there  be  any  question  whether  he  is  owner  or 
ship.  not,  it  lies  upon  the  underwriters  to  show  that  he  is  so :  it  is 

?^«^"«o®'^'  sufficient  for  the  assured  to  have  made  out  an  act  primA 

4 1.  Rep.  S3.  ^  ■* 

facie  barratrous ;  and  if  the  imderwriter  insists  on  it  as  a 


(n)  Nutt  V,  Bourdieu»  1   T.  Rep.  the  owner  may  recover  for  an  act  of 

323.  barratry  committed  by  the  master  with 

(o)  Hobbs  V.  Hannam,  3  Camp.  93.  the  privity  of  the  freighter ;  but  the 

But  sec  Boutflower  v.  Wilmer,  Selw.  distinction  between  these  two  cases, 

N.  Pr.  976.  9th  ed.  supposing  both  caA  be  supported,  must 

(/>)  Hobbs  r.  Ilannam,  3  Camp.  94.  depend  on  the  terms  of  the  respective 

In  Selw.  N.  Pr.  976.  9th  ed.  MS.,  a  chnrter-iparties,  which  arc  not  given  in 

ca5»e  of  Boutflower  ©.  Wilmer  b  cited,  cither, 
in  which  the  point  decided  was,  that 


I 
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cl^enoe  that  the  master  was  also  owner  or  general  freighter^  ^^'<*«  by  Ur* 
i-fc  is  incnmbent  on  him  to  prove  that  he  was  so.  {q) 


Where  the  captain  was  general  owner  of  the  ship  which  he  |*^*°  **• 
Imcul  bottomried  and  mortgaged,  but  of  which  he  still  had  the  Postiethwaite't 
caTitroul  and  naviffatianf  Lord  Hardwicke  held  that  he  could 
smot  commit  barratry,  so  as  to  give  the  assured  on  goods  a 
ol^um  against  his  underwriters  as  for  a  loss  by  barratry,  (r) 

So,  where  the  master  had  given  his  promissory  note  for  Master  having 
trhe  amount  of  the  purchase  money  of  a  vessel,  which  was  Jrcst  in  Ahip, 
iodoreed  by  another  peraon,  to  whom  the  bill  of  sale  was  {^;|;j*y ''""^' 
ixitde  out,  and  in  whose  name  the  ship  was  registered,  as  a  United  states. 
collateral  security,  it  was  held  in  the  United  States  that  the 
ixifister,  under  these  circumstances,  having  an  equitable  interest 
in  the  ship,  could  not  commit  barratry,  (s) 

The  tact  that  the  captain  is  also  supercargo,  or  consignee  But  barratry 
o£  the  goods,  will  not  prevent  the  owner  of  the  ship  from  mitted  by* cap- 
recovering  for  loss  occasioned  for  his  barratrous  acts,  done  in  ^*"»  though 

^^  ^  '  supercargo  or 

iTwid  of  his  duty  as  master  [t) ;  nor  will  the  oicner  of  the  consignee  of 
goods  be  prevented,  on  the  same  ground,  from  recovering       ^ 
for  Buch  acts ;  for  they  are  not  committed  by  the  captain  in 
his  character  of  consignee,  or  supercaigo,  but  in  his  cha- 
^^ftcter  of  master  of  the  vessel;  a  character  which  he  cannot 
l^y  aside  until  the  entire  completion  of  the  risk,  {u) 

§311.  Barratry,  as  we  have  seen,  is  an  act  prejudicial  When  are  char- 

^her  to  the  general  owners  of  the  ship,  or  to  the  charterers,  considered 

^hen,  under  the  terms  of  the  charter-party,  lie  latter  acquire  J*ation"to"b!i^- 

•'"A  an  interest  in,  or  controul  over,  the  ship  as  to  make  "try? 
uiem  owners,  in  relation  to  the  master  and   mariners,  for 
*«  voyage. 

The  question  when  charterers  can  be  considered  owners  in  Tiiis  depends 

on  the  con- 
struction of  the 
W  Ban  r.  Hunter,  4  T.  Rep.  SS.       torn.  i.  p.  S70.  ed.  1827;  and  see  the   charter-party. 
(0  I^win  0.  Suasso,  Postlethwaite's     American  cases,  f  Kcndrick  9.  Dela- 
^•^^  »rt.  Assurance,  p.  147.  field,  2  Caines,  67.     f  Cook  ».  Com- 

W  t  Barry  V.  Louiaiaiui  Ins.  Compn     mercial  Ins.  Comp.,  11  Johnson's  Rep. 
J*  ^Ttiu's  N.  S.  630.,  cited  1  Phillips,     40.,  cited  I  Phillips  on  Ins.  614,  615. 

See  also   Boulay-Paty,  torn.  iv.  p.  76. 
(0  Etrle  r.  Rowcroft,  8  East,  126.      ed.  1825. 
^*)  ^DBerigoo,    chap.  xL    sect.   .'t. 
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Loss  by  bar-      relation  to  barratry,  depends  mainly  upon  the  true  construe- 

^^^^' tion  and  effect  of  the  whole  of  the  charter-party,  and  cannot 

be  determined  by  any  general  rules. 
Threefold  di-         Charter-parties,  as  far  as  relates  to  the  dominion  they 
charter-parties,   coufcr  ovcr  the  ship  upon  the  charterer,  are  of  three  kinds : 
dommiot'they        ^*  ^^^^^^  ^^^  Contract  is  locatio  operis  vehendarum  mercium 
confer  on  the     — a  mere  Covenant  to  carry  the  charterer's  goods  in  the 

owner's  ship  either  at  a  gross  sum,  or  so  much  per  ton,  &c. : 
or,  2.  It  18  locatio  navis  et  operarum  magistri  —  a  letting  of 
the  ship  in  a  state  Jit  for  the  purposes  of  mercantile  adventure , 
i.  e.y  with  the  master  and  mariners  on  board,  as  well  as  all 
other  means  necessary  for  her  navigation :  or,  3.  (which  is  a 
much  less  frequent  case)  It  is  locatio  navis  —  an  absolute 
demise  of  the  ship  herself  with  her  furniture  and  apparel, 
leaving-  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now  in  the  first  and  last  of  these  cases,  the  question  of 
the  charterer's  ownership,  in  relation  to  the  master  and 
mariners,  presents  no  difficulty. 

In  the  first  case  it  is  quite  clear  that  he  has  no  such 
ownership,  the  entire  possession  of  the  vessel,  and  the  man-, 
agement  and  controul  of  the  captain  and  crew,  resting 
entirely  with  the  general  owner. 

In  the  last  case  it  is  equally  clear  that  the  charterer  is 
vested  with  the  absolute  dominion  of  the  ship  for  the  voyage, 
and  stands  in  relation  of  owner  to  the  captain  and  crew, 
whom  he  appoints,  and  who  act  under  his  controul. 

It  is  in  the  second  case  that  the  difficulty  has  mainly 
arisen :  with  regard  to  this  class  of  charter-parties  it  may  be 
laid  down,  that  wherever,  from  the  whole  tenor  of  the  instru- 
ment, without  paying  any  undue  regard  to  particular  ex- 
pressions, such  as  "  demise  and  let,"  &c.,  it  may  fairly  be 
ting  of  the  ship  collected  to  have  been  the  intention  of  the  parties  that  the 

for  the  voyage,  * 

with  the  ser-  charterer  should  have  the  substantial  controul  and  exclusive 

master  and  usc  of  the  ship  for  the  voyagc,  —  this  will  constitute  him 

crew.  owner  pro  hac  vice  (at  all  events,  in  relation  to  barratry), 

terer  shall  be  although  tlic  mastcr  and  crew  may  be  appointed  and  paid  by 

o^\vncr  mo  hac  ^^^  general  owner.    The  possession  or  controul  thus  exercised 


The  di6Scult]r 
arises  in  that 
class  of  cases 
where  the 
charter-party  is 
locatio  navia  et 
operarum  ma« 
gistri, — a  let* 
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by  the  general  owners  over  the  master  and  maiiners^  such  as  Loss  by  bar- 
it    is,   being,  in  the  words  of  Lord  Ellenborough,  "  not  !L!l! 


retained  by  them,  in  order  to  restrain  or  interfere  with  the  'f*^*'  ""^*^'  . 

''  ^  ^  cliarter-parties 

full  and  free  use  of  the  ship  which  they  have  let  to  hire  for  a  of  this  dcscrip. 
term,  but  as  subsidiary  and  subservient  to  such  use."  (r)  ***'°* 

In  fact,  in  such  cases  it  is  not  only  the  ship  that  is  hired, 
but,  along  with  it,  the  services  of  a  certain  number  of  persons 
paid  by  the  general  owners,  such  services  being  necessary  to 
the  use  and  navigation  of  the  ship  for  the  voyage :  as  Lord 
EUenborough  puts  it  in  the  same  case:  '4t  is  the  same 
thing  as  the  hire  of  a  waggon  and  team  for  a  certain  time : 
the  proprietor  of  the  waggon  stipulating  that  the  waggon 
should  be  driven,  and  the  horses  taken  care  of,  by  his  own 
waggoner,  and  both  fed  by  himself."  (tr) 

The  test,  in  short,  is  this :  was  the  charterer,  upon  the  R»ie  derivable 
true  construction  of  the  charter-party,  and  under  the  whole 
circumstances  of  the  case,  invested,  for  the  time  being,  and 
for  the  purposes  of  the  voyage,  with  the  effectual  and  sub- 
stantial  cantroul  over  the  ship,  master,  and  mariners,  notwith- 
standing the  latter  were  in  the  pay  and  general  service  of 
the  general  owner. 

Most  of  the  cases  in  which  the  point  has  arisen  have  turned  In  most  cases 
Erectly  on  the  construction  of  charter-parties,  and  the  ques-  has  been  aMo 
tion  has  been  whether  the  charterer  has  been  so  far  constituted  !?•  charterer's 

hahility  to 

thereby  owner  for  the  voyage,  as  either  to  create  in  him  a  third  parties,  or 

liability  to  third  parties  in  respect  of  repairs,  necessary  ex-  owner's  lien  for 

penditures,  or  breaches  of  duty  (x) ;  or  to  take  away  from  the  ^'^^^^^ 

general  owner  his  right  of  lien  for  freight  (y) 


(9)  Per  Lord  Ellenborough  in  The  Hogg,  10  Bingh.  345,  ;  and  sec  the 

Trinity  House  «.  Clark,  4  Maule  &  remarks  of  Mr.  Seijt.  Shee,  Abbott  on 

Scl.  288.  Shipping,  45,  46.  6th  ed. 

(ir)  n>id.  (y)  As  to  this  point,  see  Hutton  t;. 

(«)  See  as  to  these  points.  Parish  v,  Bragg,  7  Taunt  14.     Tate  v.  Meek,  8 

Cnvfurd,   Abbott  on   Shipping,  32.  Taunt.  280.     Yates  v.  Railston,  ibid. 

^  ed.    James  v.  Jones,  ibid«    3  Esp.  293.     Yates    v.    Alcynell,    ibid.  302. 

^>    Mackenzie  v.   Rowe,  2   Camp.  Savillc  v.  Campion,  2  B.  &  Aid.  503. 

^S.  Trinity  House  v.  Clark,  4  Maule  Christie  v.  Lewis,  2  Brod.  &  Bingh. 

A  Sd.  288.     Newberry  ».   Colvin,  7  410.     Faith  ».  East  India  Comp.,  4 

^ingfa.  190.     S.  C.  in  the  House  of  B.  &  Aid.  630.     Campion  o.  Colvin, 

I'Ofdi,  1  CUrk  &  Fin.  283.     Dean  r.  3  6ingh«   N.  C.  17.     See  these  cases 
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Loss  by  bar- 
ratry. 


nivance  of  the  general  owner^  wos^  as  against  them,  bar- 
ratry, (b) 

This  case,  therefore,  decides  that  whenever  charterers  are 
so  circumstanced  at  the  time  of  loss,  as  to  have  a  right 
to  the  complete  control  and  management  of  the  ship,  thej 
are  owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases 
on  this  subject  appears  to  be  somewhat  different  from  our 
own,  and  the  charterer  there  seems  not  to  be  considered 
owner  for  the  purposes  of  barratry,  except  in  those  com- 
paratively rare  cases  where  the  ship  is  absolutely  demised^ 
and  the  master  and  mariners  are  hired,  paid,  and  victualled 
by  him  (c) 


Though  bar- 
ratry be  not 
the  proximate 
cause  of  loss, 
but  only  its 
remote  occa- 
sion, the  loss  is 
recoverable 
under  a  count 
for  barratry. 


Art.  3.   TFhat  is  Proof  of  an  Allegation  of  Loss  by  Barratry m 

§  312.  Loss  by  barratry  seems  to  form  an  exception  to 
the  general  rule  of  causa  proxima  non  remota  spectatur  :  it  is 
not  necessary  (in  fact,  it  hardly  ever  is  the  case)  that  the 
barratrous  act  should  be  the  proximate  cause  of  the  loss ;  if 
there  have  been  barratrous  conduct  on  the  part  of  the  master 
and  mariners,  and  a  loss  subsequently  happens  as  a  remote, 
though  not  as  a  direct,  consequence  of  the  act  of  barratry,  or 
if  the  barratrous  act  have  only  been  a  co-operative  cause  of 
loss,  in  conjunction  with  some  other  peril,  this  is  still  enough 
to  entitle  the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  AVheeler,  that,  even  though  the  sub- 
sequent loss  be  not  in  any  degree  referable  to  the  act  of 
barratry,  still  the  loss  may  be  recovered  as  a  loss  by  bar- 
ratry {d) :  but  it  must  be  remembered  that  the  case  was  one 

(6)   Soares  r.   Thornton,  7  Taunt.        (rf)  Whether  the  loss  happened  in 

627.     S.  C.  1  Moore,  S73.  the  act  of  barratry,  that  is,  dmring  the 

(c)  See  the  American  decisions  col-  fraudulent  voyage,  or  after,  it  is  imma- 

lected  and  commented  upon  by  Mr.  terial.     Cowp.  155. 
Phillips  on  Ins.,  vol.  i.  pp.  630—623. 
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of  barratrous  deviation  ;  and,  besides,  as  his  lordship  himself  Loss  by  bar. 

Tfltrv 

adds,  '^  there  was  a  great  deal  of  reason  to  say  that  the 


loss  sustained  was  in  consequence  of  the  fraudulent  devia- 
tion." (^) 

The  true  position  seems  to  be,  that  the  loss  ought  to  be 

referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  necessarily  m  the  way 
of  immediate  and  direct  effect. 

Where,  however,  other  perils  have  proximately  caused  the  whcro  the  lo^s 
loss,  it  may  be  recovered  under  a  count  alleging  it  to  be  by  i*^tdy*caused 
those  perils,  though  barratry  may  have  been  a  co-operative  ^y  t*»e  perils  of 

or  conducing  cause.  remotely  by 

Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds  and  ^';:^^;',er^ 
waves,  owing  to  drifting  on  the  rocks,  in  consequence  of  the  eit^e'f  ■*  *  ^o** 

,  /»!•.  .1  iii--i^y  XhQ9e  penis, 

barratrous  act  of  the  captain  m  cutting  her  cable,  this  might  or  by  barratry. 
be  recovered  either  as  a  loss  by  perils  of  the  seas  or  a  loss  by  p^^^™"  ^' 
barratry.  (/)  «  Campb.  149. 

.  So,  where  a  ship  was  captured  by  the  enemy,  through  a  So  where 
barratrous  agreement  between  her  capt^  and  the  captain  of  caused  b^MP- 
the  enemy.  Lord  Ellenborough   held,  that  this  might  be  ^"'^ 
recovered  either  as  a  loss  by  capture^  or  a  loss  by  barratry,  (y)  Thompson, 
Where  goods  were  seized  in  consequence  of  the  captain's  1    mp  •   -  • 

1  i/»iiT»  TIT  •  ^'  condemna- 

barratrous  breach  of  blockade,  it  was  held  that  the  foreign  tion  as  enemy's 
sentence  by  which  they  were  condemned  as  enemy's  pro-  GoW^chmidtr. 
perty,  could  not  prevent  the  plaintiff  from  recovering  as  for  Whitmore, 
a  loss  ^^by  barratry;     for  even  if  the  sentence  were  con- 
clusive of  the  fact  of  enemy's  property,  still  it  teas  by  the 
barratrous  act  of  tfie  captain  that  the  goods  had  assumed  that 
c/iaracter,  (A) 

But  a  foreign  sentence,  stating  the  ship  to  have  been  seized  But  a  sentence 
for  breach  of  blockade,  is  not  conclusive  evidence  of  barratry ;  tion  for  breach 
for  the  breach  of  blockade  might  have  been  committed  by  n^^proof  onJL 
the  captain  in  ignorance,  and  without  intention,  in  which  by  barratry. 
case  it  would  be  no  barratry,  (i)  nnm,  e  Taunt. 

575. 

(e)  Cowp.  155.  (A)  Goldschmidt    r.    Whitmore/  3 

(/)  Heyman   v.   Parish,   2   Camp.  Taunt.  508. 

149.  (t)  Evcrth   v.   Hannam,    6  Taunt. 

(^)  Arcangelo  9.  Thompson,  2  Camp.  375.    2  Marshall,  72. 
620. 
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Loss  by  bar- 
ratry. 


If  the  loss  be 
merely  barra- 
trous, it  must 
be  alleged  to 
have  been  by 
barratry. 


The  doubt  expressed  in  this  case,  whether  the  assured 
could  recover  in  respect  of  a  seizure  occasioned  by  a  barra- 
trous breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  affirmative  by  the  cases  of  Heyman  v. 
Parish,  and  Arcangelo  v.  Thompson. 

If,  indeed,  the.  loss  be  merely  barratrous,  the  case  would  be 
different ;  thus,  the  assured  could  not  recover  for  loss  caused 
by  a  fraudulent  sale,  or  by  running  away  with  the  ship, 
except  under  a  count  for  barratry.  (I) 


Art.  4.  Foreign  Law  as  to  Barratry. 


Barratry  in 
nuwt  of  the 
foreign  policies 
has  the  same 
sense  as  in  our 
own. 


Barratry  is  a 
risk  expressly 
excepted  in 
some  foreign 
policies,  and 
omitted  in 
others. 


§  313.  Barratry,  as  the  word  is  employed  by  the  Italian 
jurists,  and,  generally  speaking,  in  all  the  continental  ordinances 
and  policies,  except  the  Frenchy  means,  as  it  does  in  our  law, 
the  wilful  and  criminal  misconduct  of  the  master  and  mariners, 
and  not  their  mere  fault  or  negligence.  Non  omnis  navarchi 
culpa  est  barrataria,  sed  solum  tunc  ea  dicitur,  quando  com" 
mittitur  cum  prmexistente  ejus  machinatione,  et  dolo  preordinato 
ad  casum(m)  Taken  in  this  sense,  it  is  a  risk  which  is 
not  insured  against  by  the  common  forms  of  several  of  the 
foreign  policies.  Although  it  may,  of  course,  be  made  the 
subject  of  insurance  by  express  stipulation,  (w)  Barratry  of 
the  master  and  mariners  is  expressly  excepted  in  the  policies 
of  Spain,  Portugal,  and  Alexandria,  (o)  It  is  not  insured 
against,  without  express  written  stipulations,  in  those  of 
Genoa,  Leghorn,  and  Naples,  nor,  in  fact,  in  any  port  in  the 
whole  range  of  the  Mediterranean  coast  except  Marseilles, 
and  then  only  in  insurances  on  French  ships,  (p)  On  the 
other  hand,  in  the  policies  of  the  Dutch,  German,  Danish, 


(Z)  Per  Lord  Ellenborough  in  Hey- 
man V.  Parish,  2  Camp.  151.  See  also 
as  to  this  point  Walker  v.  Maitland,  5 
B.  &  Aid.  171.  Blyth  r.  Shepherd,  9 
Mees.  &  Wels.  763. 

(m)  Casarcgis,  disc.  i.  No.  77.,  cited 
by,Emcrigon,  cliap.  xii.  sect  12.  vol.i. 
p.  365. 


(n)  Sec  the  Genoa  Commercial  Code* 
2  Magens,  67.  No.  154. 

(o)  See  Vaucher's  Guide,  Alexandria 
Policy,  p.  1.  Cadiz  VolicVfP,  50.  Lisbon 
Policy,  p.  84. 

(/?)  See  Vaucher,  Comparative  Table 
of  Risks  insured  against,  No.  1.,  and 
Introduction,  p.  xi. 
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Swedish,  and  Baltic  ports,  it  is  generally  insured  against,  Lo«  by  bar- 
with   some  slight  variations:   thus,  the  Amsterdam  policy 


insures  against  "  the  fault  of  the  master  and  mariners,  the  fHf^^f."'  «„„ 

^o  '  sS'^iD,  It  IS  enu- 

drcumstance  occurring  without  the  co-operation  or  knowledge  merated 

_  amongst  the 

of  the  assured.  ( j)  ordinary  perils. 

By  the  53d  article  of  the  Insurance  Code  of  B>otterdam,  Prohibition  in 

«  .    •      1    ^  .  •  .  «  some  countries 

shipowners  are  prohibited  from  insuring  i^ainst  the  barratry  of  insurance  by 
of  masters  appointed  by  themselves;  but  they  may  insure  ILla^^- 
against  their  neglect,  and  against  the  barratry  of  the  sailors,  "^^'^.^^TJf*" 
and  of  such  master  as  may  succeed  to  the  command  abroad,  Menwe/oet. 
without  their  knowledge,  upon  the  death  or  absence  of  the 
master  originally  appointed,  (r)     The  same  prohibition,  as 
fSEur  as  relates  to  the  insurance  against  barratry  by  the  ship- 
owner, is  to  be  found  in  the  Boston  (United  States)  policies, 
where  the  common  printed  form  contains  the  enumerated 
risks ;  '*  barratry  of  the  master  (unless  the  assured  he  owner  of 
the  vessel)  and  of  the  mariners."  (s)     With  this  exception  the 
policies  of  the  United  States,  like  our  own,  insure  generally 
agiunst  the  "  barratry  of  master  and  mariners." 

In  France  the  Code  de  Commerce  declares,  by  its  353d  Law  in  France 
article,  that  "  the  insurer  is  not  chargeable  for  the  malversa-  code  dc  Com-* 
tions  and  faults  of  the  captain  and  crew,  known  under  the  ™*"^  "'^  ^^^• 
tenn  barratry  of  the  master,  unless  there  be  a  stipulation  to 
the  contrary.'' 

It  appears  that  the  commissioners  who  digested  the  code, 
had  intended  to  confine  the  word  barratry  to  the  sense  of 
wilful  and  criminal  misconduct  {^^ prevarication^^) ;  but,  on  the 
strong  representations  of  the  Royal  Court  of  Rennes,  as  to  the 
inconvenience  that  would  arise  from  thus  restricting  the  sense 
of  the  word  within  limits  so  much  narrower  than  long  usage 


{q)    Amsterdam   Policyf    Vaucher,  of  a  captain  appointed  by  the  assured 

pu  7.  (ship-owner) :  but  Boulay-Paty,  who 

(r)  Rotterdam  Ordnance,  Magcns,  examines  the  whole  question,  shows 

vol.  iL  p.  89.  No.  251.  that  this  .is  a  grave  error.     Emerigon, 

(«)  Boston  Policy,  Vaucher,  p.  44.  chap.  xiL  sect.  3.  vol.  i.  p.  367.  et  seq. 

Emcrigoo  laid  it  down  as  a  rule  of  Comment.of  BouIay-Paty,ibid.  p.  371. 

the  law  maritime,  that  the  underwriters  and  see  his  Cours  de  Droit  Com.  Mar., 

00  ships  could  not  be  liable  for  barratry  torn.  iv.  p.  74.  et  ieq. 
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law. 


Loss  by  i)ar-       had  assigncd  to  it,  they  altered  their  intention,  and,  under 

.      the  word  "/awto,"  gave  it  its  old  extent,  (t) 

Present  mean-        Boulay-Pat  J  and  Pardessus,  accordingly  inform  us  that 
lry-t"F"nrh   the  word  barratry  in  French  law  has  the  same  meaning 

since,  as  it  had  before^  the  code,  and  embraces  every  fault  of 
the  master  or  mariners,  by  which  a  loss  is  occasioned,  whether 
arising  from  fraud,  negligence,  unskilfulness,  or  mere  im- 
prudence, (m) 

Those  who  wish  to  see  to  what  extent  barratry  in  this 
sense  is  insured  against  in  French  policies,  cannot  do  better 
than  refer  to  the  very  useful  guide  of  Mr.  Vaucher  on  Marine 
Insurances. 


Of  losses  with- 
in the  general 
clause,  ''all 
other  losses  or 
misfortunes, 
&c. 


*t 


General  and 
sweeping 
clause,  as  to 
"  all  other 
perils,  losses 
or  misfortunes," 
covers  other 
cases  of  sea 
damage  of  like 
kind,  with 
those  specially 
enumerated. 

CuUen  r.  But- 
ler, 5  M.  &  Sel. 
461. 


Butler  V.  Wild- 
man,  3  B.  &  ^ 
Aid.  398. 


Sect.  VII.   Of  Losses  within  the  General  Clause^  "all  other 

Losses  or  Misfortunes,  8fcJ^ 

§  314.  At  the  end  of  the  enumeration  by  name  of  the 
different  losses  against  which  the  underwriter  undertake^  to 
protect  the  assured,  are  added  the  words  "  and  of  all  other 
perils,  losses,  or  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods,  merchandize,  and 
ship,  ^c,  or  any  part  thereof^ 

This  general  and  sweeping  clause,  it  is  now  decided,  covers 
other  cases  of  marine  damage,  of  the  like  kind  with  those 
specially  enumerated  and  occasioned  by  similar  causes. 

Thus,  Lord  Ellenborough  held  in  the  first  case  in  which 
the  effect  of  this  clause  came  before  the  courts  for  judicial 
determination,  that,  where  one  British  ship  had  fired  upon 
and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 
not  a  loss  by  perils  of  fhe  seas,  yet  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  count  in  the 
declaration,  specially  stating  the  cause  of  loss  as  it  really 
occurred,  (r) 

So,  where  dollars  were  thrown  overboard  by  the  master  at 


(^)  Boulay-Paty,  torn.  iv.  p.  62. 

(m)  Boulay-Paty,  tom.  iv.  p.  62. 
Pardessus,  Cours  de  Droit  Com., 
torn.  iiL  No.  772. 


(r)  Cullcn  V,   Butler,   5  Maule  & 
Sd.  461. 
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the  moment  of  being  captured,  to  prevent  them  fulHng  into  Of  losse^wUii- 
the  hands  of  the  enemy;  the  court  held,  that,  though  this  was  i"ause,^^alY** 
not  a /Ten*/  oftlu  seas,  and  probably  not,  strictly  speaking,  a  o'l^^^  losses  or 
loss  by  jettisofiy  yet  it  clearly  fell  within  the  scope  of  the  &c" 
general  clause,  and  was  recoverable  under  a  count  specially 
alleging  the  true  circumstances  of  the  loss,  (tr) 

So,  where  a  ship,  after  discharging  her  cargo  in  her  port  of  Phillips  r. 
delivery,  was  put  into  a  graving  dock  to  repair,  and  there  ^i^.  i6i. 
blown  over  by  the  wind  and  injured,  as  the  ship  at  the  time 
of  the  accident  was  not  water  borney  nor  in  the  ordinary  course 
of  her  voyage;  this  was  held  not  to  be  a  loss  by  perils  of  the 
seasj  but  one  that  clearly  fell  within  the  general  clause,  and 
was,  therefore,  recoverable  under  a  special  count,  (x) 

So,  where  a  ship  was  bilged  and  rendered  incapable  of  Devaux  r. 
pursuing  her  voyage  by  the  accidental  giving  way  of  her  5  Bingii.  N.  c. 
tackle  and  supports,  in  the  act  of  being  moved  out  of  a  dock  ^^^' 
into  which  she  had  been  put  for  repairs,  out  of  the  ordinary 
course  of  her  voyage ;  the  loss  thus  occasioned  was  held  to 
be  included  in  the  general  clause,  and  to  be  recoverable  under 
a  special  count,  (y) 

On  the  same  principle,  where  an  insurance  was  effected  on 
goods  "  at  and  from  London  by  land  carriage  to  Harwich, 
and  thence  by  packet  to  Gottenburgh : "  it  was  held,  that  the 
loss  of  these  goods  in  the  course  of  their  land  carriage  from 
London  to  Harwich,  was  recoverable,  under  a  special  count, 
in  a  policy  in  the  common  printed  form,  (z) 

We  will  consider  hereafter,  in  treating  of  the  declaration, 
the  expediency  of  adopting  the  special,  or  adhering  to  the 
general,  count  since  the  new  rules,  (a) 

(v)  Butlerr.WildmaD,  SB.  &}Ald.  (y)  Devaux  v,  J'aason,  5  Bingh. 
398.  N.  C.  519. 

(x)  Phillips  V.  Barber,  5  B.  &  Aid.  (z)  Boehm  v.  Combe,  2  Maule  & 
101.  Sel.  172. 

(a)  Po$U  Part  IV. 
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Sect.  VIII.  Losses  not  enumerated^  but  recoverable  as  the  legal 
or  necessary  Consequences  of  the  Perils  insured  against ;  as 
Salvage  —  JExpense  of  necessary  Repairs,  and  other  Dis- 
bursements. 

Losses  notenu-       The  assured,  as  a  general  principle,  may  recover  fix)m  the 

merated,  but  j  •.        •  j.       r  ^  j*  j«x 

recoverable  as  Underwriter  m  respect  ox  any  extraordinary  expenditures 
the  legal  or        which  he  has  been  necessitated  to  incur  in  consequence  of  any 

necessary  con-  *  ^ 

sequences  of  of  the  perils  iusuTcd  agaiust ;  and  also  in  respect  of  ali 
sured  agiunst;  chargcs  or  Contributions  which,  either  by  the  law  of  the  land, 
expens^ofne-    ^^  *^^  general  law  maritime,  are  attached  as  a  direct  legal 

cessary  repairs,    cOUSequenCC  tO  thesC  perils. 

and  other  dis-  -i."!.  11  1  -i.  t»  t»i 

burseroents.  Thus,  he  IS  uablc  to  the  assured  in  respect  of  sums  which 

the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 
captured  property,  or  in  repairing  damage  done  to  the  ship 
by  the  perils  insured  against,  &c. 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter. 


Art.  1.  Loss  by  Salvage. 

§  314.  fl.  With  the  subject  of  salvage,  except  so  far  merely 
as  it  concerns  the  assured  and  the  imderwriters,  I  do  not 
propose  to  deal ;  the  whole  doctrine  having  been  treated  of 
with  great  fullness  of  learning  and  conciseness  of  style,  in 
Lord  Tenterden's  well  known  Treatise  on  Shipping,  to  which 
branch  of  the  law  maritime  its  consideration  more  properly 
l>elongs.  (a) 

Referring  the  reader  to  that  source  for  all  further  informa- 
tion on  the  subject,  I  will  merely  give  the  definition  of  the 
word,  and  mention  the  very  few  cases  in  which  the  question 

(a)  Abbott  on  Shipping,  pert  iv.  chap.  xi.  6th  cd. 
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has  arisen  as  to  the  liability  of  the  underwriters  to  make  good  Losses  not  enu- 
the  loss  incurred  by  the  assured  in  haying  to  pay  salvage.         recoverable  as 

Salvage,  then,  is  "  the  compensation  that  is  to  be  made  to  necewm  an- 
other persons  (u  e.  persons  not  forming  part  of  the  crew),  sequences  of 
by  whose  assistance,  a  ship  or  its  loading  may  be  saved  from  sured  against; 
impending  peril,  or  recovered  after  actual  loss."  (b)  "pense^f^- 

It  is  payable  either  in  case  of  shipwreck  or  other  marine  c«»*^  repairs, 

•^  and  other  dis- 

casualty,  and  of  recapture,  under  the  circumstances,  and  in  bursements. 
the  proportions  fixed  by  various  statutes  that  have  been  what  salvage 
passed  for  the  regulation  of  this  branch  of  the  law  mari-  ^ 

^  >-  V  When  and  to 

time.  {^C)  ^hon,  payable. 

In  the  language  of  Lord  EUenborough,  "  it  is  a  com- 
pensation to  the  salvors,  not  merely  for  the  restitution  of  the 
property  which  has  been  made  by  them  to  the  prior  owners 
(for  that  is  properly  an  act  of  mere  justice  on  their  part),  but 
for  the  risk  and  hazard  incurred  by  them,  and  for  the  bene- 
ficial service  they  have  rendered  the  former  owners  in  rescuing 
that  property  firom  the  danger  in  which  it  was  involved; 
and  the  persons  to  contribute  to  that  salvage  are  the  persons  Who  are  to 
who  would  have  borne  the  loss  had  there  been  no  such  rescue^  the  payment. 
and  who,  of  course,  reiap  the  benefit  of  that  rescue."  (d) 

The  principles,  in  fact,  are  that  the  property   actually  In  respect  of 
benefited  is  alone  chargeable  with  the  salvage  recovered;  ^n^ributfon to 
and  that  all  property  at  risk  when  the  recapture  or  recovery  ^  ™"^*^- 
was  effected,  for  which  the  salvage  is  paid,  and  but  for  which 
the  property  would  have  been  lost,  must  contribute  to  the 
expenses  of  salvage. 

Hence  it  has  been  decided  that  if  freight  is  in  the  course  Freight  in 
of  bemg  earned  at  the  time  of  the  salvage  service,  and  it  be  ^^  wh^*°^ 
afterwards  actually  earned  in  consequence  of  that  service,  it  ^a^^age  service 
is  liable  to  pay  salvage,  as  well  as  the  ship  and  cargo,  (e) 

Thus,  too,  it  was  determined  that  the  slap  owners,  and  not  ^y  ^iiom  con- 
tribution in 

respect  of  such 
{b)  Abbott  on   Shipping,   part  iv.        (d)  Per  Lord  EUenborough  in  Cox   ^^^}f^^  ^^  ^ 

chap.  xi.  p.  493.  6th  ed.  v.  May,  4  Maule  &  Sel.  152.  ^Cox  v   Ma 

(c)  These  are,  12  Ann.  St.  2.  c.  18.,         (c)  The   Dorothy   Foster,  G    Rob.    4  M.  &  Sel?  1*52. 

26G.  2.  c.  19.,  S3G.3.  c.  66.,  43G.3.  Ad.   Rep.   88.     The   Progress,  Edw. 

c.  66.,  43  G.  3.  c.  160.,  48  G.  3.  c.  130.,  Ad.   Rep.  210.,  cited  in    Abbott  on 

C  G.  4.  c.  49.  Shipping,  509.  6th  ed. 
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Losses  not  enu- 
merated, but 
recoverable  as 
the  legal  or 
necessary  con- 
sequences of 
the  perils  in- 
sured  against ; 
as  salvage  — 
expense  of  ne- 
cessary repairs, 
and  other  dis- 
bursements. 

Principles  on 
which  amount 
of  salvage  is 
regulated. 

Judgment  of 
Sir  John 
Nicholl  in  the 
Salacia. 


Liability  of 
underwriter  for 
salvage :  prin- 
ciple on  which 
it  depends. 


the  charterers,  were  liable  to  pay  the  expenses  of  salvage  to 
re-captora  in  respect  to  freight  pending  at  the  time  of  the 
re-capture,  and  ultimately  earned  in  consequence  thereof; 
the  charterers,  again,  on  the  same  principles,  were  alone  held 
liable  to  defray  the  expense  of  establishing  their  claim  to  the 
cargoy  and  procuring  the  decree  for  its  restitution.  (/) 

The  amount  of  salvage  to  be  awarded  in  particular  cases 
does  not  properly  fall  within  our  consideration  in  this  place ; 
but  the  principles  on  which  it  rests  are  so  comprehensively, 
and  yet  concisely,  stated  by  Sir  John  Nicholl,  that  no  apology 
can  be  required  for  inserting  them  here. 

*^  Salvage,"  says  that  learned  person,  **  is  not  always  a 
mere  compensation  for  work  and  labour;  various  circum- 
stances upon  public  considerations,  the  interests  of  commerce, 
the  benefit  and  security  of  navigation,  the  lives  of  seamen, 
render  it  proper  to  estimate  a  salvage  reward  on  a  more 
enlarged  and  liberal  scale. 

The  ingredients  of  salvage  service  are,  1st.  Enterprize  in 
the  sailors  in  going  out  in  tempestuous  weather  to  assist  a 
vessel  in  distress,  risking  their  own  lives  to  save  their  fellow 
creatures,  and  to  rescue  the  property  of  their  fellow-subjects. 

2nd.  The  degree  of  danger  and  distress  from  which  the 
property  is  rescued ;  whether  it  was  in  imminent  peril,  and 
almost  certainly  lost,  if  not  at  the  time  rescued  and  pre- 
served. 

3d.  The  degree  of  labour  and  skill  which  the  salvors 
display,  and  the  time  occupied. 

4th.  The  value. 

Where  all  these  circumstances  concur,  a  large  and  liberal 
reward  ought  to  be  given ;  but  where  none,  or  scarcely  any, 
take  place,  the  compensation  can  hardly  be  denominated  a 
salvage  compensation :  it  is  little  more  than  a  mere  remune- 
ration pro  operd  St  labor e.^{g) 

The  liability  of  the  underwriter  for  salvage  depends  not 
upon  his  having  engaged  to  indemnify  against  it  by  any 

(/)  Cox  v.  May,  4  Maule  &  Sel.      Ad.    Rep.    2G2..   cited   in    Abbott  on 
152.  Shipping,  49().  O'lh  ed. 

(^)  The  Salacia,  Garland,  2  Hag. 
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express  words  in  the  policy,  but  upon  its  being  made  by  the  Losses  not  enu- 
law  of  the  land,  or  the  general  law  maritime,  a  direct  and  J^ena>ie"as 
immediate  consequence  of  perils  against  which    he  does  ^ei«gaior 

*  *  o  necessary  con- 

insure.  sequences  of 

Hence,  in  order  to  recover  salvage  expenses,  the  assured  surJd^aimt ; 
need  not,  and,  in  fact,  ought  not,  to  declare  for  loss  hy  the  "  «»ivage— . 

-»       -»  7     -o  J  jf  expense  of  ne- 

paymeiU  of  salvage  ;  but  he  should  declare  as  for  that  species  cessary  repairs^ 
of  loss  which  occasioned  the  payment  of  salvage — as,  for  bunements. 
loss  by  perils  of  the  sea,  in  case  of  salvage  from  shipwreck ;  saimge  ex- 
for  loss  by  capture,  when  the  salvage  is  a  remuneration  to  pe«»M8  ought 

Te~€aptors,  (A)  claimed  under 

Before  an  action  will  lie  for  a  loss  by  payment  of  salvage  buf  aslncu'*" 

upon  a  re^apiurey  the  amount  of  such  salvage  must  have  ^®°**^  *°  **'® 

been  ascertained  by  the  decision  of  a  court  of  admiralty ;  qq  recapture, 

and  the  plaintiff  cannot  legally  make  out  his  claim  against  the  ^^^^^^  ^^  f^^- 

*  o      •'  ^  vage  must  be 

underwriter  for  a  partial  loss  in  respect  of  this  hind  of  salvage  ascertained, 

without  producing  the  proceedings  of  the  admiralty  court,  to  salvage  can  be 

show  the  amount  of  the  salvage,  and  expenses  for  which  the  ^^^  ^^^' 
underwriters  are  liable,  (i) 


Abt.  2.  Loss  by  Charges  incurred  in   labouring  *^for  the 
Defence^  Safeguard^  and  Recovery  "  of  the  thing  insured. 

§  315.  So  much,  then,  for  the  liability  of  the  imderwriters  Clause  by 
in  respect  of  losses  incurred  by  the  assured  in  having  to  pay  underwriters 
salvage  properly  so  called.  ^}^  on  them- 

^^    i-      r      J  ^  ,      .  ,  ,     ,  selves  the 

There  is  another  species  of  liability  totally  distinct  from,  charges  of  en- 
but  sometimes  confounded  with,  that  just  considered ;  the  re*Jve""dffend 
liability,  I  mean,  which  the  underwriters  take  upon  them-  ff  preserve  the 

J  ^  '  ^  thing  insured. 

sdves  by  their  own  express  stipulation  in  the  policy,  wherein 
4ey  authorize  **  the  assuredsy  their  factors^  servants^  and 
^^ftignSy  to  sue,  labour,  and  travel  for,  in,  and  about  the  defence, 
^^feguard,  and  recovery  ^^  of  the  thing  insured,  without  pre- 
j^ce  to  the  insurance ;  and  pledge  themselves  '^  to  contribute 


(k)  Gary  v.  King,  Ca.  temp.  Hard-        (t)  Thellusson  v.  Shedden,  3  Bos.  & 
tieke,  S04.  Pull.  N.  R,  228. 
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Losses  not  enu- 
inerated,  but 
recoverable  as 
the  legal  or 
necessary  con- 
sequences of 
the  perils  in- 
surai  against ; 
as  salvage-^ 
expense  of  ne- 
cessary repairs, 
and  other  dis- 
bursements. 

These  charges 
(in  all  cases  of 
abandonment 
and  total  loss) 
may  be  re- 
covered by  tlie 
assured  from 
the  under- 
writers, a< 
money  paid  to 
their  use.    Or 
as  a  substan- 
tive average 
loss. 


to  the  charges  thereof,  each  one  according  to  the  rate  and 
quantity  "  of  his  subscription. 

Under  this  clause,  in  all  cases  wherdln  the  assured  has 
given  notice  of  abandonment  which  the  underwriters  have 
accepted,  or  wherein  the  loss  ultimately  turns  out  total  witb 
benefit  (as  it  is  termed)  of  salvage  (J),  the  assured  may 
recover  the  expenditures  he  has  incurred  in  endeavourii^  to 
save  the  wrecked  and  stranded  property,  as  money  paid  to 
the  use  of  the  underwriters:  and  perhaps  it  would  be  pre- 
ferable in  all  cases  so  to  shape  his  daim,  rather  than  to  toe 
for  these  disbursements  "  as  a  substantive  average  loss  to  be 
added  cumulatively  "  to  the  subsequent  total  loss  (A) ;  but  in 
practice  it  appears  that  no  such  distinction  is  taken,  and  such 
expenses  are  allowed  to  be  recovered  as*  an  average  loss^  and 
not  under  the  clause.  (/) 


Abt.  3.  Loss  by  necessary  Expenditures. 


Extraordinary 
expenses  in- 
curred for  the 
necessary 
repair  or  pre- 
servation of 
ship  and  cargo, 
are  recoverable 
as  a  con- 
sequence of  the 
peril  that  ren* 
dered  them 
necessary. 

Expenditures 
fur  the  neces- 
sary repairs  of 
ship. 


§  31G.  Besides  these  claims,  other  expenditures  and  dis- 
bursements incurred  in  the  course  of  the  voyage,  in  conse- 
quence of  extraordinary  casualties,  and  for  the  benefit  not 
of  the  whole  adventure,  but  of  part  of  it,  as  of  the  ship  alone, 
or  of  the  cargo  alone,  arc  recoverable  by  the  assured  from 
the  underwriter  as  a  particular  average  loss,  either  under  a 
special  count,  or,  generally,  as  a  consequence  of  some  peril 
insured  against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  dis- 
tress for  repairing  damage  doUc  to  the  ship  in  the  course  of  the 
voyage  by  the  violent  operation  of  the  perils  insured  against, 
ore  recoverable  from  the  underwriter  under  a  general  count 
alleging  a  loss  by  those  perils.  The  only  requisite  is,  that 
the  repairs  must  be  absolutely  necessary  to  the  ship's  safely 

0*)   A    word   of  totally    difierent  (A)    Per    Lord    Ellenborougfa     in 

meaning  to  salvage  in  the  sense  ^'of  Livie  o.  Jansen,  IS  East,  655, 

compensation  to  taivors ;  **  as  here  used,  (/)  Le    Cheminant    v.   Pearson,    4 

the  word  means  **  that  which  is  ultimately  l^unt.  3G7.  See  also  Stevart  v.  Steele, 

tavedofthe  property  insured  after  notice  6  Scott's  N.  R,  927. 
of  abandonment.** 
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keeping  the  sea  for  her  voyi^  and  that  they  must  not  fall  Losses  not  enu- 
under  the  head  of  that  ordinary  wear  and  tear  of  the  Yoyage  n^venhieM 
for  which,  as  we  have  already  seen,  underwriters  are  not  **^®  ^^^*  ^^ 

•^  necessary  con- 

I9BpOD$Skie»  ^  sequences  of 

In  calculating,  however,  the  amount  for  which  the  under-  surJdTgaiMt  ; 
writer  is  liable  in  respect  of  repairs^  a  deduction  is  always  ^*  "J^afie-- 

*  *        '  -^     expense  of  ne- 

made  of  one'Mrd  for  the  value  of  the  old  materials.     Upon  cessa^  repairs, 
the  subject  of  this  deduction,  generally  known  in  insurance  bunements. 
law  by  the  term  of  **  one-third '^ew  for  old,"  we  shall  have 
more  to  say  in  treating  of  the  adjustment  of  particular 
average  losses. 

Besides  the  cost  of  necessary  repairs,  there  are  other  ex-  Expenses  of 
pendhureB  wbich  may  be  recoverable  from  the  underwriter.     :„"t="l 

Thus,  as  capture  or  hostile  seizure, /?nm<J  /ao^,  diseolves  ^l^^^^y^jsM 
the  contract  of  affreightment,  or,  at  all  events,  suspends  it  for  ^a^i  on  the 

.  .  ,        ,  ^    ,       underwriter. 

a  time  (m),  the  wages,  provisions,  and  other  expenses  of  the 

master  and  crew,  in  endeavouring]  to  procure  a  restoration  of 

the  captured  ship,  or  the .  detained  cargo,  such  expenses  not 

being  comprised  within  those  ordinary  services  of  the  voyage 

which  are  payable  out  of  the  freight,  give  the  assured  a 

daim,  either  against  the  underwriter  on  the  ship,  or  the 

underwriter  on  the  cargo,  in  all  cases  when  either  the  ship 

alone,  or  the  cargo  alone,  is  the  sole  cause  of  seizure  and 

detention :  where  the  services  of  the  master  and  crew  are 

thus  given  for  the  joint  benefit  of  both  ship  and  cargo,  as 

they  are  when  both  are  the  subject  of  detention,  the  expense 

incurred  gives  a  claim  to  general  average  contribution,  and 

only  falls  indirectly  on  the  underwriters,  (n) 

But  an  embargo^  detention^  or  arrest  of  princes,  does  not  Expenses  in- 
tlwis  work  a  dissolution  of  the  contract  of  aflBreightment,  nor  detention  by^ 
even  suspend  it,  however  long  it  may  last;  such  a  casualty,  cmftar^o,  arc  not 
in  fSu!t,  leaves  the  relative  rights  of  the  parties  wholly  un-  underwriters, 
touched  (o):  the  shipowner,  therefore,  owes  all  the  services  uyfor"^irf* 
of  his  crew  during  this  period  to  the  freighter,  and  their 
^e$  and  provisions  during  the  detention  are  a  charge  upon 


(»)  The  Hiram,  S  Rob.  Ad.  Rep.         (n)  See  post,  General  Average. 
189.    Liddard  v.  Lopes,  10  East,  526.        (o)  Hodiey  o.  Qarke,  8  T.  Rep.  250. 
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LouMnottDu-  the  freight,  an  ordiniuy  expense  of  the  voy^e,  which  the 
^^enblew  Bhipowuer,  if  insured,  camiot  lecover  agtunst  his  under- 
tbe  legJ  or        imterB.  (p  I 

necesiar;  eon-  ^^ 

■equencesof         UpoD  the  Same  piin(uple  it  is  that  the  wages  and  pio- 

tmSigaiiM  i    viMons  of  the  CTew  during  the  ship's  detention  in  a  port  of  dis- 

u  lalvage—      jjggg  fgj.  fgpi^  gj^  ngt  recoverable  from  the  underRrriter  as 

eetary  rcpun.  sQ  average  loss,  but  most  be  borne  by  the  shipowner,  as 

bunemcnts.       One  of  tho  necessary  expenses  of  earning  fr^ht.  (q) 

Principle  of  ^^®  prindple  of  all  these  cases  is  thus  shortly  and  clearly 

the  cues,         expressed  by  M.  Beneck^: — "The  owner  owet  the  serrices 

of  the  crew  to  the  fighter,  and  to  the  ship  herself  during 

the  whole  voyage,  and  coiueguently  also  during  the  time  of 

repairt  or  detention,  w/tick  Jvrtns  part  of  the  voyage,  and  he 

cannot  call  upon  the  underwriter  for  expenses  which  are 

foreign  to  his  (the  underwriter's)  contract."  (r) 

(p)  Ai  to  thip,  ue  Eden  e.  Poole,  (;)  Latemrd  «.  Curling,  Fwfc  ob 

Fuk  on  Ins.  ItT.  8(h  cd.     Robertson  Int  S8S.  Stb  ed.     flelcbm  v.  nnle, 

V.  Ewer,  1  T.  Itcp.  137.    As  lofitigil,  ibid.  115.| 

see  Sharp  v.   Gladstooe,   7  Eut,  33.  (r)  Beoeeki,  Pr.  of  Indnn.  463. 
Kverlh  *.  Smith,  S  Mmle  &  SeL  S78. 
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CHAP.  ni. 

OF  EXCEPTED  RISKS  AND  LOSSES. 

Bkfobe  proceeding  to  consider  more  at  large  the  subject  of 
general  and  particular  average,  total  and  partial  losses,  and 
the  doctrine  of  adjustment,  we  will  advert  to  certain  risks 
and  losses  which  are  excepted  from  the  policy  either  by  the 
common  memorandum,  or  by  other  express  stipulations  of 
less  firequent  occurrence.  We  will  divide  the  chapter  as 
follows : 
Sect*  L  Of  the  Common  Memorandum  or  Warranty  to  be 

free  of  Average. 
Sect.  II.  Of  the  Warranty  to  be  free  of  Seizure  or  Condem- 
nation in  the  Port  of  Discharge,  and  other  excepted 
risks. 


Sect.  I.   Of  the  Common  Memorandum  or  Warranty  to  he 
free  of  Average  —  its  Object  and  Form. 

§317.  Amongst  the  commodities  which  are  the  subjects  Of  thecoma 
ot  manne  msurance,  it  is  obvious  that  there  are  many  which  randum  or  ' 
are  liable  to  be  deteriorated  in  a  much  greater  degree  than  "f^^^l^  ^ 
others  by  the  effect  of  the  perils  insured  against :  e.  g,,  the  —it' object 

swne  quantity  of  sea  water  will  damage  one  article  60  per ' 

cent  and  another  only  10  per  cent. ;  a  month's  delay  ^ill  j^^^^^ction^of 
hardly  affect  one  description  of  goods  and  may  entirely  spoil  ***«  memotan- 

,  '^  ^  ^     ^        dum  clause 

*^Other.  into  policies  of 

There  are,  also,  many  articles  of  a  perishable  nature  with  *'""'"*^ 

regard  to  which  it  is  very  difficult  to  discover  how  far  their 

deterioration  is  owing  to  the  direct  operation  of  the  perils  of 

tie  seas,  for  which  the   underwriter  would,  primd  facie^  be 

Uiblei  and  how  far  to  that  inherent  decay  and  internal  de- 
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Of  the  com-      composition,  for  the  effect  of  which,  as  we  have  ab*eady  seen, 

mon  memo-         •      .  ,,  . 

randura  or        "C  IS  not  responsible, 

warranty  to  be       j^  ^^j^j.  ^^  ^^^^jj  ^^^  difficulty  of  adjusting  the  rate  of 

free  ot  average  •'  ^f         ^ 

—its  object       premium  on  such  commodities  to  the  risk  incurred  on  them, 

'. and  to  escape  being  harassed  with  claims  for  partial  losses 

alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent 
vice  of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails, 

J 

liave  introduced  clauses  into  the  i)olicy,  by  which  they 
stipulate  that  upon  certain  enumerated  articles  of  ilie  most 
perishable  nature^  and  of  very  frequent  import  and  export, 
they  will  not  be  liable /(7r  any  amount  of  sea  damaffe(ia,YeTHge) 
short  of  total  loss ;  upon  others  less  perishable,  that  they  will 
not  be  liable  unless  the  damage  amounts  to  a  certam  per- 
centage on  their  prime  cost,  or  value,  in  the  policy,  (a) 

The  policies  of  all  mercantile  states  contain  stipulations* 
introduced  with  this  object,  which  vary  greatly  both  in 
respect  of  the  articles  enumerated  and  the  amount  of  per- 
centage at  which  the  liability  of  the  underwriter  com- 
mences, (b)  The  stipulation  in  use  in  this  country  (which 
was  first  introduced  about  the  year  1749(c), )  is  generally 
called  the  common  memorandum^  and  the  articles  enumerated 
in  it  are  called  memorandum  articles.  In  all  the  policies 
in  use  at  Lloyd's,  it  is  in  the  following  form : 

Fciim  of  the      (1)  Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free 
mor^umTn         ^^"^  average,  unless  general,  or  the  ship  be  stranded, 
use  at  Lloyd's.   (2)  Sugar,  tobacco,  hernp,  flax,  hides,  and  skins  are  war- 
ranted free  from  average  under  5  per  cent. 
(3)  And  all  other  goods,  also  the  ship  and  freight,  are  war- 
ranted free  of  average  under  3  per  cent.,  unless  general, 
or  the  ship  be  stranded,  (d) 


Tlic  policies  of 
all  states  con- 
tain similar 
clauses. 


(a)  Sec  the  judgment  of  Lord  Al- 
vanlcy  in  Dyson  v.  liowcroft,  3  Bos. 
&  Pull,  476.  Bcneckis,  Pr.  of  Indem. 
464,  465.  Stevens  on  Average,  219. 
5th  cd.  Boulay-Paty,  Cours  de  Droit 
Mar.,  tit.  x.  sect  18.  torn.  iv.  p,  87.  ed. 
1834, 


(Ji)  See  Vaucher's  Guide  to  Marine 
Ins.  under  the  titles  of  the  different 
policies. 

(c)  I  Magcns,  10.  See  also  Boy- 
field  u.  Brown,  2  Str.  1065. 

((f)  Hie  Royal  Exchange  Assurance 
Company   has  \\\^  following  memo* 
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Art.  1.  Construction  of  the  Common  Memorandunu 

$  31&  The  language  o£  this  stipulation  is  evidently  very  Construction 
ambiguous^  and  a  great  variety  of  questions  have  arisen  as  memoi3^" 
to  its  construction.     The  first  question  is  what  is  included  7"^- — - 

J  V  ,1  1.,         1  ,  .,  l.Whatarticlw 

vnaer  the  words  by  which    the  enumerated  articles  are  are  included 
described  in  the  fii^t  and  second  clauses:  as  to  this  it  has  of°the  meZ*^ 
been  decided  in  this  country  that  .the  word  com  includes  woduminthis 

country. 

m4t  («)y  peas,  and  beans  (/},  but  not  rice(^) ;  and  that  the 
word  salt  doee  not  include  salt-petre.  (A) 

>  la  the  United  States  it  has  been  decided  that  hides  and  in  the  United 
sktu  do  not  include  furs(t),  and  that  the  specification  of  one 
description  of  an  enumerated  article,  as  dried  fish,  excludes 
all  other  descriptions  of  the  same,  as  pickkd  fish  {j) :  so,  also, 
wliere  the  word  roots  was  among  the  enumerated  articles,  it 
was  held  not. to  include  saxaaparilla,  because  not  liable  to 
deoay  by  sea  damage.  (A)    . 

MBdum :  — ^  ^  Free  from  oM  atsenge  on  FVee   from   avenige]  on  sugar,  rtcm, 

eon,  floor,  fish,  aide,  fruit,  seeds,  hidu^  hides,  skins,  hemp,  flax,  and  tobacco, 

and  tobaeeOf  unless  general  or  othenoise  under  5  per  cent ;  and  on  all  other 

^)Kudfy   agreed.     Free  from    average  goods  the  freight  and  riiip  under  8  per 

oa  sugar,  runh  skins,  hemp,  and  flax  cent,  except  general  or  the  ship  be 

under  5  per  cent,  and  on  all  other  stranded."      The     Alliance      Marine 

goods  and  on  ship  under  S  per  cent.,  adopts  the  form  used  in  Lloyd's, 

unless  general.'*    The  great  and  im«  {e)  Moody  9.  Surridge,  2  £sp.  633. ! 

portant  difierenoe  between  this  memo-  (/)  Mason,  v,  Skurray,  Marshall  on 

raadum  and  that  in  use  at  Lloyd's,  is  Ins.  225.     Park,  245.  253.  8th  ed. 

that  it  omits   the    exception  "tmleit  (g)  Scott  t^.  Bourdillon,  2  Bos.  & 

^tUphestroMded:**  the  other  differ-  PulL  213.     Hence  the  word  rice  is 

coeei  are,  that  it  exempts  the  com-  inserted  in  the  memorandum  of  the 

P>ny  from'  aU  liability  for  average  loss  London  Assurance  Company. 

^  ^idea  and  tobaecot  and  enumerates  (A)  Joumu  v.  Bourdieu,  Marshall 

'^  as  an  article  on  which  they  will  on  Ins.  224.  Park,  245.  8th  ed.  Hence 

^y  be  liable  for  damage    amount-  also  saltpetre  is  inserted  by  London 

'^  to  5  per  cent     The  London  As-  Assurance  Company. 

^l^'^^^Uae  Company  also  omit^  for  some  (t)  f  Astor  v.  Union  Ins,  Com  p.,  7 

*"■*•  the  exception  as  to  stranding,  but  Cowen's  Rep.  202. 

^    tince  reinserted   it;    its   memo-  .  O)  t  Bake  well  v.  United  Ins.  Comp., 

'^'^vim  DOW  riins  as  follows :  —  *<  Free  2  Johnson's  Cases,  246. 

^''^  att  avetage  on  nee,  corn,  flour,  (k)  f  Coit  o.   Colonial  Ins.  Conip, , 

^  Ult,  vdtpetref  fruit,  and  seeds,  ex-  7  Johnson's  liep.  385. 
^^  general,  or  the  ship  be  stranded. 
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Hk  sen  iriesacQ  k  »  to  tbe  laemji^  of  Ae  vori 
Komal^K  fne  cf  onrap; : "  the  snli^inn'  ben  duefl 
ifjcx  toe  cie  (^  tfae  visd  aTOwe,  m  to  tlie  min 
r-j-^T.-TCT  c^  wLkii  we  fhsll  hsre  me  to  nj  tlstslMJU 
Ai  1kz%  Oicd  h  iDiGai:  partial  Ln  far  «■  rfrw«y^  «dJ  d 
fnap*.*!  thercKiTe  of  ibe  ronls  ''  ■■nantrf  free  of  mmagm 
u  that  the  cadenrritef,  mt  to  ibe  anido  fiiiimn*ti)d 
duue  ■'  1  I,  5tipalate&  to  be  &ce  from  EiUitr  for  anj  at^ 
of  anvaionaaa  hy  tt*  daimge,  bcverer  gamt,  wbidi  da 
not  xmoont  to  a  total  kee.  And  as  to  tbe  articles  emmiiif*i  i 
ia  danse  (i),  be  makes  the  eame  EG^nlanon  aa  to  all  i 
damage  which  does  not  amoimt  to  S  per  coiL  of  tbar  pn 
OQEt,  or  iofuied  Talne:  it  beii^  nndemood  m  boA  cm 
that,  if  tbe  loa  be  total,  he  engagea  topajthefbDamoiink- 
In  puDt  i^  fact,  therefore,  an  inmnnce  opon  the  attic 
irarranted  free  of  average  in  clause  (l\  ia  equiralait  to 
insnrance  against  their  total  lots  emfy,  aeeatSng  to  1 
''  meaning  of  that  tenn  a^  expluned  in  the  ^^l^ap^P^  whidi  tra 
of  iu(m')  In  most  of  the  cases,  accordingly,  in  wluefa 
qaeetion  has  been  made  aa  to  the  liabilitj  of  the  ondenrzm- 
for  Iocs  on  memorandom  articles,  tbe  point  of  <ipmio"  1 
been  the  totality  or  otherwise  of  the  loee;  tod  for  tlus  teA0 
it  hat  appeared  better  to  poEtpone  the  detailed  c 
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been  necessarily  landed  at  a  port  of  repairs  tbey  are  there  ConstrucUon 
soldy  because  so  deteriorated  by  sea  damage  that^  if  sent  on  memorandum. 
to  their  port  of  destination^  they  could  only  arrive  there  in  a 
state  of  physical  annihilation :  and  this^  though  at  the  time  of 
sale  they  may  subsist  in  specie,  and  fetch  a  price  as  and  for 
what  they  are  described  as  being  in  the  policy,  (o)  4.  If 
they  arrive  at  their  port  of  destination  in  bulk,  but  so  de- 
composed by  sea  damage  as  to  have  undergone  a  chemical 
change,  and  no  longer  to  retain  the  same  physical  character^ 
it  is  doubtful  whether  this  would  be  considered  as  a  total  loss, 
flo  as  to  render  the  underwriter  liable  notwithstanding  the 
warranty.  5.  It  is,  however,  quite  certain  that  no  amount 
of  mere  deterioration  by  sea  damage,  however  great,  which 
does  not  thus  annihilate  the  physical  and  distinctive  character 
of  the  goods,  will  render  the  underwriter  liable,  especially 
where  they  arrive  in  bulk  at  their  port  of  destination,  (p) 
6.  In  this  country,  when  a  cargo  or  part  of  a  cargo  of  Actaai  total 
memorandum  articles  is  made  up  of  several  distinct  packages,  ^*^  of  part. 
each  capable  of  a  distinct  valuation,  and  any  one  of  these  be 
entirely  lost,  the  underwriters  are  liable  to  the  full  value  of 
the  package  so  lost,  this  being  considered  a  total  loss  of  such 
part  (jj)  But,  in  order  to  this,  each  package  must  be 
literally  and  entirely  lost  or  destroyed  in  bulk :  if  its  con- 
tents be  only  deteriorated,  or  in  great  part  washed  out  by 
8ea  water,  whatever  the  extent  of  the  depreciation  may 
be,  the  rule  does  not  apply,  and  the  underwriter  is  not 
liable,  (r)  It  is,  moreover,  to  be  borne  in  mind,  that  the  rule 
does  not  apply  at  all  to  commodities  shipped  in  bulk  and 
insured  in  gross,  as  to  which  there  can  be  no  total  loss  of 

(o)  Roux    V.    Salvador,    S   Biiigh»  Anderson  v.  Royal  Ezch.   Comp.,  7 

^*  C.  266.     4  Scott,  1. ;    overruling  East,  58.     Thompson  v.  Royal  Exch. 

*^  this  extent,  &  C   1  Bingh.  N.  C.  Comp.,  16  East,  2H.     Hedburg    v. 

^-      1  Seott,  491.  Pearson,  7  Taunt  153. 

C/>)  Where  the  goodt  htnA  arrivedt  (q)  Davy  o.  Milford,  15  East,  509. 

"^  llfl< Andrews  o.  Vaughan,  Marshall  (r)  Thompson  v.  Royal  Exch.  Ass. 

^  Xxu.  219.     park,  S52.  8th  ed.  Ma-  Comp.,  16   East,    214.     Hedburg  v. 

'^'^    tit,  Skurray,  Marshall  on  Ins.  218.  Pearson,  7  Taunt.  153. 

^^k,  253.  8th  ed.  Glepnie  v.  London  (t)  Hills  v.  London  Ass.  Gimp.,  5 

^^*^   Comp.,  a  Maule  &   Sel.  371.  Mees.  &  Wehk  569. 
^^«M  km  tsAcff  plaee  before  anivali^^ 
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OF  EXCEPTED  RI8KS  AND  LOSSES. 


Construction 
of  the  common 
memorandum. 


Cases  of  con- 
Btructivc  total 
loss. 


3.  Meaning  o** 


the  words 
**  unless  gc' 
neral." 


In  the  United  States  this  whole  doctrine  of  the  total  loss 
of  part  is  exploded^  and  the  construction  of  the  memorandum 
settled  to  be  that,  unless  there  be  a  total  loss  of  the  whole 
species  (as  of  all  the  com,  or  all  the  sugars  on  board),  the 
underwriter  is  not  liable,  whether  the  article  be  shipped  in 
bulk,  or  in  several  distinct  packages.  (/)  7.  In  the  cases 
hitherto  considered,  the  losses  which  have  been  held  to 
render  the  underwriter  on  memorandum  articles  liable,  in 
spite  of  the  warranty,  have  been  actual  total  losses ;  t.  e. 
losses  total  in  their  own  nature,  independently  of  the  elec- 
tion of  the  assured  to  treat  them  as  such,  and  therefore 
requiring  no  notice  of  abandonment  (u);  there  is,  howeyer, 
no  doubt  that  a  constructive  total  loss  on  memorandum 
articles,  i.  e»  such  a  state  of  things,  as  would  entitle  the  assured, 
on  giving  notice  of  abandonment,  to  claim  the  full  amount 
of  the  insurance,  would  render  the  underwriter  liable,  not- 
withstanding the  memorandum,  (v)  The  interest,  indeed, 
which  the  assured  in  these  cases  has  to  convert  a  partial  into 
a  total  loss,  may  be  a  fair  argument  to  a  jury  upon  a  doubtful 
question  of  fact,  as  to  the  nature  of  the  loss  or  the  mothefor 
an  abandonment;  but  the  question,  whether  the  loss  be  partial 
or  total  in  its  nature,  must  depend  on  general  principles. 
The  memorandum  does  not  vary  the  rules  upon  which  a  loss 
shall  be  partial  or  total;  it  does  no  more  than  preclude  the 
indemnity  for  an  ascertained  partial  loss,  except  upon  certain 
conditions,  (w) 

The  next  question  is  as  to  the  meaning  of  the  words 
"  unless  generaV^  It  was  on  one  occasion  contended,  that  these 
words  amounted  to  a  condition  that  if  a  general  average  loss 
took  place,  then  the  underwriters  were  liable  for  partial  loss 
also ;  but  this,  as  might  have  been  expected,  was  held  not  to 
be  so,  and  it  was  decided  that  the  true  construction  of  the 
words  "  warranted  free  of  average  unless  general,^  was  that 


{i)  fWardsworth  v.  Pacific  In«. 
Comp.,  4  Wendell's  Rep.  33. 

(u)  As  to  this,  see  Chapter  VII. 
post, 

(o)  For  cas^s  oi  constructiw  t<tUd  Iosm 


on  memorandum  ariicUt,  see   Chapter 
VIII.    Sect.  3.     ConstructiTe    Totml 

Loss  on  Goods, 
(w)  Per  Lord  Abinger-ia  Roux  o. 

Salradpr,  3  Bingh.  N,  C.  $77,  $78. 
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the  underwriter  is  exempted  by  the  memorandum  from,  lia-  Construction 
bility  for  any  thing  less  than  a  total  loss,  except  it  be  of  the  memorandum" 

natore  of  general  average. ;  but  that  for  general  average  losses 

he  is  in  all  cases  liable.  (^) 

As  to  the  meanii^  of  general  average  in  the  clause  war- 
ranting the  underwriter  free  from  damage  on  the  ship  imder 
3  per  cent.,  it  seems  now  to  be  settled,  that  if  a  ship  in 
ballast  (jL  e.  with  no  cai^o  on  board,)  cut  her  cable,  or  volun- 
tarily incur  any  damage  in  the  nature  of  general  average, 
the  underwriters  shall  be  liable  for  this  as  ''  general  average," 
although  the :  damage  done  does  not  amoimt  to  3  per  cent ; 
and  this,  although  there  is  only  one  subject  at  risk  at  the 
time  the  sacrifice  is  made,  and  there  can,  of  course,  be  no 
contribution,  (y) 

Next,  as  ta  the  words, "  or  the  ship  be  stranded/^  these  words,  4.  Meaning  of 

.,,_-  -  ,  the  words  **  or 

it  has  been  decided  after  much  previous  controversy,  must  bo  the  $hip  u 
read  as  though  the  whole  ckuse  ran  **  warranted  free  of  """"^^ 
average  unless  general,  or  unless  the  ship  be  stranded ; "  that 
is,  if  the  ship  be  stranded  the  underwriters  agree  to  be  re- 
sponsible for  any  loss  by  sea  damage  on  the  enumerated 
articles,  however  trifling  the  extent  of  deterioration  may  be, 
just  as  though  no  warranty  to  be  free  of  average  had  been 
inserted  in  the  policy.  (2:) 

The  reason  of  this  is,  that,  as  it  is  very  difficult  to  ascertain.  Reason  of 
in  the  case  of  strandmg,  whether  the  damaged  state  of  the  JS*'^"**"^ 
m^norandum  articles  arose  proximately  from  the  stranding, 
or  from  the  perishable  nature  of  the  commodities  themselves, 
the  parties,  in  order  to  avoid  the  difficulty  of  this  inquiry, 
agree  to  consider  the  loss  to  have  happened  in  consequence 
of  the  stranding  (which  is  a  peril  insured  against)  and  to  be 

« 

solely  referable  thereto*  (a) 

(x)  Wilaon  o.  Smith,  3  Burr.  1550.  155%  and  Browninj^  9.  Elmslie^  cited 
(y)  Stevens  on  Average,  229.  5th  7  T.  Rep.  216.  and  4  T.  Rci>.  783., 
ed.  Bencck6,  Pr.  of  Indcni.  473.  and  overruling,  as  to  this  point,  Wilson 
The  practice  in  the  United  States  is  v.  Smith,  3  Burr.  1550. 
the  same.  2  Phillips  on  Ins.  503.  (a)  Per  Lord  Kenyon  in  Nesbitt  v, 
(z)  Buniett  r.  Kensington,  7  T.  Lushington,  4  T.  Rep.  783. ;  in  Bur- 
Rep.  210.,  confirming  Cantiilon  r.  nett  v.  Kensington,  7  T.  Rep.  222 
London  Am,   Camp.,  cited  3  Uurr.  224, 


tha  ttmiduig. 
Burnett  d. 
KcDsingtoD, 
7  T.  lUp.  sia 


Thoaftt)  tbe 
Uranding  lake 
pUoe  in  oaa 
part  of  the 


OT  SSCEFTED  KISES  AND  LOSSES. 

It  has  tdao  been  decided  that  the  ondenmters  are  thui 
liAUe>  though  the  damage  or  deterioration  in  respect  of  wlucl 
the  ciaxm  ia  made  be  shown  to  have  proceeded,  not  from  tb( 
BtraQding  itaelf,  but  from  some  other  peril;  thus,  in  tlie  lead- 
ing case  of  Burnett  v.  Keudngton  the  facta  were,  that  tin 
sHp,  having  sprung  a  leak  bj  striking  on  a  rock,  was  making 
so  much  water,  that  the  captiun,  for  the  general  safet^j  wat 
obliged  to  run  her  on  shore ;  —  the  cargo,  which  was  fruit 
"  warranted  free  of  average,"  was  greatly  damaged,  but  il 
was  expressly  found  that  the  whole  damage  was  caused  bj 
the  leak,  and  none  by  the  subsequent  stranding — the  court 
after  two  aipiments  and  the  most  mature  deliberation,  helii 
the  underwriters  liable  for  the  average  loss  on  the  cargO; 
notwithstanding  the  memorandum.  (6)  The  reason  that 
mainly  influenced  the  court  in  their  decision  was,  that,  by 
determining  that  the  assured  could  only  recover  for  the  lose 
that  happened  by  the  stranding,  they  would  introduce  all  the 
doubt  and  difficulty  as  to  the  causes  of  the  loss  which  the 
introduction  of  the  exception  "unless  stranded"  into  the 
memorandum  was  calculated  to  produce,  (c) 

In  this  case  of  Burnett  v,  Kensington,  it  will  be  observed, 
that  the  stranding,  though  subsequent  in  point  of  time,  vat 
yet  in  some  degree  connected  with,  in  fact,  was  necessitated  by. 
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cargo  sostuns  an  average  loss  of  90  per  cent  the  underwriters  Construction 

are  answerable  for  the  whole  of  that  average  loss,"  though  no  memorandum 
port  may  have  happened  in  consequence  of  the  previous 
stranding,  (e) 

"Where,  however,  the  stranding  takes  place  after  the  me-  Aliter,  where 

morandum  articles  have  ceased  to  be  at  risk  (as  where  they  J^^  pUc^^ 

Mrere  landed  and  sold  at  Rio  in  the  course  of  the  voyage,  "^^^  *^®  ™^ 

•^    °  morandum 

the  Stranding  took  place  off  Bourdeaux,  the  port  of  articles  have 

ktination),  this  does  not  render  the  underwriter  liable  for  j\^\^^ 
average  loss  sustained  by  them  in  the  course  of  the  voy- 
for  the  stranding  contemplated  by  the  memorandum 
be  one  which  takes  place  after  the  adventure  on  the 
zx^^unorandum  articles  has  commenced,  and  before  it  has 
"tonninated.  (/) 

Ht  has  also  been  decided,  that  the  words  *^  or  the  ship  be  The  only 

st;x-;Buided"  are  exclusively  confined  to  the  stranding  of  t/ie  which  can 

»^,  and  that  the  stranding  of  a  lighter^  in  which  goods  are  IJ^j^J^^riter 

ing  conveyed  from  the  ship  to  shore,  is  not  within  the  l»*bie,  is  a 

,  \  stranding  of  the 

ptlOn.  {g)  thip. 

The  meaning  of  the  memorandum,  therefore,  is  —  General  mean- 

1.  That  all  losses,  m  the  nature  of  general  average,  are  to  whole  memo- 

paid  by  the  underwriter  as  though  the  policy  did  not  '     "°^ 


the  memorandum : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
or  for  none  under  the  rates  specified,  unless  the  ship 

stranded: 

3.  But  that  if  the  ship  be  stranded  while  the  memorandum 
^Jrtides  are  on  board,  then  the  underwriter  is  liable  to  pay 
xft,ll  particular  average  losses,  whether  caused  by  the  stranding 
c>^  iiot,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
'when  a  ship  is  considered  "  to  be  strandedy^  within  the  mean- 
^^S  of  the  memorandum. 


^^O    fer  Grose,  J.,  in    Burnett  v.  of  Lord  Abinger  on  same  case  in  error, 

^^•^•iiigton,  7  T.  Rep.  223,  224.  3  Bingh.  N.  C.  276. 

p^)    Rous  9.  Salrador,  1  l3ingh.  N.  {g)  Hoffman  v.  Marshall,  2  Bingh. 

^  ^^^    1  Scott,  491.     Sec  remarks  N.  C.  383.     2  Scott,  504. 


OF   EXCEPTED  ItlBKS   AND  LOSS^. 


Art.  2.   H'liat  U  a  itranding  uithin  the  Meaning  ef  tfu 
Memorandum. 


The  term 
■Irantling  'a 
bad  If  choKn. 


(.Inmliiii;,  rhcre 
lling  of  Ihe  klijp 
tlw  iilHtructing 

«i.i,' ■•'•'"» 

oiirf  go,"  wilh 
tlw  kliip,  it  is 
I1U  stranding. 


§  319.  The  term  Btranding  is  vciy  badly  choeen>  and  hta 
given  rise  to  a  variety  of  decieioDB  Trbich,  in  the  language  ot^ 
Lord  Ellenborough,  "  display  a  curiosity  not  at  all  crcditatle^^ 
to  the  law."  (A) 

The  follovriug  appear  to  be  the  principal  points  deteimine^^^^^ 
as  to  what  constitutes  a  stranding  within  the  meaning  of  ih^^  .^ 
memorandtim : 

1.  If,  aa  Lord  Ellenborongh  says  {%),  "  it  be  merely  folic  -s ^ 

and  go  "  with  the  ship, — if,  that  is,  she  merely  touches  on  *1^ 
obstructing  object  (whether  rock,  bank,  reef,  or  of  wha»-:;__^ 
ever  other  nature)  without  remiuning  fixed  upon  it  for  e 
space  of  time,  that  will  not  constitute  a  stranding ;  if,  c 
other  hand,  she  settles  down  on  it  in  a  quiescent  state, 
will.  (J)     The  amount  of  damngc  sustained  by  the  ship  h 
nothing  to  do  with  the  question  of  stranding  or  no  stran  _ 
ing.  (A) 

Thus,  where  a  ship  ran  aground  on  some  piles,  placed  vam 
river  bed  about  nine  yards  from  the  shore,  in  order  to  ke= 
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a  strandiDg,  he  says,  ^'It  is  not  merely  toucbiiig  the  ground  What  is  a 
that  conetitiiteB  stranding.     If  the  ship  touches  and  runs,  tliat  within  the 
ciicnmertance  is  not  to  be  regarded.     Tliere  stie  is  never  in  a  ^^^^^^ 
quiescent  state;  but  if  she  is  forced  ashore,  or  driven  on  a  fsillk^SG^^* 
bank,  and  remains  for  any  time  on  the  ground,  this  is  a  strand" 
inff,  without  reference  to  the  degree  of  damage  she  may  thereby 
sustain.^ {m)     So,  where  a  ship  was  driven  by  a  current  on  a 
rock,  and  remained  fixed  thtoe  irom  fifteen  to  twenty  minxes, 
it  was  held  a  stranding,  (n) 

But,  wh^re  a  ship  cotninc;"  out  of  a  harbour  struck  on  a  M'Dougic  v. 

^  r  o  ^    ^  Royal  Exch. 

rock>  fell  Over  on  her  beam  ends,  tod  after  remaining  so  for  a  ass.  Comp. 
min'^te  and  a  ^(f  floated  off  and  proceeded  on  her  voyage,  \  M."&*Sih^^* 
liord  Ellenborougfa  held  that  this  was  no  stranding.  "  To  use  ^os. . 
a  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 
iff  *'  touch  and' go ''  with  the  ship  there  is  no  stranding.  It 
csannot  be  enough  that  the  ship  lay  for  a  few  moments  on 
her  beam  ends*  Every  striking  must  necessarily  produce  a 
retaidataon  of  the  ship's  motion.  If  by  the  force  of  the 
etements  she  is  run  aground  and  becomes  stationary,  it  is  im- 
material  whether  this  be  on  pUes  or  on  rocks  on  the  sea  shore; 
but  a  mere  striking  will  not  do,  wheresoever  that  may 
happen."  (o)  When  the  case  came  before  the  full  court,  his 
lordship  said,  ^'  I  take  it  that  stranding  in  its  fair  legal  sense 
implies  a  settling  of  the  ship  —  some  resting  or  interruption 
of  the  voyage,  so  that  the  ship  may  pro  tempore  be  con- 
sidered as  wrecked ;  from  which  misfortunes  a  great  deal  of 
damage  does  frequently  occur.''  (p) 

In  the  case  of  Baring  v.  Henkle,  A.  D.  1801  (7),  Lord 
Kenyon  held  that  a  ship  in  a  tide  river  which  was  fouled 
and  driven  on  a  bank,  where  she  remained  an  hour,  was  not 
stranded.  This  decision,  which  is  inconsistent  with  the 
hter  auth(^ties,  is  sdd  by  Taunton  J.  (r)  to  be  exceedingly 
doabtful  in  law,  and  may,  in  fact,  be  considered  as  overruled. 


(■•)  Hannan  v.  Vaux,  3  Ca;mp.  430.  (;,)  4  Maule  8e  SeL  505. 

(«)  Baker  v.  Towry,  1  Stark.  436.  (^)  Baring  v.  Henkle,  Park,  239. 

(o)  M*DougIe  ».  Royal  Exch.  Ass.  note  (A),  8th  cA     Mar&hall,  232.    2 

Compn  4  Camp.  283.     S.  C.  4  Maule  Phillips  on  Ins.  468. 

&  SeL  503.  (r)  In  3  B.  &  Ad  27. 
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OF  EXCEPTED  BISKS  AND  LOSSES. 


What  Is  a 
stranding 
within  the 
memorandum. 

2.   Where  the 
ship  takes  the 
ground  in  the 
ordinary 
course  of  the 
iiaTigation,  as 
by  the  ebbing 
of  the  tide, 
this  is  not  a 
stranding. 

Heame  v,  Ed 
munds,  1  Br. 
&Bingh.  388. 


Kingsford  9. 
Marshall, 
8  Bingh.  458. 


2.  Anotbcr  important  test  is  to  ascertain  whether  the  ship 
took  the  ground  in  the  ordinary  course  of  the  navigation,  or 
in  consequence  of  some  unusual  and  unexpected  casualty.] 

**  Where  a  vessel  takes  the  ground  in  the  ordinary  and  usual 
course  of  navigation  and  management  in  a  tide  river  or  har- 
boury  upon  the  ebbing  of  the  tide,  or  from  natural  deficiency 
of  water,  so  that  she  may  float  again  upon  the  flow  of  tide  or 
increase  of  water,  such  an  event  shall  not  be  considered  a 
ttrandinff  witkin  t/te  memorandum.-  (*) 

A  vessel,  under  the  care  of  a  pilot,  while  being  taken 
up  Cork  river  twice  took  ground  from  shallowness  of  water, 
and  remained  aground,  on  the  first  occasion  eight,  and  on 
the  second  occasion  ten,  hours.  She  was  each  time  floated 
off  by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
quay  in  Cork  harbour:  on  the  tide,  ebbing  she  fell  over  on 
*her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  ground  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more  than  was 
usual  with  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  held  not  to  be  a  stranding  within  the  memoran- 
dum, because  it  happened  in  the  ordinary  course  of  the  navi- 
gation, (f) 

So,  where  a  vessel  entered  a  tide  harbour,  and  was  moored 
in  the  very  place  indicated  by  the  harbour-master,  and,  upon 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  ground  in 
the  ordinary  course  of  the  navigation,  (u) 

Chief  J.  Tindal  thus  gives  the  reason  of  this  class  of 
cases:  "It  is  perfectly  clear  that,  by  the  term  stranding, 
neither  of  the  contracting  parties  could  intend  a  taking  of 


(tf)  Per  Lord  Tenterden  in  Wells        (u )  Kingsford  o.  Marshall,  8  BIngh. 
V.  Hopwood,  3  B.  &  Ad.  34.  458,     1  Moore  &  Sc.  657. 

(f)  Henrnc  e.  Edmunds,  1  Brod.  & 
Bingh.  388.     4  Moore,  15. 
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ground  by  the  sliip  in  the  ordinary  course  of  navigation  ^Vh.nt  is  a 
used  in  the  voyage  upon  which  she  was  engaged ;  otherwise,  i,i  the  memo-  " 
at  every  ebb  of  the  tide  there  would  be  a  stranding ;  and  the  ""^"'"- 
xi^emorandum,  intended  for  the  security  of  the  underwriters 
against  partial  losses  upon  perishable  commodities,  would  be 
altogether  nugatory,  as  the  smallest  injury  to  the  cargo, 
occasioned  at  an  early  part  of  the  voyage,  would  always  be 
a    loss  within  the  policy,  by  reason  of  the  ship  discharpng 
Her  cargo  in  a  tide  river  or  harbour."  (r) 

3.  **But  where  the  ground  is  taken  under  any  extra-  But  where  the 

-^,..-1-  •  t*     •  n  ground  wiaken 

ordinary  cuxsumstances  of  tune  or  place,  by  reason  of  some  by  reason  of 
^^-XMisual  or  accidental  occurrence,  such  an  event  is  a  stranding  ^"Ji-rcnc^or* 
in  the  meaning  of  the  memorandum  "(w) ;  or,  as  Chief  J.  t-xtrancous 

°  \    / '       '  cause,  that  is  a 


expresses  it,  **  w/iere  the  taking  of  the  ground  does  not  stranding. , 
^I^jxn  solely  from^  those  iiatural  causes  which  are  necessarily 
***o»cfcii^  to  the  ordinary  course  of  the  navigation  in  which  the 
•^*]p    iff   engaged^   either  wholly  or   in  party   but  from   some 
'^^^dental  or  extraneous  cause,  that  is  a  stranding."*^  (x) 


pilot,  contrary  to  the  wammg   of  the  captam,  and  Camithersp. 

-t.,  n-i-i^i  i«  PI        Sydcbotham. 

tiis  absence,  fastened  a  ship  by  a  ro]^)e  to  the  pier  of  the  4  M.  &  Sei.  77. 
George's  dock  basin,  where  the  dock  master  told  him  she 
^^ould  not  lie  safely.     Soon  afterwards  the  ship  took  ground 
I,  and,  the  tide  ebbing,  the  rope  broke,  and  she  fell  over 
her  side,  and  was  much  damaged.     The  court  held  that 
^^•.is  was  clearly  a  stranding,  the  ship  having  been  taken  out 
the  usual  course,  and  improperly   moored  in  the   place 

the  accident  afterwards  happened,  {y) 
A.  ship  being  in  Wisbeach  river  (which  is  an  artificial  Rayner  f.  Gml- 
*^land  navigation)  it  became  necessary  to  draw  off  the  water :  Aid.  l>25. 
\xx  the  w^ater's  sinking  the  ship  accidentally  settled  down 
8cme  piles,  which  were  not  previously  known  to  be  there. 
-*-  Ilia  was  held  to  be  a  stranding,  the  event  not  being  in  the 


C«»>   Per  Tlndol,  C.  J.,  8Bingh.46S.         (y)  Carruthcrs    r.    Sydcbothain,   4 
^o  the  name  effect  the  observations     Maulc  h  Sel.  77 ;  and  see  llie  observa- 


\  J.,  in  3  B.  &  Ad.  1!9.  tions  of  Taunt.  J.,  on  thi:i  car^c',  in  3 

>  Per  Lord  Tentcrdcn,  S  B.  &     B.  &  Ad.  25. 


34. 
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What  is  a         ordinary  course  of  the  navigation ;  for  "  we  cannot  suppose,'* 

stxandinff  with* 

in  the  memo-     says  Abbott,  C.J.,  '^  that  these  canals  are  so  constantly 
^^  "°°'  wanting  repair  as  to  make  the  drawing  off  the  water  an 

occurrence  in  the  ordinary  course  of  the  voyage."  (z) 
?^T  A  ?o!!'       ^  s^P>  ^^  entering  a  tide  harbour,  struck  the  fluke  of  an 

anchor,  and  being  afterwards  moored  in  deep  water  was 
found  to  be  in  danger  of  sinking.  For  this  reason  she  was 
warped  further  up  the  harbour,  where  she  took  ground  and 
remained  fast.  This  was  held  to  be  a  stnmding,  for,  as  re- 
marked by  Mr.  J.  Bayley,  '^  the  ship,  in  this  case,  was  laid 
on  the  strand,  not  in  the  ordinary  course  of  navigation, 
but  ex  necessitate  to  avoid  an  impending  danger."  (a) 
f^H^^R^^r  ^  ®^P  ^^  obliged  to  put  into  a  tide  harbour,  which  was 
219.  dry  at  every  tide,  and  was  there  moored  alongside  a  quay, 

where  ships  of  her  burthen  usually  lay :  in  addition  to  the 
usual  moorings,  it  was  found  necessary  to  lash  her  by  a  rope 
fastened  round  her  masts  to  posts  on  the  shore ;  when  the 
tide  ebbed  this  rope,  not  being  of  sufficient  strength,  broke ; 
on  which  she  fell  over  on  her  side  and  was  stowed  in.  This 
was  held  to  be  a  stranding :  the  falling  over  having  taken 
place,  not  in  the  ordinary  course  of  the  voyage,  but  in  con- 
sequence of  an  unforeseen  accident,  viz.,  the  breaking  of  the 
rope.(i  ) 

^aod  3  K^&*"       ^  ®^P  P^*  ^^^^  *  ^^^®  harbour,  and  proceeded  to  discharge 
Ad.  20.  her  cargo  at  a  quay  on  the  west  side  of  it,  having  her  head' 

moored  by  a  rope  to  the  opposite,  or  eastern,  side  of  the 
harbour.  The  wind  blowing  from  the  East,  this  rope  became 
stretched,  so  that  the  ship  advanced  nearer  to  the  western 
quay ;  and,  in  consequence,  the  forepart  of  the  ship,  instead 
of  settling  in  the  mud,  as  was  intended,  got  upon  a  heap  of 
rubbish,  whereby,  as  the  tide  ebbed,  she  became  strained,  and 
let  water  through  her  seams,  thus  damaging  a  cargo  of  fruit 
warranted  free  of  average.  It  was  held,  by  the  majority  of 
the  judges,  that  this  was  a  stranding  within  the  memor- 

(z)  Rayncr  r.  Godmond,  5  B.   &         (b)  Bishop  r.  Pentland,  7  B.  &  Cr. 
Aid.  225.  219.    1  Man.  &  Ryl.  49. 

(a)  Barrow  r.  Bell,  4  B.  &  Cr.  736. 
S.  C.  7  Dowl.  8e  Uyl.  244. 
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andnm.  (e)    Taunton,  J.,  in  the  course  of  his  judgment,  said  What  is  a 
tliat  this  case  was  not  distinguishable  from  Bishop  v.  Pent-  •^'^^^e^^" 
land  (the  case  last  cited):    ''here  it  is  found,**  says  the  randum. 
learned  judge,  ''  that  the  wind  blowing  from  the  East  towards 
tlie  bank,  and  causing  a  strain  on  the  rope,  the  ship  in  con- 
sequence had  changed  her  position,  and  got  nearer   the 
quay  with  her  forefoot  on  the  bank,  so  that  here  there  was 
a  cliange  of  the  position  of  the  ship,  and  a  stranding,  by  her 
forefoot  being  on  the  bank,  and  this  partly^  if  not  wholly, 
claused  by  the  easterly  wind.     This,  I  think,   was   an   ac- 
cidental   circumstance,    not    necessarily    incident    to    the 
navigation."  (d) 


3.     Construction    of  the    Clauses  warranted  free  of 
^^verage  under  6  per  Cent,  and  warranted  free  of  Average 
^nderS  per  Cent 

§  320.  The  object  of  both  these  clauses  is  the  same,  viz.,  construction  of 
^«  protect  the  underwriter  against  trifling  claims :  the  former,  ^jjfrninte?free 
^^xnprising  articles  more   liable  to  sea  damage  than  the  ofaTcraj^ 
general  cargo,  though  not  so  perishable  as  those  which,  in  cent,  and  war- 
the  first  dause,  are  warranted  free  of  all  average,  stipulates  i^^^^/Tuder 
that,  with  respect  to  them,  the  underwriter  shall  not  be  3  v^^  cent 
^^le,  unless  the  loss  amounts  to  5  per  cent. :   the  latter  Object  of  these 
clause  provides  that,  with  regard  to  the  general  cargo,  the 
Bhip  and  freight,   he  shall  not  be    liable,   unless  the  loss 
amounts  to  3  per  cent,  (e) 

Upon  the  construction  of  these  clauses  many  questions  I*  How  the  re- 
^ve  arisen,  which  may,  however,  all  be  comprised  under  age  of  loss » to 
two  general  heads,  viz.,  1.  How  is  the  required  amount  of  ^^  """^^^  "^• 
lofls  to  be  made  up  in  itself?    2.  Upon  what  value  is  it  to  be 
^ciliated? 

(c)  Wells  V,  Hopwood,  S  B.  &  Ad.  together  with  those  in  the  first  clause, 

^*     Lord  Tenterden,  Littledale,  and  enumerated  articles ;  the  **  other  goods  *' 

'^nntoo,  were  the  mi^rity.  included  generally  in  the  3  per  cent 

v^)  3  B.  &  Ad.  26.  clause,  are  called  the   nori' enumerated 

vO  Tbe  articles  specified  in  the  5  articles. 
^  ceot.  dause  are  generallj  called. 


886  OP  EXCEPTED   RISKS   AND  LOSSES. 

Construction  of  (1)  The  first  questioii  that  presents  itself  under  the  first 
warranted  free  bead  IS  this,  CGTi  successive  losses,  happening  at  different  times, 
uader's^uer  *^  added  together  so  as  to  make  the  undencriter  liable  if  their 
cent.,  and  war-  aggregate  amount  exceeds  6  per  cent  or  3  per  cent  f 

ranted  free*  of  _^_.  .         , 

average  under         With  regard  io  freight  and  goodsy  there  never  has  been 

3  P^'^ent^ g^y  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 

(1.)  Successive   of  the  whole  damage  occasioned  in  the  course  of  the  voyage; 

losses  happen-  *^  ... 

ing  at  different  On  the  ground,  that  Until  the  end  of  the  voyage  it  is  im- 
l^*y^b^  add^*  possible  to  estimate  the  real  amoimt  of  damage  done  to  the 

together  to  cargo,  (f) 

make  up  the  &      V/ 

required  It  has  recently  been  decided,  both  in  this  coimtry  and  in 

the  United  States,  that  the  rule  is  the  same  with  regard  to 
the  shij)  also,  so  that  if  the  aggregate  of  successive  losses 
exceeds  3  per  cent,  the  underwriter  on  ship  is  liable.  (^) 

(2)  A  second  rule  is,  that  general  and  particidar  average 
cannot  be  added  together  so  as  to  make  the  underwriter 
liable  if   their    aggregate   amoimt    exceeds    the    requisite 
percentage.  (A) 
(2.)  General  But  with  regard  to  those  losses  already  mentioned,   which 

averagTrannot  ^^®  ^^  ^^®  nature  of  general  average,  because  voluntarily 
be  added  to-  incurred,  but  not  the  subjects  of  general  average  contribution, 
up  the  amount,  becausc  incurred  for  the  benefit  of  the  ship  only,  the  under- 
writer on  ship  is  liable,  although  they  do  not  amoimt  to  3  per 
cent,  (i) 
(3.^  Expenses  (3)  A  third  rulc  is,  that  expenses  incurred  for  saving  or 
saving  orVre-  preserving  the  cargo  and  freight  (such  as  warehouse  rent  in 
servmg  car^o     ^n  intermediate  port,  and   expenses  of  unloadin&c  and  re- 

cannot  be  added  ,  r       '  i  o 

to  the  average  loading)  cannot  be  added  to  the  damage,  in  order  to  make  it  up 
required"^   *^  '^  l^^  required  amount {j)\  for,  as  Mr.  Stevens  says,  these 

expenses  are  not  of  the  nature  of  a  loss,  but  are  charges  in- 
curred to  preserve  and  bring  forward  the  property:  the 
clause  only  contemplates  a  loss,  and  that  such  loss  should 

(/)  Beneck6,   Pr.  of  Indem.  473.  ed.     Bencck^,  Pr.  of  Indcm.  472.     2 

Stevens  on  Average,  228.  5th  ed.  Phillips  on  Ins.  499. 

(p)  Blackett  v.  Royal  Exch.  Comp.,  (t)  Stevens  on  Average,  229.   5th 

2  C.  &  J.  244.     t  Donnell  ».  Colum-  ed.     Beneck6,  Pr.  of  Indem.  473.     2 

bian    Ins.,     2    Sumner's    Rep.  366.  Phillips  on  Ins.  503. 

per  Mr.  J.  Story.  0*)  Stevens,  230.  Sth  ed.    Beneck^, 

(Jk)  Stevens  on  Average,   232.  5th  472. 


amount. 
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arise  from  an  accident.  (A)    If,  however,  the  loss,  independ-  Construction  of 
ently  of  these  charges,  exceeds  the  limited  amount  of  per-  wwrant^free 
centa£^,  these  chaises  themselves  must  be  paid  by  the  under-  °^  aTerage 

*^  *^  x-  ./  under  5  per 

writer,  whether  they  amount  to  3  per  cent,  or  not.  (/)             cent,  and  war. 
(4)  Fourthly,  it  is  a  rule,  that  the  expenses  of  ascertaining  average  under 
the  amount  of  the  loss  cannot  be  added  to  the  damage  to  make  ^P"^^"^ 


up  the  required  percentage  (wi);  but  if  the  damage  per  se  (4.)  Nor  the 
exceeds  the  required  amount,  then  these  charges  are  added  ccruining  the 
to  it  and  paid  by  the  underwriter;  otherwise  they  are  paid  by  *™'*""*  of  loss. 
the  assured :  the  rule  being  that  they  should^//  on  the  party 
who  must  have  sustained  the  loss  had  its  amount  been  aS' 
certained  without  any  expense* 

§  321.  The  second  question  is  upon  what  amoimt  is  the  I  J*  How  the 

t  iiT/^\T^«'»»  11  1       percentage  U  to 

percentage  to  be  calculated:  (1)  i5u*st,  it  is  a  rule  that  the  be  calculated. 
exception  is  limited  in  its  application  to  the  amount  at  risk  (^•)  O"****©. , 

*  .    .  amount  at  risk 

under  the  policy  at  the  time  of  loss,  i.  e.,  if  it  amounts  to  5  per  at  the  time  of 

cent,  or  3  per  cent,  on  the  interest  then  on  board  it  is  su£5cient, 

though  it  may  not  amount  to  5  or  3  per  cent,  on  the  interest 

subsequently  at  risk  under  the  policy.     This  is  established 

by  a  very  revolting  instance.     In  a  policy  on  a  slave  ship 

the  slaves  were   warranted  "free  of  average  under  5  per 

cent   for  loss   from  insurrection : "   An   insurrection  took 

place  at  a  time  when  there  were  only  forty-nine  slaves  on 

Wrd ;  seven  were  killed  in  suppressing  it :  It  was  held  that 

^e  underwriters  were  liable,  this  being  a  loss  exceeding  5  per 

cent,  of  the  number  on  board  when  it  took  place,  though  it 

^as  by  no  means  5  per  cent,  of  the  number  that  ultimately 

formed  the  complete  cargo,  (ii) 

(2.)  Upon  the  articles  enumerated  in  the  5  per  cent,  clause  sur^dTn^*^"  *^' 
^hen  insured  in  gross  (as  is  often  the  case  with  hides,  flax,  the  percentngc 
hemp,  &c.),  the  proportion  of  damage  is  calculated  upon  the  the  wiioic 
whole  amount  of  each  specified  article  taken  separately,  z.  e.,  enumeratwf**^** 
the  construction  of  the  memorandum  is  the  same  as  if  it  were  article  on 

l)oard. 


W  SteTcns,  230.  5th  cd.  (m)  Bencck^,  Pr.  of  Indem.  474.   2 

(0   Bcnccke,    472.     2    ThiUips    on     Phillips  on  1ns.  509. 
^"«.  498,  4D9.  (n)  Rohl  f.  Parr,  1  Es-p.  445. 

3  K  3 


wamuited  fres 


(3.)  AndoQiU 
other  good), 
wbun  lUipped 

ralculatcd  on 
tbe  wholu 
cargo:  idiUr 
when  each  dui 
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worded  "  sugar  free  of  average  under  5  per   cent, 
free  of  average  under  5  per  cent,  hemp  free  of  average  itndam 
5  per  cent,  and  bo  od  with  the  rest  of  the  eaomer&ted  articles 
Thus,  if   flax   and  hemp   be   insured   together.  Tallied  ■ 
lOOOJi,:  let  the  i^regate   amount  of  damage  upon  bofl 
articles  be  100/.,  t.  e.,  10  per  cent,  on  their  whole  valae  taks 
jointly ;  yet,  unless  the  damage  on  each  amounts  to  5  p- 
cent,  of  its  value  taken  separately,  the  claim  can  be  maim 
good  only  on  the  one  on  which  it  exceeds  that  amount,  (o) 
(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  resi 
the  cargo,  under  the  general  term  "  all  other  goods,"  is  w^ 
ranted  free  of  average,  without  any  specific  enumeratioiL 
distinct  classes,  it   is  obvious   that   the  same   rule   canX3 
apply:  accordingly,  the  practice  is  to  regard  the  whcAo 
the  non-enumerated  articles  aa  forming  tc^ether  one  maa^ 
property,  and  then  to  calculate  the  percentage  of  damage 
their  aggregate  value  (p) ;  unless,  indeed,  the  non-enumer&t 
articles  have  been  separately  valued  in  the  policy  :  for  tlac 
such  separate  valuation  gives  a  distinct  basis  on  which  to  ooi 
pute  the  damage,  as,  e.y.,  if  coffee  is  valued  at  3001,  and    ** 
at  3000/.,  the  amount  of  dami^  on  the  coffee  must  amois 
to  91,,  and  on  the  tea  to  90L,  in  order  to  make  the  nadtf 
writer  liable:  if  it  were  Hi  on  the  coffee,  and  ( 
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hogsheads,  or  three  of  the  bags^  to  be  so  damaged  as  wholly  Construction  of 

/•     /•  1  1 '         •  1  .  •  /»   ^^^  clauses 

unfit  tor  use,  the  underwnter,  upon  the  strict  construction  of  warranted  free 
the  memorandum,  would  clearly  not  be  liable,  (r)     Of  course,  undirj^p^er 
if  the  five  hogsheads,  or  the  three  bags,  be  totally  washed  out  «««*•»  ^^  ^^f- 

,  ranted  free  of 

or  go  to  the  bottom  of  the  sea,  the  assured,  since  Davy  v.  average  under 
Milford,  would,  in  this  country,  be  entitled  to  recover  their     P^  ^^^' 
full  value  as  for  a  total  loss  of  part ;  but  not  as  a  particular 
average  loss. 

(5.)  It  is  obvious  that  this  mode  of  estimation  must  in  (5.)  Clauses 

that  are  inserted 

many  cases  be  unfavourable  to  the  assured ;  in  order,  there-  in  practice,  to 
fore,  to  protect  himself  and  render  the  underwriter  liable,  ^J^^^euktbg'*'' 
where  otherwise,  on  the  strict  construction  of  the  memo-  the  percentage. 
randnm  he  could  not  be  so,  certain  stipulations  have  been 
introduced  into  the  policy  on  behalf  of  the  assured,  as  e,  ff. 
**  to  pay  cmerage  on  each  specieSy  as  though  separate  interests 
separately  insured : "  "  To  pay  average  on  ten^Jifteeny  or  twenty 
hogsheads^  succeeding  numbersy  as  ify  ^c,"  as  before.     If  there 
are  no  numbers,  in  such  case  the  practice  is  to  disregard  the 
clause  entirely,  and  to  pay  the  average  only  if  it  amount  to 
the  stipulated  percentage  on  the  whole  quantity,  {s)    To  meet 
the  case  where  manufactured  goods  are  shipped  in  bales  or 
packages,  the  general  clause  inserted  is,  ^^  To  pay  average  on 
each  packagey  as  if  separate  interests  separately  insured,'*^  {£) 

The  effect  of  these  clauses  is  to  make  the  underwriter 
liable  in  many  cases  where  he  would  have  escaped  from 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1000/.  be  insured  on  ten  cases  of  manufactured  ^-ffect  of  these 

clauses. 

goods  valued  at  lOOi  each  case,  ^^to  pay  average  on  each 
package  as  of  separate  interests  separately  insured  :^^  suppose 
five  of  the  cases  to  be  damaged  each  3.  per  cent.,  or  15/.  in 
the  whole:    then  compensation  may  be  claimed  from  the 


(r)  1   Mageivh  73.     Stevens,  224.         (t)  Stevens,  220.  5th  ed. 
5th  ed.     Beneck^,  474. 

(«)  Beneck^,  Pr.  of  Indeho.   478., 
and  Me  note,  ibid. 

3  K  4 


ConMnietian  ol 
thu  clfiiucs 
warrnnted  fire 
of  average 

ruited  fie«  of 
■vcrage  under 
3  per  cent, 
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diranjK 
exceeds  the  re- 
quired per- 

vhotc  amount 

the  sepaiate 
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underwriters,  though,  without  the  clause,  the  loss  mnet  hax 
amounted  to  50/.  in  order  to  make  them  liable,  (u) 

If  the  damugc  exceeds  the  required  per  centage  on  tl 
whole  amount,  the  assured  may,  at  hia  option,  calculate  tl 
percentage  either  on  the  whole  amount  or  on  the  damagi 
packages. 

Thus,  supposing,  on  the  same  data,  one  of  the  cases  to  lu' 
been  damaged  50  per  cent.,  or  501,  and  the  rest  to  aiw 
damaged  only  1  per  cent.,  the  assured  may  recover  t' 
amount  of  damage  on  the  nine  cases,  though  under  i 
required  per  centage,  because  the  whole  damage  exceeds  5  ^ 
cent.,  on  the  whole  value.  The  reason  is,  that  this  dau. 
having  been  introduced  for  the  benefit  of  the  as8ared>  mi 
be  construed  in  his  favour,  (v) 

Air.  Stevens  says  that  the  insertion  of  these  claiuea 
so  much  a  matter  of  general  usage  whenever  goods  ] 
insured  direct  from  their  place  of  growth  or  monuiactu 
that,  even  when  omitted,  the  policy  ie  acted  upon  as  thov 
they  had  been  introduced.  {«;) 

It  has  been  decided  in  the  United  States  that,  in  order 
calculate  whether  the  percentage  of  loss  amounts  to  5  oi 
per  cent,  on  the  insurable  value  of  the  goods,  the  premion: 
to  be  deducted  from  that  value  (x);  but  no  such  prin<»] 
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tyercentage,  the  underwriter  in  liable  for  the  full  amount  of  Construction  of 

ttl6  Cl&USGft 

tke  loss,  and  not  only  for  the  surplus,  (y)]  warranted  free 

of  average 
under  5  per 
cent.,  and  war- 
ranted free  of 

Sect.  II.    Warranties  to  he  free  of  Seizure  and  Confisca"  «veragc  under 

,  3  per  cent. 

tion  in  Port  of  Discharge^  and  other  excepted  Risks. 

§  322.  During  the  last  war,  when  almost  all  the  ports  of  Warranties  to 
the  Balticf  were  in  a  state  of  occasional   hostility  to  this  seizure  and 
country,  and  the  adventurous  expeditions  to  those  seas  were  ^"t  of  db-  *° 
undertaken  without  any  fixed  destinations  (the  election  of  charge,  and 

^  •'  ^  ^  ^  ^         other  excepted 

the  ports  of  discharge  being  necessarily  left  to  the  captain's  risks, 
discretion,  according  to  the  exigencies  of  the  case),  it  became  Warranty  to  be 
frequent  for  the  underwriters  to  insert  a  stipulation  that  l^^^h^p^"'** 
they  should  not  be  answerable  for  the  risk  of  capture,  seizure, 
or  confiscation  in  the  ship's  port  of  discharge. 

Various  cases  were  decided  on  the  construction  of  these  What  shall  be 
clauses,  in  most  of  which  the  sole  question  was,  whether  the  ship's  port  of 
sliip,  at  the  time  of  seizure,  was  in  that,  which,  with  reference  ^^y"*^^ 
^  the  nature  of  the  risk,  and  the  whole  circumstances  of  the  meaning  of  the 
^^^«e,  could  fairly  be  regarded  as  her  port  of  discharge^  within 
"^^  contemplation  of  the  parties  to  the  policy.     The  courts, 
*^  the  nature  of  the  subject  required,  exercised  great  liberality 
^f  construction  in  forming  a  judgment  on  this  point,  guiding 
ftemaelves  rather  by  the  nature  of  the  risk  and  the  intention 
^^  the  parties,  tlian  by  the  strict  and  legal  meaning  of  the 
^^port. 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ship, 

Warranted  free  from  capture  and  seizure  in  her  port  of  dis- 

^haige,"  once  come  within  the  danger  of  capture  from  the 

^d,  for  the  purpose  and  with  the  intention  of  discharging 

^  Cargo,  she  should  be  considered  to  be  in  her  elected  port 

^*  discharge  within  the  meaning  of  this  warranty ;  and  this 

*^^tlier  she  come  to  an  anchor  in  an  open  roadstead  outside 

*   luirbour,  the  same  being  a  place  where  ships  of  burden 

^^^^    Stctens  on  Average,  227.  5th     United   Sutcs.      2   Phillips  on   Ins. 
"Xlie  practice  is  the  same  in  the    510. 
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Warranties  to 
be  free  of 
seizure  and 
confiscation  in 
port  of  dis- 
charge, and 
other  excepted 
risks. 


Warranty  to 
be  free  of  eon* 
fitcatioH  in 
port  of  dis- 
charge. 


Warranty  to  be 
free  of  capture 
and  seizure  in 
port  gene- 
rally. 


usually  unload  (z) ;  or  lie  on  and  off  in  a  river  forming  the 
estuary  of  a  port,  waiting  for  intelligence  (a) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a  design 
of  discharging  there ;  of  which  purpose  and  design  the  jury 
are  the  best,  and,  indeed,  only  proper  judges.  (V)  If,  on  the 
other  hand,  the  ship  be  moored,  not  only  outside  the  harbour, 
but  in  the  open  sea,  outside  the  roadstead^  in  which  ships 
usually  discharge  their  cargoes,  though  she  be  there  captured 
by  a  force  from  the  shore,  this  is  not  a  loss  from  which  the 
underwriters  are  protected  by  the  warranty,  (c) 

Confiscation  means  more  than  capture,  and  imports  '^  an  act 
done  in  some  way  on  the  part  of  the  government  of  the 
country  where  it  takes  place,  and  in  some  way  beneficial  to 
that  government,  though  the  proceeds  need  not,  strictly 
speaking,  be  brought  into  its  treasury."  (rf)  Hence,  where 
a  ship,  "  warranted  free  from  confiscation  by  the  government 
in  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  French  privateer, 
and  being  carried  into  Pillau,  the  decision  of  the  matter  was 
referred  by  the  Prussian  courts  to  the  Imperial  Council  of 
Prizes  in  Paris,  by  which  tribunal  the  ship  and  cargo  were 
condemned  as  prize  to  the  French  captors,  and  the  property 
given  up  to  them ;  this  was  held  not  to  be  a  confiscation  by 
the  Prussian  government,  and  therefore  not  a  risk  excepted 
by  this  warranty,  (e) 

The  courts  put  a  different  construction  on  the  warranty  to 
be  free  of  capture  in  the  ship's  "  port  or  discharge,^^  and  on 
the  warranty  to  be  free  of  capture  "  in  port  of  ports  "  gene- 
rally. (/)     In  the  first  case,  as  we  have  seen,  they  considered 


(z)  Dalgleish  v.  Brooke,  15  East, 
295.,  the  leading  case  on  the  subject  of 
this  warranty.  Oom  v,  Taylor,  3 
Camp.  204.  Maydhew  r,  Scott,  ibid. 
205.,  overruling  Keyser  ».  Scott,  4 
Taunt.  6f>0. 

(a)  Jarman  r.  Coape,  13  East,  394. 
S.  C.  2  Camp.  613. 

(6)  Reyner  r.    Pearson,  4  Taunt. 
662.     Levin  v.  Ncwcnham,  ibid.  722. 


(c)  Mellisli  V.  Staniforth,  3  Taunt 
499.  Levy  v.  Vaughan,  4  Taunt. 
387.  Keyser  v.  Scott,  ibid.  660.  Levin 
V.  Newenham,  ibid.  722. 

(<f)  Per  Lord  EUenborough  in  15 
East,  269. 

(e)  Ltjvi  V.  AUnult,  15  East,  267. 

(/)  Per  Lord  EUenborough  in  Jar- 
man  V,  Coape,  2  Camp.  614. 
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ike  intended  place  of  loading  "  the  port  of  discharge,"  though  vvarranties  to 
AH  open  roadstead,  and  not  infra  prtBstdia  partus :  in  fact,  as  seizure  and 
Mr.  J.  Bayley  expressed  it,  in  Jarman  v.  Coape,  the  word  ^J^f^^^ '" 
port  in  such  warranties  was  regarded  as  used  in  contradis-  charge,  and 
tiixction  to  the  hiffh  seas,  (jj)     On  the  other  hand,  they  do-  risks, 
tennined  that  a  warranty  against  capture  in  port  generally 
could  not  be  avadable  for  the  underwriters,  unless  the  ship, 
at  the  time  of  capture,  was  actually  within  some  port ;  and 
that  it  was  not  sufficient,  under  such  a  warranty,  that  she 
should  then  be  in  an  open  roadstead,  where  ships,  in  ordinary 
cuK^mnstances,  sometimes  lighten,  but  never  discharge,  their 
cargoes  (K) ;  nor  within  the  headlands  which  form  the  mouth 
^^    a  river.     Hence,  where  a  ship,  insured  from  Rotterdam 
*o  Xondon,  and  **  warranted  free  from  capture  in  port,"  was 
•ptnred  while  lying  at  anchor  oiF  Ghoree,  in  the  river  Maes, 
the  headlands  which  form  the  mouth  of  that  river, 
underwriters  were  held  liable,  (z) 
"Where  the  policy  contains  a  warranty  against  capture  in  The  declaration 
ip's  port  of  discharge,  it  is  not  necessary,  in  declaring  for  n^tWe  that 
*     loss  by  seizure,  to  negative  that  it  was  in  port ;  at  least,  f**®  seizure  was 

_  •  ^'^  port. 

®^oh  declaration  will  be  held  good  after  verdict.  (J) 

If  a  ship  with  such  a  warranty  be  lost  under  such  circum-  Where  perils  of 

stajices,  that  the  proximate  cause  of  loss  is  perils  of  the  seas,  p^xT^te^  ^^ 

^^ough  she  be  also  captured  and  condemned,  the  underwriter  cause  of  loss, 

,_  til,     *^®  underwriter 

'^9\Mx  not  be  protected  by  the  warranty :  if,  on  the  other  hand,  is  not  exempted 
altlough  she  may  have  been  severely  damaged  by  sea  perils,  ranw*a«tor' 
^lid  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con-  ^**®'®  ^^^  ^^"^ 

-^  ».         .       ,  .  /»  1  1  1  though  brought 

aemnation  is  the  proximate  cause  of  loss,  the  underwriter  about  by  the 
willbediscjharged.  ^■^'X^. 

Thus,  where  a  ship,  "  warranted  free  from  American  con"  ^^^h  caused 

,  '  .  ^  ./         ./  by  capture  and 

^^^^^moHonf^  was  driven  upon  the  rocks,  and  much,  though  condemnation. 
only  partially,  damaged  in  trying  to  escape  by  night  out  of  Li^jf  »»•  Jan»cn> 

.  «  1  tb  Jl«a8t)  04:0» 

™^  port  of  New  York  from  an  American  embargo,  but  the 
^€xt  day,  having  been  deserted  by  her  crew,  was  got  oiF  by 

v^)  Per  Bayley,  J.,  in  Jarman  v         (t)  Baring  v.  Vaux,  2  Camp.  541. 

^^^  13  East,  39«.  0)  Rucker  r.  Green,  15  East,  288. 

,/*)    Brown  v.   Ticrney,    1   Taunt 
517.  ^ 
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Warranties  to  the  Americans  and  condemned  by  them  for  breach  of  the 

seizure  and  cmbaigo,  the  Underwriters  were  held  to  be  protected  from  a 

^rtofdTJ^*"  claim  for  total  loss  by  the  warranty  (A);  but  where,  under 

charge,  and  a  policy  on  ffoods,  destined  for  the  South  American  repub- 

other  excepted     ,.  , 

risks.  licans,  and  "  warranted  free  from  capture  and  seizure,"  the 

Hahn  v.  Cor-     "^^^^P  ^^^  totally  wrecked  on  the  sands  about  eight  or  nine 
bett,  2  Biugh.     mUes  from  her  port  of  destination,  and  the  goods  were  taken 

from  the  wreck  in  a  sea-damaged  state,  and  confiscated  imder 

the  authority  of  the  Spanish  Royalists,  who  had  then  got 

possession  of  the  port,  it  was  held,  that  here  the  proximate 

cause  of  loss  was  the  perils  of  the  seas,  and,  therefore,  that  the 

underwriters  were  liable,  notwithstanding  the  warranty.  (/) 

O'Reilly  r.  Where  a  ship,  warranted  "  free  of  capture  and  seizure,  and 

Ass.  Comp.       the  consequences  thereof  in  her  port  of  loading,"  in  order  to 

4  Campb.  246.    ^void  such  Seizure  ran  to  sea  before  she  was  properly  loaded, 

and  was,  in  consequence,  obliged  to  put  into  a  port  out  of 
the  course  of  the  voyage  insured,  it  was  held  that  the  under- 
writers, under  this  policy,  were  not  liable  (m);  but  where 
the  freight  of  the  same  ship  was  insured  by  a  policy  which 
did  not  contain  this  warranty,  it  was  held  that  they  were 
liable  for  the  same  loss,  (w) 
Warranty  to  be       ifc  jg  customary  at  Lloyd's  to  insure  live  stock  with  a 

free  of  mortal-  ... 

ity  and  jetti-       "  Warranty  to  be  free  from  mortality  and  jettison;"  and,  in 

practice,  underwriters  so  insuring  are  not  considered  liable 
for  any  loss  arising  from  mortality  or  death  of  cattle,  where 
the  ship  arrives  safe,  but  only  where  the  ship  is.  lost  and  the 
animals  are  drowned. 

This  usage,  though  undoubtedly  established  at  Lloyd's, 
has  been  determined  to  be  only  legally  binding  upon  those 
who  can  be  shown  cognizant  of  it,  either  in  fact,  or  pre- 
sumptively from  residence  in  London  or  from  being  in  the 
habit  of  transacting  insurance  business  at  Lloyd's,  (o) 

In  order  to  avoid  all  possibility  of  misconception,  it  would 


(*)  Livie  V.  Jnnsen,  12  East,  648. .  (ji)  O'Reilly   t?.    Gonnc,   4   Camp. 

(/)  Hahn  v  Corbctt,  2  Bingh.  205.  249. 

9  Moore,  390.  ip)  Gabay  r.  Lloyd,  3  B.  &  Cr.  793. 

(m)  O'Keilly  v.  Royal  Exch.  Ass.  5  Dowl.  &  Uyl.  641. 
Comp.,  4  Camp.  246. 
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aecm  advisable  for  underwrltera  on  live  stock  who  wish  thus  JJ|^^[,^q}.^^  ^ 
to  toiit  their  liability,  to  warrant  themselves  free  from  all  seizure  and 
loss  of  anj  kind  on  the  animals  insured  if  the  ship  arrives  port  of  dis- 

fi  charge,  and 

"^  other  excepted 

"We  have  already  seen  what  losses  will  and  what  will  not  '"^^s* 
be  considered  as  falling  within  the  exception  of  losses  by 
mortality,  (p) 

(p)  Tnham  v.  Hodgson,  6  T.  Rep.     Aid.  107.  Gabay  v,  Lloyd,  3  B.  &  Cr. 
656.    Lawrenee  t;.  Aberdein,  5  B.  &    793. 


OF  OENEEAI,  ATEBAQE. 


CHAP.  IV. 

OP  GEKEBAL  AVEBAGE. 


Ik  the  three  preceding  chapters  we  hare  conadered  lua  nr^ 
as  covered  or  not  covered  hj  the  policy :  in  the  two  wh.'S.csh 
follow  under  the  head  of  general  and  particular  average)  ~^^e 
ahoU  have  to  condder  them  with  reference  to  their  prodnc.5.X3g 
cause  and  the  mode  of  their  compensation:  in  treating  «1 
total  and  partial  loss  we  shoU  regard  them  with  refereno^  ic 
the  amount  of  damage  austiuncd  by  the  thing  insured  ^mjxii 
the  corresponding  extent  of  tbe  assured's  claim  upon  -^^t 
underwriter. 

In  the  present  chapter  we  propose  to  treat  of  gen^siil 
average  under  the  foUowmg  heads: — 

Sect.  I.  Principles  of  the  doctrine  of  general  average. 

Sect.  II.  General  average  losses — sacrifices  for  the  comiacac 

benefit. 
Sect.  III.  GcDeral  nveragc   losses — extnioidinary  «spet^ 
c  commou  benefit. 

a  general  avenge, 

to  diFe*:" 
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.  L  Principles  of  the  Doctrine  of  General  Average. 

The  term  '^  general  average  "  is  used  indiscriminately,  Prineiplefl  of 
38  to  denote  the  hind  of  loss  which  gives  a  claim  to  ^\^^^^  "^ 
verage  contribution^  and  sometimes  to  denote  such  con-  nge. 
itself:  in  order  to  avoid  conAision^  it  would  have  been   GenenVave- 
)  use  the  term  general  average  loss,  when  speaking  of  "St**"""" 
er,  and  general  average  contribution,  when  speaking  of 
'.     All  losses  which  give  a  claim  to  general  average 
tion  may  be  divided  into  two  great  classes —  1.  Those  General  ave- 
ise  from  sacrifices  of  part  of  the  ship  or  part  of  the  ^^iljdlnto 
rposely  made  in  order  to  save  the  whole  adventure  *^o  ff^* 

classes* 

ishing.     2.  Those  which  arise  out  of  extraordinary 
incurred   for  the  joint   benefit  of  both  ship  and 

I  of  the  first  class  are  those  which  are  alone  men- 

1  the  text  of  that  Bhodian  Law  which  is  generally 

.  as  the  foundation  of  the  whole  doctrine  of  general 

a) :  but  it  is  evident  that  expenses  incurred  by  the 

\  part  of  the  adventure  for  the  joint  benefit  of  tte 

ve  just  as  valid  a  claim  to  contribution  in  general 

as  any  other  species  of  loss  intentionally  incurred 

same  purpose ;  and  they  have  been  accordingly  ad- 

jo  give  such  a  claim  by  the  law  and  practice  of  all 

i  states. 

nly  distinction  between  these  two  classes  of  losses,  is  Practical  dis- 

rinciples  upon  which  they  are  contributed  for,  which,  tween  the  two. 

hall  see  in  the  sequel,  vary  in  the  two  cases :  and 

s  ground  it  becomes  of  practical  importance  to  bear 

action  in  mind. 

leral  average  loss,  therefore,  may  be  defined  to  be  "  a  Definition  of 

ing  out  of  extraordinary  sacrifices  made,  or  extra--  general  average 


t  bare  text  of  that  law,  in     in  terms  solely  to  the  case  of  jettison ; 
not  extend  to  tbe  sacrifice     **  jact us  factus  leTandae  navb  gratia.** 
rt  of  fAe  ship,  and  is  confined 


writers. 


878  OP  GENERAL   AVERAGE. 

Principles  of      ordinary  expenses  incurred^  for  the  joint  henejit  of  ship  and 

Senate!  "^    cavgor  (h) 

"■"o®-  The  plainest  principles  of  equity  require  that  the  sacrifices 

Principle  of       SO  Submitted  to  should  be  made  good  (sarciantur) ;  and  the 
contrUjution!^*  expenses  incurred  be  repaid y  by  a  general  contribution  from 

all  those  benefited  by  either  the  one  or  the  other,  in  propor- 
tion to  the  value  of  the  property,  which  those  sacrifices  and 
expenses  have  been  instrumental  in  saving,  (c)    Hence,  a 
general  average  general  average  contribution  may  be  defined  to  be  a  contri- 
contribution,      bution  by  all  parties  in  a  sea  adventure^  to  make  good  the  loss 

which  has  been  sustained  hy  one  or  more  of  their  co'adventurersy 

from   sacrifices   made   or   expenses  incurred  for   the  general 

benefit,  (d) 

Adjustment  of       The  amount  paid  by  each  of  the  co-adventurers,  as  his  share 

and  liability  of  of  the  Contribution,  is  exactly  proportioned  to  the  value  of 

wrUo"*^^*         his  property,  as  finally  saved  by  the  sacrifice^  or  at  the  time 

it  wo^  benefited  by  the  expenditure ;  this  sum  is  ascertained 
in  most  cases  directly  after  the  ship's  arrival  at  her  port  of 
destination,  and  is  there  assessed  upon  each  of  the  co- 
adventurers,  who  are  in  law  primarily  liable  to  the  party 
who  has  suffered  by  the  loss :  if,  however,  they  are  insured, 
they  are  entitled  to  claim  from  their  underwriters  the  same 
proportion  of  the  sum  insured  m  the  policy,  as  the  amount 
assessed  upon  them  by  way  of  contribution,  bears  to  the 
whole  value  of  their  property,  as  saved  by  the  sacrifice,  (e) 
In  practice,  accordingly,  whenever  ship  or  goods  are  insured, 
general  average  losses,  when  their  amount  is  once  ascertained, 
are  settled  by  the  underwriters.  The  process  by  which  the 
amount  of  damage  is  ascertained,  and  the  different  sums  to 
be  paid  in  contribution  for  it  are  assessed  upon  the  parties 
interested,  and  made  good  to  them  by  the  underwriters,  is 
called  the  adjustment  of  general  average. 


(&)  Per  Lawrence,  J.i  in  Birkley  v.  racrces  suas  salvas  habuerint.     Dig. 

Presgrave,  1  East,  228.  lib.  xiv.  tit.  2. 

(c) -Slquissimum  enim  est  commune  (d)  See    Stevens    on    Average,   S. 

detrimentura  fieri  eorum,  qui  propter  5th  ed. 

amissas  res  aliorum,  consecuti  sunt,  ut  (e)  1  Magcns  on  Ins.  55, 
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4  324.  Having  thus  given  a  brief  sketch  of  the  doctrine  Principle^  of 
general  average,  let  us  proceed  to  examine  it  more  in  ^^ewi^t^** 
ttsHf  and  coomience  by  inquiring  into  the  characteristics  "«*• 
'  those  losses  which  give  a  claim  to  general  average  con-  A  general  ave* 
ilution.    The  leading  characteristic  of  a  general  (as  distinct  [^uu'^ym  the 
om  a  particular)  average  loss,  is,  that  it  is  the  intentional  ***  otmBtL 
suit  of  the  act  of  man,  not  the  inevitable  result  of  the  perils 
svred  against ;  it  arises  from  damage  purposely  submitted 
>9  or  directly  effected  by  the  agency  and  will  of  man ;  not 
scidentally  caused  by  the  agency  of  the  winds  and  waves.  (/) 
A  storm  arises:  the  ship  is  making  water  with  every  sea, 

uiger  of  being  lost :  if  goods  are  thrown  overboard  to  lighten 
ur^  or  masts  cut  away  to  bring  her  up,  the  damage  so  sus- 
ined  by  the  owner  of  the  goods  or  the  ship,  is  a  loss  which 
ves  them  a  clwn  to  general  average  contribution ;  in  other 
ords,  is  a  general  average  loss.  If,  under  similar  circum- 
Ancefl^  instead  of  being  thus  sacrificed  for  the  common  safety, 
^  goods  are  washed  out  by  the  waves,  or  the  mast  snapt 
^tinder  by  the  wind,  the  loss  falls  entirely  upon  the  party 
hose  property  was  thus  damaged ;  in  other  words,  is  a  par- 
Bolar  average  loss. 


order  to  entitle  the  party  sustaining  such  loss  to  a  The  lo»  mutt 
^eral  average  contribution,  it  must  appear  to  have  been  the  bene£t  of 
JCurred  with  a  view  to  the  general  safety  of  the  whole  **>e»*«^ad- 
^Venture  (t.  e.  of  the  ship,  cargo,  and  freight).    The  prindple 
•   the  Shodian  law  is,  ut  omnium  contributiane  sarciatur 
^tod  pro  OMNIBUS  datum  est  (ff)    The  loss,  which  is  to  entitle 
Qe  of  the  co-adventurers  to  a  contribution  from  a//,  must 
e  Buffered  for  the  sake  of  all;  and  accordingly  we  find  that 
^  sea  laws  of  the  Middle  Ages  invariably  required  that  the 
Qaster,  before  he  could  claim  a  general  average  contribution, 
bould  swear  that  the  sacrifice  was  made  to  save  the  ship^  the 
^^0,  and  the  Uves  and  liberties  of 'the  crew.  (A) 

CO  EmerigoDy  chap.  liL   lect.  39.         (A)  **  Pour  saufver  leiirs  corps,  la 
*^  ^  P*  58S.  cd.  1S37.  Beef,    et    les     darre^s.**      Jugemens 

(»  lUig.  lib.  ziv.  tit.  2. 1 1.  d'OleroD,    arL   8.       Pardessus,    Lois 

3L 
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Principles  of 
the  doctrine  of 
general  ave- 
rage. 

Where  the 
general  safety 
of  the  whole 
adventure  is 
not  imperilled, 
a  loss  incurred 
for  the  safety  of 
part  gives  no 
olaim  to  con- 
tribution. 
Nesbitt  V, 
Lushington, 
4  T.  Rep.7«S. 


So  it  has  been  held  in  this  country^  that  where  the  general 

safety  of  the  whole  adventure  is  not  imperilled^  a  loss  incurred 

for  the  safety  of  a  part  thereof  cannot  give  a  daim  to  o6n-> 

tribution  in  general  average^     Thus,  where  a  mob  in  Ireland 

boarded  a  ship  partly  laden  with  com,  and  would  not  leavQ 

her  till  they  had  compelled  the  captain  to  sell  them  the  com 

at  a  certain  low  rate ;  it  was  contended,  on  the  part  of  thQ 

assured,  that,  as  the  captain  was  thus  obliged  to  let  the  people 

take  the  <x)rn,  in  order  to  induce  them  to  spare  the  rest  ofth€ 

cargoy  this  was  a  general  average  loss ;  but  Lord  .KenyoQ 

held  that  this  was  not  so,  because  the  whek  adventure  nkever 

was  in  jeopardy :  for  the  persons  who  took  the  com  intended 

no  injury  to  the  ship^  or  any  other  part  of  the  cargo,  but  ihQ 

com.  (i)    Upon  the  same  principle  Mr.  Beneck4  maintidiii 

that  if  the  master  of  a  neutral  ship  who  had  secretly  taken 

enemy's  goods  on  board,  should, /rom  fear  of  having  these 

goods  confiscated^  slip  his  anchor,  or  throw  those  pattieiilmr 

goods  overboard,  neither  he  nor  the  owners  of  tbeso  goocU 

would  have  any  daim  to  contribution  upon  the  other  parties 

to  the  adventure,  because  such  sacrifice  was  made  not  td 

save  the  whole,  but  only  a  part.  (J)    In  the  same  way,  where 

expenditures  appear  to  have  been  made  not  for  the  joiai 

benefit  of  both  ship  and  cargo,  but  for  the  benefit  either 

of  the  ship  alone,  or  of  the  cargo  alone,  they  can  give  no 

claim  to  general  average  contribution,  but  will  be  a  charge 

on  the  owner  of  the  particular  interest  benefited  thereby^ 

Thus,  as  we  shall  see  more  at  large  hereafter,  the  expense^ 

of  making  a  port  of  distress^  in  -order  to  r^tf  are  a  general 

average  loss,  because  the  act  of  making  the  port  is  for  the 

common  benefit  both  of  the  ship  and  cargo.  (A)     But  the 

expenses  of  repairing  the  ship  after  the  port  ia  once  enteredt 


Mar.,  vol.  i.  p.  328.     **  Tho  beholden  Pardessus,  Lois  Mar.,  vol.  ii.  p.  104« 

xhr  Lifi,  Scbiff*,  und  Gut."     Laws  of  chap.  97.  of  the  Italian  translatioii. 

Wisbuy,  art.  22.  Pardessus,  Lois  Mar.  («)  Nesbitt    v,   Lushington,    4   T. 

Tol.  L  p.  476.     *'  Les  personnes,  et  le  Rep.  783. 

haver,  et  tot  quant  891  ha.**    Consolato  (j)  Benecke,  Pr.  of  Indem.  223. 

del  Mare,  c.54.  of  the  original  Caulan.  (A)  See  pott.  Sect.  IIL  Art  3.] .  . 
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fidl  solely  upon  the  shipowner  himself,  for  whose  benefit  Principles  of 

1  ,         1  ,  .  ,    „v  the  doctrine  of 

alone  thej  have  been  mcurred.  (/)  general  aye- 

The  general  safety  of  the  whole  adventure  must  also  be  "^ 


the  motive  for  the  sacrifice;   and  if  made  with  any  other  The  general 

•^       ^  safety  must  be 

object,  it  can  give  no  claim  to  a  general  average  contribu-  the  oa^  of  the 

fiftcnfice. 

tion.  Thus,  where  the  captain  of  a  ship  which  was  just  on 
the  point  of  capture  threw  overboard  a  quantity  of  dollars, 
not  to  save  the  ship  and  cargo,  but  merely  to  prevent  the  del* 
larg  frcm  falling  into  the  enemy* 9  hands,  this  was  held  not  to 
be  0uch  a  jettison  as  could  entitle  the  owner  of  the  dollars  to 
a  general  average  contribution,  (m) 

It  has  also  been  laid  down  that  not  only  must  the  sacrifice  Query,  whether 
be  made  with  a  view  to  the  safety  of  the  whole  adventure,  be  averted  by 
but  that  it  must  also  accomplish  that  object,  at  least  for  the  ^^^^'^^^  '^ 
time,  otherwise  it  can  give  no  claim  to  a  general  average  claim  to  gene- 
oontzibution.  (n)     It  is  quite  dear,  indeed,  that  if  both  ship  contribution? 
and  cargo  entirely  perish  in  spite  of  the  sacrifice,  so  that 
nothing  of  either  comes  to  the  hands  of  their  respective 
ownen^  no  contribution  whatever  is  due.     The  really  difii- 
colt  question  arises  in  cases  where  die  ship  is  wrecked  by 
4.  4»ey  ^  A„«y  peril  U.  .,».  .U«h'u„ -»«»  ,^ 
made,  but  the  goods  or  a  part  of  them  are  saved :  in  such 
cases  does  that  which  is  saved  contribute  for  that  which  has 
been  sacrificed  ?     The  question  is  one  of  great  nicety  and 
some  doubt ;  for  which  reason  it  has  been  thought  better  to 
reserve  its  discussion  to  another  part  of  the  chapter  than  to 
introduce  it  here,  where  the  object  is  to  enumerate  only  the 
midoubted  requisites  of  a  general  average  loss,  (o) 

It  is  an  undoubted  requisite  of  a  general  average   loss  The  loss  must 
that  it  should  have  been  incurred  under  the  pressure  of  a  under  the  pres- 
real  and  imminent  danger.     The  sacrifice  may  have  been  neiTt  danger!" 
t^onAjide  made  with  a  view  to  the  general  safety ;  but  it  can 
give  no  claim  to  contribution  unless  that  safety  shall  appear 


(0  8eejM|»  S«:t.  IIL  Art  S.  last  edition  (a.s.  1844)  of  Chancellor 

(m)  Botlcrv.  Wildman,  3  B.  &  Aid.  Kent's  Comm^  toL  iiL  p.  934.  note 

'^  (c). 

(«>  S^  |||9  Authoritiaa   toUeeted,  (o)  Sc9  pott,  Sect  V. 

^^  **««  result  giTen  as  aboTe,  in  the 

.3l  3 
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Principles  oF  to  have  been  really  endangered.  I  am  not  bound  to  make 
general  ave.       good  to  another  a  loss  he  has  Intentionally  incurred,  with  a 

"^^^ view  to  my  benefit,  if  such  loss  was  one  which  a  man  of 

ordinary  firmness  and  sound  judgment  would  not,  under  the 
circumstances,  have  submitted  to.  The  sacrifice  must  have 
been  made  under  the  urgent  pressure  of  some  real  and  imme^ 
diately  impending  danger^  and,  must  have  been  resorted  to  as 
the  sole  means  of  escaping  destruction, 

**  In  order  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made:  that  measure  must'  have  been  forced  upon  those  re- 
sorting to  it  by  the  fear  of  perishing,"  [par  la  crainte  de  perir). 
"  A  panic  terror,"  says  the  same  great  writer,  "  will  not  excuse 
the  captain  who  has  had  recourse  to  a  jettison  without  being 
forced  to  it  by  real  danger,"  (p) 
*nie  sacrifice  The  old  sea-laws  detail  with  great  minuteness   all    the 

sortecTto  with-  fo™^^  which  ought  to  be  observed  by  the  captain  before  pro- 
out  such  deli-  needing  to  make  any  sacrifice  for  the  general  safety,  (y)  In 
vase  may  admit  tnodem  times  Mr.  Stevens  gives  it  as  the  practical  rule  to  be 

observed,  where  the  case  admits  of  it,  that  the  master  should 
consult  the  most  experienced  of  the  crew  and  the  supercargo, 
if  there  bei  one  on  board ;  and  then  make  as  minute  an  entry 
in  his  log-book  as  the  case  may  require,  and,  immediately  on 
arriving  at  the  first  port,  note,  and,  if  possible,  extend  his 
protest,  (r) 

It  is  obvious,  however,  that  in  those  cases  of  desperate 
and  urgent  danger,  which  allow  no  time  for  hesitation  and 
discussion,  no  greater  degree  of  deliberation  should  be  required 
than  may  be  necessary  to  rescue  the  measures  resorted  to  firom 

■ 

the  reproach  of  rashness. 

"The  rule  of  consulting  the  crew,"  says  Lord  Kenyon^ 
'^  is  rather  founded  on  convenience,  and  to  avoid  dispute. 


(/»)  Emerigon,   chap.  xiL   sect.  39.  art  97.  109.  of  the  Italian  traiislation« 

Vol.  i.  pp.  587»  588.  ed.  1 827.  caps.  54.  56,  of  the  original.   See  Piu'- 

-    (qy  Jugemens    d*01eron,   art.  8,  9.  dessus,  Lois  Maritimes,  toI.  iL  pp.  IO4 

Pardeasus,    Lois    Maritimes,    vol.    i.  — 112. 

p.  S28.     Lawsof  Wisbuy,  art.  20» 21-  (r)  Stevens  on  Average,  39.  5th  ed. 
ibid.   p.  475.     Consolato    del    Mare^ 
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than  on  neoesdty."  (s)    "  A  consultation  with  the  officers,"  Principles  of 

•^      ^  ^  ,  ,         the  doctrine  of 

remarks  Mr.  J.  Story,  "  may  be  highly  proper,  in  cases  which  general  ave- 

admit  of  delay  and  deliberation ;  but  if  the  propriety  and  ^!! 

necessity  of  the  act  be  otherwise  sufficiently  made  out,  there 
is  an  end  of  the  substance  of  the  objection."  (/) 

In  fact,  as  Chancellor  Kent,  with  his  usual  felicity  of  style, 
has  stated  the  law  on  this  subject,  '^  consultation  is  not  indiS" 
pemsable  previous  to  the  sacrifice,  A  case  of  imminent  danger 
wUl  not  permit  it;  but  it  must  appear  that  the  act  occasion^ 
ing  the  lass  was  the  effect  of  judgment  and  will;  and  there 
may  be  a  choice  of  perils^  where  there  is  no  possibility  of 
safety.  («) 

It  remains  to  notice  another  principle,  of  great  importance  The  sacrificei 
in  determining  whether  a  loss  be  or  be. not  such  as  to  give  a  J^ni"  hlcMhe 
claim  to  general  averafice  contribution,  viz.,  that  no  such  claim  c'*""  »''i«" 

®     .  ^  must  be  of  an 

can  be  sustained  unless  the  sacrifices  and  expenditures  out  of  extraordinary 
which  it  arises  were  of  an  extraordinary  nature  ;  in  other  "'^"'^ 
words,  unless  they  were  something  over  and  beyond  those 
<»dinary  duties  and  ordinary  expenses  of  the  navigation  to 
which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
remunerated  by  the  freight.  By  the  contract  of  affreight- 
ment the  shipowner  is  bound  to  do  all  that  is  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery,  (v)  All  expenses^  therefore^ 
inettrredf  and  all  ordinary  manceuvres  rendered  necessary  for 
the  purpose  of  so  trcmsporting  the  goods,  or  keeping  the  ship  in 
a  fit  state  so  to  transport  them,  are  a  direct  consequence  of 
his  contract  with  the  freighters,  and,  being  merely  within 
the  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
entitle  him  to  any  recompense  but  that  which  was  his  con^ 
sideration  for  undertaking  such  duty,  viz.  the  freight,  (w) 


(a)  Birkleyr.  Presgrave,  1  East.  228.  (r)  Kent*8  Comm.,  vol.  iii.  p.  208. 

(t)  t  In    Colonial    Ins.    Comp.    r.  et  ieq,  cd.  1844. 

Aabby,  S  Peter^s  Supreme  Court  Rep.  (v)  *'  En  effet,"  says  Doulay-Paty, 

342.                               ^  **toutes  ces  mesures   sont   comprises 

(«)  Kent's  Comm.,  vol.  iii.  p.  233.  dans  Tobligation  de  transporter  la  earn- 
ed. 1S44.  aison.**       Comment,     on     Emerigoo. 
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Principles  of 
the  doctrine  of 
general  ave- 
rage. 


What  are  ex- 
traordinary 
sacrifices. 


Sacrifice  of 
boat  in  order 
to  save  ship 
and  cargo  from 
imminent  cap- 
ture. 


On  this  principle  it  is  that  the  expenses  of  necessary  repairs 
done  to  the  ship  in  a  port  of  distress,  and  the  wages  and 
provisions  of  the  crew  daring  a  delay  for  that  purpose  are  not 
in  this  country  considered  a  fit  subject  of  general  average 
contribution,  (jt) 

On  the  same  principle,  when  the  shipowner,  in  order  to 
save  the  ship  under  circumstances  of  danger,  resorts  to 
ha2su?dous  manceuvres  which  result  in  the  destruction  of  some 
part  of  the  ship  and  rigging ;  as  when,  for  instance,  he  carries 
away  sails,  or  springs  a  mast,  in  attempting,  under  a  press  of 
canvas,  to  escape  an  enemy  or  a  lee  shore,  this  has  been 
held  in  this  country,  and  also  in  France,  not  to  ^ve  a  claim 
to  general  average  contribution  (y) ;  and  this  because  the 
manoeuvre  only  consisted  in  the  employment  of  the  ship's 
tackle  for  one  of  the  known  and  usual  purposes  of  naviffotian, 
and  therefore  fell  within  the  scope  of  those  ordinary  exer- 
tions to  which  the  shipowner  is  bound  by  his  contract  with 
the  freighter. 

It  is,  of  course,  very  difficult  in  practice  to  draw  the  line 
accurately  between  what  shall  be  considered '  ordinary  and 
what  extraordinary  expenses  and  sacrifices:  the  following 
case  has  frequently  been  cited  as  a  good  instance  of  that  ex- 
traordinary kind  of  sacrifice  which  would  everywhere  be 
acknowledged '  to  give  a  claim  to  general  average  contri- 
bution. 

The  captain  of  a  French  ship,  who  had  been  chased  all 
day  by  an  enemy,  who  was  rapidly  gaining  on  him»  at 
nightfall  deliberately  launched  his  long  boat,  fitted  her  with 
a  mast  and  sail,  fixed  a  lantern  in  her  mast  head,  and  set 
her  adrift ;  at  the  same  time  he  hauled  down  the  ship^s  lights 
and  altered  her  course.  The  long  boat,  followed  by  the 
enemy,  drifted  away  before  the  wind  and  was  lost :  the  ehip^ 
by  means  of  this  manoeuvre,  escaped.  The  loss  of  the  boat 
under  these  circumstances  was  held  to  be  a  general  average 


vol.  L  p.  610.  ed.  1827.     See  also  2 
Phillips  on  Ins.  77. 
(x)  See  po$t.    Sect.  III. 


(y)  Covington  v.  Roberts,  2  Boa.  & 
PulL  N.  R.  378.  Boulay-Pkty  on 
Emerigon,  vol.  L  p.  610.  ed.  1837. 
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loB8y  having  been  an  ertraotdinary  0acrifioe5  intentionally  Principles  of 
made  for  the  sake  of  saving  the  ship  and  cargo.  (.;)                   gener^ave!  ^ 
Upon  the  whole^  then,  it  appears,  that  before  a  party  in-  ^^^ 


t^iested  in  a  sea-venture  can  establish  his  claim  to  a  general  RecapituUtioo. 
average  contribution,  he  must  show  that  the  loss  he  has  sus« 
tained  has  arisen,  not  from  any  accident,  but  from  some  — * 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure,  (2.)  Pur- 
posely resorted  to  for  the  safety  of  the  whole  adventure, 
(3.)  Under  the  pressure  of  real  and  imminent  danger.  It 
must  also  appear,  (4.)  That  the  sacrifice  or  the  expenditure 
was  the  result  of  due  deliberation ;  (5.)  That  it  is  not  included 
in  those  ordinary  duties  and  expenses  of  the  navigation  which 
ocMne  under  the  head  of  wear  and  tear,  and  are  paid  out  of 
the  fireight4 


Sect.  H.  Oentral  Average  Losses*    Sacrifices  far  the  Common 

Ben^t 

Abt.  !•  Sacrifices  of  Part  of  the  Cargo  for  the  General 

Safety » 

$  325.  Having  ascertained  the  princitJes  on  which  all  claims  General  ave- 

to  general  average  contribution  are  founded,  the  next  step  is  wfrificM^oT" 

to  enumeiate  the  different  cases  in  which  these  claims  may  be  ^^  <»mraon 

made  good ;  in  other  words,  to  specify  the  principal  instances  Jettisons. 


of  general  average  loss.  Division  of 

All  general  average  losses  may,  as  already  indicated,  be  f^^'^  •▼erage 
divided  into  two  great  classes :  1.  Sacrifices  of  part  of  the 
cargo,  or  of  part  oi  the  ship,  for  the  joint  benefit  of  both ; 
2.  Expenditures  incurred  with  the  same  object,  (a)  We 
will  begin  with  considering  those  losses  which  arise  out  of 
sacrifices  of  part  of  the  cargoy  and  take  first  the   case  of 


(x)  Emetigon^  chap.  xii.  seet.  41.  Dictionaiy  makes  a  fourfold  division ; 

YoL  L  p.  606.  ed.  1827.  but  that  here  adopted  it  equivalent, 

(a)  The  able  writer  on  Marine  In-  and  more  simple. 
saranee   in   M'Culloch's    Commercial 

3  L  4 
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General  ave- 
rage losses — 
sacrifices  for 
the  common 
benefit  — 
Jettisons. 

Jettison. 


There  are  cer- 
tain goods 
whose  jettison 
gives  no  claim 
to  contribution. 

Such  as  deck 
goods. 


jettison,  which  is  the  simplest  and  most  perfect  instance  of  a 
general  average  loss.  Jettison  is  defined  in  the  Rhodian  law 
to  hejacttis  mercium  f actus  letandiB  navis  grati&{b\  a  heaving 
overboard  of  the  goods  in  order  to  save  the  ship.  It  lis  the 
most  perfect  example  of  a  general  average  loss,  and  when 
made  intentionally^  for  the  sake  of  saving  the  whole  adven- 
ture from  imminent  danger  (c),  is  generally  admitted  as  giving 
a  claim  to  contribution. 

There  are,  indeed,  some  goods,  the  jettison  of  which  gives 
no  claim  to  contribution,  as,  for  instance,  goods,  of  which 
there  is  no  bill  of  lading  {d)  ;  or  which  are  taken  on 
board  by  the  captain  contrary  to  the  charter-party.  But 
the  most  important  exception  is  that  of  goods  carried  on  deck, 
which,  as  they  tend  to  embarrass  the  navigation,  are  not 
Unless  so  car-  Contributed  for,  if  jettisoned  (e),  unless  they  are  so  carried 
^^^If^^^^  according  to  the  common  usage  and  course  of  trade  on  the 

voyage  for  which  they  are  shipped.  (/)  On  proof,  however, 
of  such  usage,  they  are  contributed  for,  if  jettisoned,  like 
other  goods ;  and  no  notice  to  the  underwriters  of  the  ex- 
istence of  such  custom  is  necessary  in  order  to  make  them 
liable,  they  being  bound  to  know  the  usage  of  the  particular 
trade,  (ff)  Thus,  carboys  of  vitriol  (A),  timber  on  the  voyage 
between  London  and  Quebec  ({),  and  pigs  between  London 
and  Waterford  (J\  have  been  contributed  for,  after  jettison, 
though  carried  on  deck,  an  usage  of  trade  being  proved,  in 
each  case,  so  to  carry  them. 

Where,  in  the  course  of  the  voyage,  in  order  to  save  a  ship 
from  foundering,  to  float  her  after  stranding,  or  to  enable 


of  trade. 


Exposure  of 
fuurt  of  goods 
in  lighters  re- 


(6)  Dig.  lib.  xiv.  tit  2.  f.  1. 
(e)  Not  otherwise;   see   Butler  v. 
Wildman,  S  B.  &  Aid.  398. 

(d)  Code  de  Commerce,  art.  420. 
Prussian  Code,  §  1851.  Ordinanzas 
di  Bilbao,  c.21.  art.  7.  See  also  Bal- 
dasseroni,  torn.  iv.  tit  5.  §  36. 

(e)  Eroerigon,  chap.  xii.  sect  42. 
▼ol.  i.  p.  623.  ed.  1827.  Beneck^,  Pr. 
of  Indem.  293.  Abbott  on  Shipping, 
S50.  6th  ed. 

(/)  Ross  V.   Thwaites,    Park,   23. 


8th  ed.  Backhouse  v,  Ripley,  ibid. 
24.  Code  de  Commerce,  art  421. 
Hamburgh  Ordinance,  tit  22.  art  8. 

(Sf)  Valin,  Comment  on  OnL  tit. 
du  Jet  art  13.  toL  iL  p.  532.  ed. 
1829. 

(A)  Da  Costa  v,  Edmunds,  4  Camp. 
142. 

(0  Gould  9.  Oliver,  4  Bingh.  K.C. 
135. 

0)  Milward  v.  Hibbert,  3  Q.  B. 
120. 
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her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  General  ave- 

Pfli^^  losses  «>MM 

mto  boats  and  lighters,  and  lost  before  reaching  the  shore,  aacriiices  for 
8uch  loss  gives  a  chum  to  general  average  contribution  (A) ;  ^^^siT— ° 
for  it  is  r^arded  as  though  it  were  a  jettison  (prainde  si  Jettisons. 


jachtra  facta  es8et(J)y  being  an  intentional  exposure  of  the  garded  as  a  jet- 
goods  to  imminent  and  extraordinary  risk,  with  a  view  to  the  **^"'  ^^'JIJI^*  * 

dlip's  safety,  {m)  ordinary  cir- 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary  B^tn^tifit 
course  of  the  voyage,  and  not  in  order  to  rescue  the  ship  fiom  be  done  in  the » 

,  ,  ,  ,  ordinary  course 

any  extraordinary  or  impending  danger;  as  where,  in  the  ofthenaviga- 
UMual  course  of  the  navigation,  they  are  necessarily  sent  on  in  ^^* 
boats  or  lighters  from  the  ship  to  the  port  of  destination,  their 
lose  gives  no  claim  to  contribution,  (n) 

If^  in  the  case  first  supposed,  the  boat  employed  for  the 
purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
most,  as  well  as  the  goods,  be  contributed  for,  if  lost.  {6) 

If,  however,  in  the  same  case,  the  ship  and  rest  of  the  No  contribu- 
caigo  be  lost,  no  contribution  is  made  in  respect  thereof  by  ^^^thus  ex- 
the  goods  thus  exposed  for  the  general  welfare,,  even  though  PJ?®^,  where 
they  themselves  arrive  safe ;  for,  as  they  do  not  owe  their  are  lost. 
preservation  to  the  loss  of  the  ship,  they  cannot  be  liable  to 
contribute  to  such  loss  (ji) ;  neither,  in  case  the  ship  is  lost, 
but  the  cargo  or  a  portion  of  it  saved,  can  the  portion  so 
saved  be  liable  to  contribute  for  the  goods  transhipped,  {q) 

There  are  two  conflicting  decisions  in  the  United  States 
upon  the  question,  whether,  if  the  goods  thus  exposed  are 
damaged,  or  jettisoned  in  their  transit  from  the  ship  to  the 
shore,  their  owners  can  clsdm  contribution  from  the  owners 
of  the  other  goods  similarly  exposed.  Mr.  Phillips  thinks 
they  may,  and,  on  principle,  he  seems  to  be  right,  (r) 


(Ji)  Emerigon,  chap.  xiL  sect.  41. 
Tol.  L  p.  599.  ed.  1827.  Beneck^, 
System  des  Aasecuranz,  vol.  iv.  pp.  56^ 
57.  ed.  1810.  Abbott  on  Shipping, 
428.  6th  ed. 

(/)  IXg.  lib.  ziv.  tit.  2.  r.4. 

(m)  Beneckd,  Pr.  of  Indem.  178. 

(m)  Valin,  tit.  des  Avaries,  art.  6. 
▼oL  it  p.  459.  ed.  18S9.  •  Beneck^, 
Pt.  of  Indem.  178. 


(o)  Emerigon,  chap.  xii.  sect.  41. 
vol.  i.  p.  599.  ed.  1827. 

(/})  Code  de  Commerce,  art  427. 
Beneck6,  Pr.  of  Indem.  212,  213. 
Abbott  on  Shipping,  428.  6th  ed.  See 
also  the  Guidon,  c.  5.  art  28.  **  Car 
il  n*y  a  avec  qui  contribuer." 

(g)  Beneck^,  Pr.  of  Indem.  213. 

(r)  2  Phillips  on  Ins.  83 — 85. 
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General  ave- 
rage losses  — 
sacrifices  for 
the  common 
benefit  -— 
Jettisons. 

Goods  giren 
by  way  of  oom« 
position  to 
pirates,  &o. 

Damage  done 
by  jettison. 


Freight  of 
goods  jetti^ 
soned. 


Property  in 
goods  jetti. 
soned. 


If  goods  be  voluntarily  and  without  ftB,\xA  given  up  to 
pirates^  &c.  by  way  of  composition^  the  loss  thence  arising  is 
a  general  average  loss;  for  the  goods  in  such  case  are  as 
much  sacrificed  fot  the  general  safety  as  though  they  were 
jettisoned,  {s)  If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss.  (/) 

On  the  ground,  that  the  accessory  follows  its  principal^ 
aU  damage  necessarily  caused  to  other  goods,  or  to  the  ship 
by  the  jettison,  itself  gives  a  claim  to  general  contribu- 
tion, (u)  Thus,  if  holes  are  cut  in  the  ship  in  order  to 
get  goods  or  stores  out  for  the  sake  of  lightening  her(t)); 
or  if  goods,  after  being  brought  Up  on  deck,  in  order 
that  other  less  valuable  goods  stowed  beneath  them,  may  be 
jettisoned,  are  themselves  washed  overboard  or  damaged  by 
the  sea,  the  loss  is,  in  both  cases,  a  general  average  loss^  (t^) 
So,  where  water  is  thrown  down  a  ship's  hatches  to  extinguish 
an  accidental  fire,  and  other  goods  are  damaged  thereby.  («) 

On  the  same  principle  the  freight,  which  but  for  the  jet- 
tison, the  shipowner  would  have  received  for  the  goods  jet- 
tisoned, must  be  made  good  to  him  by  a  general  average 
contribution,  (y) 

Gt)ods  jettisoned  still  belong  to  their  former  owners,  and, 
if  recovered  from  the  sea,  may  be  reclaimed  by  them  on  pay- 
ing the  expenses  of  salvage.  lies  jacta  domini  manet  nee  Jit 
adprehendentiSf  quia  pro  derelicto  non  habetur,  (z) 


(«)  Hicks  V.  Palington,  Moore,  297. 

(0  Nesbitt  V.  Lushington,  4  T. 
Rep.  783. 

(u)  Code  de  Commerce,  art.  400. 
§  5.  Emerigon,  chap.  xii.  sect  41. 
▼oL  i.  p.  601.  ed«  1827.  2  Phillips  on 
Ins.  82. 

(v)  Beneckl,  Pr.  of  Indem.  177, 
178.     Sterens  on  Average,  12.  5th  ed. 


(to)  Beneck^  Pr.  of  Indem.  813. 

(x)  Stevens  on  Average,  42.  5th  ed. 
Beneck^,  Pr.  of  Indem.  213. 

(y)  Beneck^  Pr.  of  Indem.  178. 
2  Phillips  on  Ins.  91. 

(z)  Dig.  lib.  xiv.  tit  2.  f.  8.  £me- 
rigon,  chap.  xlL  sect  40.  vol.  i.  p.  596. 
ed.  1827. 
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General  ave- 
rage losses  — 

Abt.  2.  Sale  of  Part  of  Cargo  for  the  Common  Benefit.       sacrifices  for 

the  cotnmon 
benefit  —  Sale 

§  326.  In  cases  of  absolute  necessity,  when  the  master,  of  P*^  of  cargo. 
being  in  a  foreign  port,  has  no  other  means  whatsoever  of  Sale  of  part  of 
raiong  money,  he  may,  as  we  have  already  seen,  sell  part  of  allowed. 
the  cargo  for  the  purpose  of  procuring  funds. 

This  right  is  recognised  and  sanctioned  alike  by  the  earliest 
and  most  recent  codes  of  maritime  law  (a),  and  by  the  juris- 
prudence of  our  own  country.  (J) 

In  such  cases,  according  to  the  expression  of  Lord  Stowell,  Nature  of  the 
'*  a  portion  of  the  cargo  is  abraded  for  the  common  benefit ; "  *'^*™*<^^o"« 
and  the  transaction  is  considered  to  be  in  the  nature  of  a 
compulsive  loan  from  the  owner  of  the  goods  so  sold  for  the 
benefit  of  all  concerned,  (c) 

When  such  sale  is  clearly  made  out  to  have  been  for  the  When  it  gives 
general  benefit^  it  entitles  the  owner  of  the  goods  so  sold  to  nenilTverJge 
claim  a  general  average  contribution  in  respect  of  the  loss  he  <»"tri*»»»^n. 
has  sustained  by  the  transaction,  just  as  though  the  goods  had 
been  jettisoned.  {(I) 

In  fact,  the  case  of  goods  so  sold  for  the  general  benefit 
bears  a  considerable  resemblance  to  the  case  of  jettison,  for, 
in  both  alike,  the  owner  is  deprived  of  his  property  for  the 
common  benefit,  and  to  him  it  must  be  immaterial  whether 
the  loss  arises  firom  a  sacrifice  at  sea  or  on  shore,  {e) 

If,  indeed,  the  goods  are  sold  by  the  shipowner  merely  The  loss  arising 
to  defray  the  expenses  of  those  necessary  repairs  of  the  ship^  gale  gives 


no 


which  he  himself  is  in  duty  bound'  to  provide  by  the  very  trib™tioii*^"" 
contract  of  affireightment,  then,  upon  the  principles  already  "^^^^  *i»e  "'e 
developed,  the  loss  incurred  by  these  sales  cannot  be  made  supply  the  or- 

dinary  ex- 
penses of  the 
(a)  See  the  Judgments  of  Oleron,         (6)   See  the  famous  case  of   The   ^<>7*S^ 
*t.  32.,  in  Pardcssus,  Lois  Maritimes,     Gratitudine,  3  Rob.  Adm.  Rep.  7S5, 
^oL  i.  p.  339.     Laws  of  Wisbuy,  art.         (c)  See  the  judgment  of  Lord  £1- 
^d.)  cited  as  44.   in  Pardessus,  ibid,     lenborough  in  Powell  v.  Gudgeon,  5 
P*   48a      The   Consolato   del    Mare,     Maule  &  Bel.  431. 
^^p.  105.  of  the   Italian  translation:         (d)  Kent*s  Comm.,  vol.  iiL  p.  342. 
^^»«p.6S.  in  the  original  CaUhin,  see     note  (6),  ed.  1844. 
X^ardessus,    Lois    Maritimes,    vol.  ii.        («)  Per  Mr.  J.  Story  in  the  case  of 
V.  Iia     See  also  the  Code  de  Com-     The  Ship  Packet,  3  Mason,  255. 
l^^erce,  art  234. 
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General  ave- 
rage losses  — 
sacrifices  for 
the  common 
benefit 


Powell  V,  Gud- 
geon, 
5M.&Sel.431. 


Dobson  V. 

Wilson, 

S  Campb.  479. 


Where  the 
expenses  or 
losses  arc  them- 
selves general 
average,  the 
loss  arising 
from  goods  sold 
to  repair  or  de- 
fray them  is 
general  average 


the  subject  of  a  general  average  contribution,  but  ^must  be 
made  good  by  the  shipowner  alone,  to  the  owner  of  the 
goods  so  sold.  The  captain  is  bound  .to  have  his  ship  in  a 
navigable  state ;  and  if,  being  unable  to  raise  the  means  of 
refitting  her,  he  is  obliged  to  force  a  loan  from  the  owners  of 
the  goods  by  the  sale  of  their  property,  he  must  himself 
compensate  them  for  the  loss  so  occasioned. 

The  English  courts  have  proceeded  on  these  principles. 

Thus,  where  a  ship  was  forced  to  put  back  into  port  to 
repair  the  accidental  damage  done  to  her  hy  a  stormy  and  the 
master,  having  no  other  means  of  raising  money,  sold  part  of 
the  cargo  to  defray  the  expense  of  the  repairs,  the  court 
held,  that  the  owners  of  the  goods  so  sold  could  not  recover 
against  their  underwriters  a  rateable  proportion  of  the  loss 
they  had  so  incurred,  but  must  make  their  claim  against  the 
shipowners  alone.  (/) 

So,  where  the  captain  of  a  ship,  having  been  arrested  in  a 
foreign  port  for  the  necessary  repairs  of  his  ship  while  she  lay 
there,  sold  part  of  the  cargo  in  order  to  procure  his  liberation^ 
Lord  Ellenborough  held  that  the  sale  of  the  goods  under  these 
circumstances  was  not  a  sacrifice  for  the  joint  benefit  of  ship 
and  cargo,  and  therefore  could  give  no  claim  to  a  general 
average  contribution,  (jg)  "  If,"  said  his  lordship,  "  the  ship 
had  been  seized  for  non-payment  of  the  Sound  dues,  I  should 
have  thought  that  a  sale  made  for  the  sake  of  liberating  both 
ship  and  cargo  from  such  detention,  might  have  been  the 
foundation  of  a  claim  for  general  average."  (Ji) 

From  these  decisions  (as  Mr.  Beneck^  has  truly  ob- 
served (i)  )  it  by  no  means  follows,  that  the  loss  arising  from 
the  sale  of  goods  can  in  no  case  be  considered  in  this  country 
as  giving  a  claim  to  general  average ;  on  the  contrary,  it 
seems  abundantly  clear,  from  the  language  of  Lord  Ellen- 
borough,  in  the  case  last  cited,  that  a  claim  to  general  con- 
tribution would  be  held  to  be  established  whenever  such  sale 


(/)  Powell  V.  Gudgeon,  5  Maule         (A)    Dobson   v.    Wilson,   3    Campw 
&  SeL  431.     S.  P.  in  Sarquy  v.  Heb-     486. 
son,  4  Bingh.  131.  (<)  Beneck^  Pr.  of  Indsm.  271. 

(jf)  Dobson  V.  Wilson,  3  Camp. 
'479.  The  action  was  brought  hy  one 
owner  of  goods  against  another. 
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n^ras  mai^festly  resorted  to  with  a  view  to  the  jomt  benefit  of  Geneml  ave- 
both  ship  and  cargo,  or  to  repair  losses,  which  themselves  I^bcm^oT" 
come  into  general  average.  ^e  common 

Thus  there  can  be  little  doubt  that  goods,  sold  to  defray  

the  expenses  of  making  a  port  of  distress  to  refit,  or  of 
replacing  masts,  cables,  &c.,  which  had  been  sacrificed  for  the 
general  safety,  would  be  made  good  in  this  country  by  a 
general  average  contribution,  (y)  On  the  whole,  therefore.  Result  of  the 
the  law  of  England  on  this  subject  seems  to  be,  1.  That  where 
goods  are  sold  by  the  captain  in  order  to  raise  funds  for 
repairing  particular  average  losses,  or  for  defraying  the  or- 
dinary expenses  of  the  navigation,  the  loss  arising  from  their 
sale  must  be  made  good  by  the  ship  owner  alone,  who  must, 
in  such  case,  pay  the  merchant  the  price  which  the  goods 
'  would  have  fetched  at  their  place  of  destination,  deducting 
therefrom  the  freight  which  would  have  been  due  for  their 
conveyance.  (A)  2.  Where,  on  the  other  hand,  they  are 
sold  for  the  purpose  of  defraying  expenses  or  repairing  losses, 
which  are  themselves  of  the  nature  of  general  average,  the 
loss  arising  from  their  sale  gives  a  claim  to  a  general  average 
contribution ;  the  goods  sold  are  considered  as  though  they 
iiad  been  jettisoned,  and  are  made  good,  as  we  shall  presently 
have  occasion  to  remark,  upon  precisely  the  same  principles 
cf  contribution. 

Art.  3.   Sacrifices  of  the  Shipy  or  Part  thereof  for  the  general 

Safety. 

§  327.  If  part  of  the   ship  be  sacrificed  for  the  general  Sacrifice  of 
safety,  it  is  contributed  for  in  general  average.  (/)     Thus,  JhrpfoVSie 

common  safety 
gives  a  claim 
{J)  Stevens  on  Average,  15.  5th  ed.     of  Pardessus,  vol.  ii.  p.  110.     On  this   to  general 

Beneck^  Pr.  of  Indem.  261 — ^275.  point  these  venerable  laws  still  regu-   average  contri- 

(A)  So  ordained  by  the  22d  article  late  the  maritime  practice  of  Europe,    bution. 

Of  the  JudgmenU  of  Oleron ;  see  Par-  If  the  price  of  goods  at  the  port  of  boU 

clessus,  vol.  L  p.  339.,  which  in  this  be  higher  than  at  the  port  of  detHna^ 

v^espeet  is  followed  almost  verbatim  by  turn,  the  former  is  the  sum  at  which 

%^  Laws  of  Wisbuy,  art.  39.  (art.  44.  they  must  be  paid  for.     Richardson  o. 

Pardessus,  Lois  Maritimes,  vol.  i.  Nourse.     3  B.  &  Aid.  237. 

480.),  and  the  Consolato  del  Mare,         (/)  Emerigon,   chap.  xiL    sect.  41. 

ip.  105.  of  the  Italian  translation,  62.,  vol.  l  p.  606.  ed.  1827. 
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General  ave- 
rage  Iomcs  -^ 
aacrlBoea  tar 
the  eommon 
benefit. 


If  masts  or 
spars,  after 
being  snapt  or 
sprung  by  the 
wind,  are  after- 
wards eut  away 
in  order  to  save 
the  ship  and 
cargo,  this  is  a 
general  average 
loss. 


Cables  cut  or 
anchors  aban- 
doned, to  avoid 
an  impending 
peril. 

Cables  cut,  &c. 
to  avoid  loss  of 
convoy. 


Loss  incurred 
by  anchoring  in 
a  foul  bottom 
in  an  unusual 
place  of  an- 
chorage. 


masts  cut  away^  anchors  heaved  overboard^  cables  ^ut,  guns 
and  ships'  stores  jettisoned  in  order  to  save  the  whole  ad« 
venture,  are  everywhere  the  subjects  of  general  average 
contribution,  (m) 

J£  a  mast  be  carried  overboard  by  the  wind^  it  is,  of 
course,  only  a  particular  average  loss ;  if,  however^  a  mast  or 
spar  be  snapt  or  sprung  by  the  wind,  and  left  hanging  in  the 
rigging,  so  that,  in  order  to  save  the  ship  and  cargo,  it  be- 
comes necessary  to  cut  away  entirely  both  the  mast  and  the 
rig^ng,  and  throw  both  overboard,  the  damage  caused  by 
the  act  of  so  cutting  them  away  is  a  general  average  loss,  and 
is  to  be  contributed  for  to  the  extent  of  the  value  of  the 
mast  and  rigging,  as  they  lay  after  the  accident,  (n) 

If  cables  are  cut  or  anchors  abandoned,  in  order  to  avoid 
any  impending  peril,  as  for  the  purpose  of  putting  to  sea  in 
order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a  general 
average  loss,  {o) 

Cables  cut  away  or  anchors  slipped  to  avoid  being  separ 
rated  from  convoy  are  not  the  subject  of  general  average 
contribution  in  this  country  (/>),  though  they  are  so  on  the 
Continent,  (y) 

Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  ahore^ 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  unuMual 
place  of  anchorage,  and  the  cable  is  consequently  chafed 
asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that 
it  cannot  be  weighed,  it  has  been  a  subject  of  great  discussion, 
especially  among  the  German  lawyers,  whether  the  damage 
thus  occasioned  is  a  general  average  loss.  It  appears  that  in 
practice  it  is  frequently  adjusted  as  such  (r) ;  but  on  principle, 
as  the  damage  thus  incurred  was  not  intended  or  anticipated 


(m)  Code  de  Commerce,  art.  400. 
§§  3,  4.  Hamburgh  Ord.  tit  21. 
art  9.  No.  7.  Prussian  Code,  §  1788. 
Stevens  on  Average,  13.  5th  ed. 

(fi)  Emerigon,  chap.  xii.  sect.  41. 
vol.1  p.  606.  ed.  1827.  Beneck^,  Pr. 
of  Indem.  183.  Stevens  on  Average, 
15.  5th  ed.     2  Phillips  on  Ins.  81. 


(o)  2  Phillips  on  Ins.  87<  1  Magcns, 
345.  case  27. 

{p)  Stevens  on  Average,  14.  5th  ed. 

{q)  Emerigon,  chap.  xii.  sect.  41. 
vol.  L  p.  605.  ed.  1827.  Baldaaaeroni, 
tom.  iv.  p.  83. 

(r)  Weskett,  tit.    General  Average^ 
Na  5.     Weijstein,  §  8. 
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19  the  result  of  the  act,  as  it  was  dii*ectly  caused  not  by  the  General  ave- 
igenc^  and  will  of  man,  but  by  the  force  of  the  elements,  it  ^ISfiew^ftw" 
lught  not  to  be  considered  a  general  average  loss.  i^*^™™®** 

If,  in  ^milar  circumstances,  the  ship  is  compelled  to  cut  

ler  cable,  fix>m  the  impossibility  of  weighing  the  anchor,  the 
.068  thence  arising  will,  it  seems,  be  either  general  or  parti- 
mlar  average,  according  to  circumstances:  if  cut  in  order 
nerely  to  enable  the  ship  to  pursue  her  voyage,  and  not 
*mder  the  pressure  of  any  urgent  peril,  it  is  particular 
kverage ;  if  in  order  to  prevent  her  drifting  on  a  lee  shore, 
ur  to  avoid  capture,  it  is  general  average :  the  reason  being, 
hat  in  the  last  case  there  is,  and  in  the  first  there  is  not, 
at  immediately  impending  danger  to  justify  the  sacrifice*  (s) 

If  any  part  of  the  ship  or  her  tackle  be  applied  for  the  Loss  ariting 
<>mmoii  benefit  to  some  purpose  different  firom  its  ordinary  pro™riaUonof 


the  loss  thence  arising  is  a  general  average  loss  (t),  as  if  S^||i**^^*^  *"** 
Pa^:^  are  cut  up  to  construct  a  rudder,  or  sails  and  cordage  eztraordinaiy 
•ed  to  stop  up  a  leak,  (n)  purpose. 

Thus,  where,  in  order  to  prevent  a  ship  which  was 
^^ed  to  the  head  of  a  harbour  pier  from  being  drifted 
hence  by  the  fury  of  a  storm,  and  sunk  on  the  bar  of  the 
^^^bour,  the  master  cut  the  cable  of  his  best  bower  anchor, 
^d  with  that  fastened  her  to  the  pier,  it  was  held  that  the 
'^^liage  thereby  done  to  the  cable  was  a  general  average 
^^^(o);  and  the  decision  was  the  same  in  a  case,  where  the 
^^^ster,  impelled  by  necessity,  cut  away  his  cable  frcnn  the 
'^H^hor  to  act  as  a  hawser,  (to) 

If^  with  a  view  to  the  general  safety  of  ship  and  cargo^  it  Damage  done 
■^^^omes  necessary  to  damage  and  destroy  another  ship,  or  any  order^to  m^T 


thereof,  the  loss  thereby  incurred  must,  it  seems,  be  made  »nother  la  a 

'^         ^        ^  ^  general  average 

^^H>d  by  a  general  average  contribution.     Thus,  if  a  number  loss. 
^  Bhipe  ipre  lashed  together,  and  one  takes  fire,  and  the  creWiB 
^   the  others  unite  in  scuttling  the  burning  ship  for  the 

C»>    Beneck^    Pr.  of  Indem.  191.  (y)  Birkley  v,   Presgrave,   1   East* 

'  ^^Ulips  on  Ins.  82.  87.  219. 

C^>    Stevens  on  Average,  15.  5th  ed.  (w)    Marsham    v.    Dutrey,    Select 

^*>  2  Phillips  on  Ins.  88.  Cases  of  Evidence,  58. 
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General  ave- 
rage losses  — 
8acri6ces  for 
the  common 
benefit. 


Sails  let  go  to 
right  a  ship 
when  on  her 
beam  ends  give 
a  claim  to  con- 
tribution. 


Sails  or  spars 
carried  over- 
board, and 
crowding  a 
press  of  sail,  do 
not. 


Damage  done 
to  a  ship  by 
fighting  is  not 
a  general  ave- 
rage loss. 


safety  of  the  rest^  the  loss  of  the  ship  so  sunk  is  said  to  be 
a  general  average^  loss  to  which  all  those  saved  thereby  must 
contribute  (j*) ;  and  the  law  is  the  same  if  a  crew,  for  the 
safety  of  their  own  ship,  cut  the  cable  of  another,  (y) 

Sails,  deliberately  let  go  in  order  to  right  a  vessel  when 
she  is  on  her  beam  ends,  ought,  on  principle,  to  be  made 
good  by  a  general  average  contribution,  for  the  loss  of  the 
sails  in  such  case  is  the  direct,  immediate,  and  intended 
result  of  extraordinary  sacrifice  made  for  the  general  safety 
as  the  only  means  of  escape  from  imminent  danger,  (z) 

But  if  sails  or  spars  be  carried  away  by  the  wind,  in 
consequence  of  crowding  sail  to  escape  an  enemy  or  a  lee 
shore,  this  is  not  a  general  average  loss  in  this  country.  A 
merchant  ship  had  struck  to  a  privateer,  which,  from  the 
wind  blowing  fresh,  was  unable  to  board  her :  the  merchant* 
man,  by  hoisting  an  extraordinary  press  of  sail,  escaped,  but, 
in  so  doing,  was  much  strained  and  injured,  and  carried 
away  her  mainmast.  The  damage  thus  occasioned  was  held 
not  to  be  a  general  average  loss,  (a) 

The  Cour  Koyale  of  Rennes,  in  the  year  1822,  came  to  the 
same  decision  in  France  with  regard  to  sails  carried  away  in 
attempting  to  escape  a  lee  shore.  Boulay-Paty  cites  both 
cases  with  approbation,  and  gives  the  true  reason  on  which 
they  are  founded,  viz.,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  shipowner  is  bound 
by  his  duty  to  the  freighters,  (b) 

Upon  the  same  principle  it  has  been  decided  in  England 
that  damage  done  to  the  ship  by  fighting  is  not  a  subject  of 


(x)  Casaregis,  disc.  46.  No.  45.  Or- 
dinanzas  di  Bilbao,  cap.  20.  art  21. 
See  also  Azuni,  Dritto  Maritimo, 
chap.  iii.  art.  2.  vol.  ii.  p.  169.  ed. 
1795. 

(y)  2  Phillips  on  Ins.  97. 

(z)  Mr.  Beneck^  accordingly  in- 
cludes this  among  general  average 
losses.     Pr.  oflndem   185. 

(a)  Covington  v.  Roberts,  2  Bos.  & 
Pull.  N.  R  378. 

(6)  Boulay-Paty  on  Emerigon, 
voL  L  p.  620.  ed.  1827.     There  is  also 


another  reason  why  such  losses  should 
not  be  considered  as  giving  the  party 
who  suffers  by  them  a  claim  to  general 
average  contribution,  viz,  that  the  loi6» 
though  resulting  from  the  measore 
adopted,  was  not  its  foreseen  and  io* 
tended  consequence  at  the  time  it  was 
resorted  to :  what  the  captain  intended 
was,  not  to  carry  away  his  sails  and 
spars,  but  only  to  crowd  sul  and 
escape.  He,  in  fact,  haza&ded  his  sails 
and  spars,  but  did  not  saceifick  tiiem. 
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contribntion.     Thus,  where  a  merchantman  (carrying,  how-  Genena  ave- 

ever,  six  guns)  was  attacked  by  a  privateer,  and,  after  a  saeriBcesfor 

galknt  resistance,  beat  her  off,  but  had  two  of  her  men  kiUed,  ^eT"*"" 
several  wounded,  and  received  besides  great  damage  from  the 


Taylor  ».  Cur- 

enem J  s  shot,  and  expended  a  considerable  quantity  of  ammu-  tis,  6  Taunt. 
nitioD,  the  court  held  that  neither  the  expense  incurred  in   Re^/309,  "° 
curiiig  the  wounded  sailors,  nor  the  cost  of  repairing  the 
damage  so  received,  nor  the  waste  of  the  ammunition  so 
expended,  was  a  subject  of  general  average  contribution,  (c) 
Chief  Justice  Gibbs  said,   '*  the  measure  of  resisting  the 
privateer  was  for  the  general  benefit,  but  it  was  no  part  of 
the  adventure.  ^    No  particular  part  of  the  property  was 
voluntarily  sacrificed  for  the  safety  of  the  rest  (d) ;  the  loss 
feu  where  the  chance  of  war  directed  it,  and  where,  therefore, 
^  point  of  justice,  it  ought  to  fall''(tf):  at  Nisi  Prius  the 
same  learned  judge  had  said,  "  I  cannot  distinguish  this  fit>m 
^e  case  of  a  ship  carrying  a  press  of  ^ail  to  escape  an 
enemy.**  (/) 

^ith  regard  to  a  ship  of  war,  indeed,  it  is  obvious,  that  the  Rfmarlcs  on 

"i  this  case* 

^^^XQage  caused  by  fighting  is  no  more  than  an  ordinary  sea 

riak, — a  loss  caused  by  the  perils  insured  against  in  the  usual 

*nd  ordinary  course  of  the  ship's  duty  as  an  armed  vessel  Q/), 

^^d,  not  an  extraordinary  measure  resorted  to  for  the  general 

benefit;  but  with  regard  to  a  merchant  vessel  resorting  to  the 

'^^easure  of  resisting  a  vessel  of  superior  power  as  a  desperate 

^^d  only  means  of  saving  both  ship  and  cargo  from  capture, 

^e  loss  thence  arising  appears,  on  principle,  a  fair  subject 

<or  general  average  contribution:  it  is  a  loss  which  is  the 

^rect  and  anticipated  result  of  an  extraordinary/  measure 

'csorted  to  as  the  only  means  of  saving  the  whole  adventure 

wnn imminent  peril;  and  ought  not,  it  should  seem,  to  be 

^^^gaided  as  fiedling  witliin  the  scope  of  those  ordinary  duties 

of  the  navigation  to  which  the  owner  is  bound  by  his  contract 

^th  the  freighter.  (A) 

(«)  Taylor  v.  Curtis,  6  Taunt.  608.  (/)  4  Camp.  325. 

^lanfa.  Hep.  909.     S.  C.  4  Camp.  (^)  EmerigoD,  chap.  ill.  sect.  41. 

^**   Holt'f  N.  P-  192.  ToL  I  p.  610.  ed.  1827. 

^  6  Taunt.  623.  (A)  Mr.  Stevens  admits  that  there 

(')  2  Marsh.  Rep.  p.  319.  should  be  a  distinction  mode  between 
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f '°'^'—         fiodte,  when  cut  away  from  the  ring-bolt^  or  other  vu^ 

wrificeiibr-     faeteniiigs,   and  heaved   overboard,  are   a  general  avenge 

iKiiefit  loss  (A) ;  but  if  cut  away  when  lashed  from  the  qnartm  or 

Lou  of  boats     ^™  'i'>^'t^  >*  seems  they  would  not  be  so,  utUeu  an  wtg^ 

when  it  giTu  B  were  proved  in  the  trade  to  to  carry  them,  (i) 

gcneni  Hcnge       Damage   done   to  the   ship,  in  order  to  ezliugui^  the 

coiitri  oiion.      spoutaneoui  combustion  of  part  of  the  canro,  baa  been  hdd> 

Dimagc  done      ,,.ti  >  .,. 

to  the  ship  In     both  m  France  and  Amenca,  not  to  give  a  claim  to  contn- 

e«rmft<^"re,  hution ;  as,  e.g.,  where  a  ship  was  scuttled,  in  orderto  ex&»- 
**■  guish  the  epontaneouB  combustion  of  a  cargo  of  Kme,  it  wo* 

held  that  the  damage  done  to  the  ship  gave  no  claim  to  coek- 
tributJon,  on  the  ground  that  the  measure  was  resorted  to  foi 
the  benefit  of  the  ship  only ;  for  as  to  the  cargo,  the  preacrrar 
tion  of  that  was  hopeless  in  any  case,  as,  if  the  ship  had  no* 
been  scuttled,  it  would  have  been  destroyed  by  fire,  and  upoi 
her  being  scuttled  would  be  destroyed  by  water.O') 

If,  however,  part  of  the  ship  be  intentionally  cut  awray 
and  damaged,  in  order  to  come  at  or  extinguish  an  accidental 
fire,  which  threatens  the  destmction  both  of  ship  and  cmt^o, 
there  con  be  no  doubt  that  such  damage  ^ves  a  claim  to 
contribution,  {k) 

AxT.  4.    Voluntary  Stranding  Jbr  the  General  Ben^. 

Thtiotsatuiag      §  328.   tVhere  the  ship  is  voluntarily  run  athore  to  attU 

;  faritiderinij^  or  shijntreok,  and  is  ofterrrirrdu  im»wrrf 
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eonld  be  colleeted  on  the  Bubjeot  when  he  wrote,  thus  gives  General  aye. 
the  result  of  the  authorities  he  cites  (I) :  "  It  sometimes  hap-  sacrifices  toT 
pens  that,  in  order  to  escape  an  enemy,  or  to  avoid  shipwreck,  ^n^""^'' 

the  ship  is  intentionally  run  aground  in  what  appears  to  be  

the  least  dangerous  spot*    The  loss  thence  arising  is  a  general 
average  loss,  because  its  object  was  the  general  safety."  (m) 

The  rule  has  been  laid  down  in  the  same  way  by  Lord 
Tenterden.in  this  country (n),  and  by  Chancellor  Kent  in 
the  United  States  (o),  where  it  has  received  the  sanction  of 
several  decided  cases. 

Mr.  Stevens,  though  he  admits  all  authority  to  be  against 
him,  miuntains,  that  on  principle  this  should  not  be  a  general 
average  loss,  chiefly  on  the  ground  that  the  object  in  view  is 
not  the  general  safety  of  the  whole  adventure,  but  only  the 
safety  of  the  cargo  purchased  by  4he  destruction  of  the 
Aip.(p) 

'Mi.  Beneck^  on  the  other  hand,  acknowledges,  that,  in 
every  case  but  one,  the  loss  arising  from  voluntary  stranding 
has  all  the  characteristics  of  a  general  average  loss — ^^  immi- 
nent danger,  voluntary  determination,  and  a  sacrifice  (7) : " — 
but  in  the  excepted  case,  viz.  where  the  situation  of  the  ship  at 
the  time  of  the  loss  is  so  desperate  as  to  leave  no  alternative,  he 
thinks  the  loss  is  not  properly  general  average,  because  the 
stranding  was  inevitable,  and  therefore  not  voluntary. 

To  the  objection  of  Mr.  Stevens  it  is  a  suflScient  answer 
that  the  intention  is  not  to  destroy  the  ship,  but  to  place 
both  her  and  the  cargo  in  a  situation  of  less  peril,  and  that 
the  loss  is  therefore  voluntarily  incurred  for  the  common 
benefit. 


(I)  llien   anthorities    are  — >  Con-  (0)  t  ^^  the  ease  of  Bradhun t  r. 

lolato  del  Ifare,  cap.  19S,  193.  (that  it  Columbian  Ins.  Comp.,    9  Johnson's 

the  150th  eap.  of  M.  Pardeisus;  see  New  York  Rep.  9.    See  also  the  other 

Lois  BCaritimca,  toI  il  p.  1 66. )    Roc-  cases  cited  in  2  Phillips  on  Ins.  pp.  110 


dc  Navibusy  note  60.     Targa,  cap.  — 114. 

76L  p.  317.    Casaregis,  disc.  19.  No.  {p)  Essay  on  Average,  34,  35.  5th 

18.     IXie.  46.  No.  61.  ed. 

(m)  Emerigon,  chap.  zil.  aect.  IS,  (9)  Bentck^i  Pr.  of  Indem.  219. 
ToL  i  pp.  405.  600.  ed.  1827. 

C«)  Abbott  on  Stupping,  349.  5tb 

3«  fl 
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General  ave- 
rage losses  -— 
sacrifices  for 
the  common 
benefit. 


Where  the  ship 
is  lost  by  the 
voluntary 
stranding,  but 
the  cargo 
saved,  is  there 
any  contribu- 
tion. 


The  objection  of  Mr.  Beneck^  in  the  case  rappoeed  by 
him,  though  at  first  sight  plausible^  disappears  on  closer 
examination.  If,  indeed,  the  act  of  stranding  be  in  nn 
degree  the  result  of  human  agencj,  then,  of  course,  cadit 
qucBstio :  but  if  the  will  of  man  was  in  any,  even  the  least* 
degree  contributory  thereto,  that  is  all  which  is  required;  and 
it  makes  no  difference  that  the  pressure  of  circumstances  was 
such  as  to  prevent  that  will  from  being  reasonably  exerted, 
except  in  one  particular  way.  This  forced  volition  (''  volonta 
violentata  dall'  accidente  del  pericolo")  (r)  is  all  that  is  re- 
quired to  give  the  party  making  the  sacrifice  a  claim  to  con- 
tribution. Nothing  more  is  requisite  than  that  the  act  of 
man  should  have  co-operated  with  the  violence  of  the 
elements.  {$) 

In  practice  the  rule  ipay  be  regarded  as  established  in  our 
own  country,  and,  though  the  point  has  never  been  expressly 
decided  in  our  courts,  there  can  be  little  doubt  that  they 
would  hold  in  conformity  with  the  great  body  of  previous 
authorities,  that,  at  all  events,  where  the  ship  is  subsequently 
recovered,  after  a  voluntary  stranding,  so  as  to  be  able  to 
pursue  her  voyage,  the  loss  arising  therefrom  gives  a  claim  to 
a  general  average  contribution. 

Where,  however,  the  ship  is  lost  In  consequence  of  the 
stranding,  but  the  cargo  saved,  does  that  which  is  so  saved 
contribute  in  general  average  for  the  loss  of  the  ship  ? 

This  is  a  question  on  which  there  has  been  a  great  diversity 
of  opinion  among  legislators  and  jurists,  (t)    The  Roman 


(r)  Targa,"  as  cited  by  Emerigon, 
chap.  xii.  sect.  42.  voL  i.  p.  588.  ed. 
1827. 

(«)  *'  Que  le  fait  de  Thomme  ait 
concuru  avoc  le  cas  fortuit.**  Emeri- 
gon, chap.  xii.  sect.  42.  vol.  L  p.  588. 
ed.  1827.  The  case,  in  fact,  exactly 
ftlla  within  that  class  of  actions  which 
the  scholastic  philosophy  designated  as 
mixed,  u  e.  rather  voluntary  than  in- 
voluntary, though  partaking  of  the  na- 
ture of  both.  Thus  Aristotle,  in  treat- 
ing of  the  question  of  free-will,  ex- 
prenly  instances  jettisons  (rkt  iv  rols 
Xit/m^a^  Mo^s)  as  ialUng  irithin  th® 


class  of  actions  that  ought  rather  to  be 
called  voluntary  than  involuntary,  be- 
cause, although  no  one  would  retort  te 
them  unless  forced  by  circumstaiioesi 
yet  they  are  objects  of  choice  at  the 
time  they  are  resolved  on,  and  the 
necessary  steps  taken  towards  carrying 
them  into  effect  are  acts  of  free  vt^tion. 
Ethics,  lib.  iiL  chap.  1.  * 

(t)  See  an  elaborate  aecount  of  the 
state  of  the  question  in  Pardeasai, 
Lois  Maritimes,  voL  i.  p.  140.  end 
voUii.  p.  21.  See  chap.  xii.  Introduc- 
tion to  the  Consolato  del  Marc. 
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law  provided  generally  that  the  goods  saved  should  not  con-  General  ave- 

•m.  i»        fi  /»!         t  •  A      •  -I  ^^^  losses  — 

tnbote  for  the  loss  of  the  ship.      Amissse  navis  damnum  sacrifices  for 
coUationis  consbrtio  non  sarciatur  per  eos  qui  merces  suas  nau-  bonefit!*"'°" 

firagio  liberaverint.  {u)    Voet,  however,  in  commenting  on  

this  pa»age,  expressly  says,  "  That  if  the  ship  be  voluntarily 
nm  ashore  for  the  common  safety,  and  thtis  has  perished,  the 
goods  being  saved,  contribution  is  due.*^  (r) 

The  Consolato  del  Mare  (tr),  in  case  of  the  ship's  being 

wrecked  (brise)  by  the  voluntary  stranding,  provides  that  the 

goods  saved  shall  contribute  for  the  damage  done  to  the  ship. 

The  case  is  not  expressly  provided  for  by  the  other  me- 

disBval  sea-laws. 

Emerigon,  after  laying  down  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for 
the  damage  done  to  the  ship,  adds  to  it  this  limitation,  "  Pro- 
vided always  that  the  ship  shall  have  been  set  afloat  again ; 
for  if  the  stranding  be  followed  by  the  wreck  of  the  ship,  it 
18  then  sauve  qui  peutJ"  (x) 

Bynkcrshoek  disapproves  of  this  doctrine,  and  holds  that 
the  loss  of  the  ship,  like  thp  loss  of  her  tackle,  is  a  general 
average  loss,  where  she  has  been  sacrificed  by  a  voluntary 
itraoding  for  the  common  safety,  (y) 

The  question  has  frequently  been  before  the  American  Law  as  finally 
courts,  and  for  some  time  was  variously  decided  there,  until  uniud  states 
it  was  finally  set  at  rest  by  the  judgment  of  Mr.  Justice  »>y  the  case  of 

o  .  n     1      r^  '        T  Colombian  Ins. 

Story,  in  the  case  of  the  Colombian  Insurance  Company  v.  Comp.  ».  Ash- 
Ashby  &  Stribling(r),  in  which  that  very  distinguished  per-  nng"i3  Peters' 
Mn,  after  examining  all  the  learning  on  the  subject  from  ^"P'^eme  Court 

-  X\ep>  ki*/i* 

tbe  Digest  downwards,  decided  that  a  voluntary  stranding, 
followed  by  a  total  loss  of  the  ship,  but  with  a  saving  of  the 
CMgo,  constitutes,  when  designed  for  the  general  safety,  a 
<^  case  of  general  average,  in  which  the  owners  of  the 

(«)  Dig.  lib.  xir.  tit.  S.  f.  5.  (x)  Emerigon,  cbnp.  ziL  sect  41. 

(v)  Voetiua  ad  Pandect,  loc.  eii.  toI.  i.  p.  6CX).  ed.  1827. 

(•)  Cap.  1?8.  of  the  Italian  trans-  (y)    Qussliones       Privati      Juris, 

tioB ;  cip.  i  50.  <ff  tbe  Catalan  originjl.  lib.  ir.  c.  22. 

l^^rdcttus,    Lois    Maritimcs,    toI.  iL  (z)  f  IS   Peter's    Supreme    Cour( 

V-m.  Rep.  SSI.       "    ••         \        • 
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General  STe- 
rage  losses  — 
sacrifices  for 
the  cdmraon 
benefit. 


cargo  are  liable  to  contribute  for  the  loea  inoorred  by  the  ship 
and  freight,  (a) 

The  facts  of  the  case  were  these :  —  The  brig  Hope^ 
going  down  Chesapeake  Bay,  found  the  weather  too  bad  to 
proceed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  Bay,  called  SewelPs  Point,  where  she  anchored.  On  the 
'second  and  following  day  the  gale  increased  in  violence ;  the 
brig  dragged  her  anchors  from  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.  In  this  situation 
the  captain,  finding  no  other  possible  chanoe  of  saving  the 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  altogether,  and  ran  the  brig  ashore,  as  &r  up  the 
beach  as  possible,  where,  after  the  storm,  she  was  left  hi^ 
and  dry,  and  there  was  no  possibility  of  getting  her  off.  The 
cargo  was  saved.  The  court  held  that  the  owners  of  the 
cargo  were  bound  to  contribute  to  the  owners  of  the  ship  and 
freight  for  the  loss  upon  both  interests  caused  by  the  strand* 
ing. 

In  the  course  of  his  very  elaborate  judgment,  Mr.  J.  Stoiy 
thus  states  succinctly  the  grounds  of  his  decision :  —  ^*  The 
intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible^««s  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  danger :  it  is  done  for  the  common  safety ;  and  if  the 
salvation  of  the  cargo  is  accomplished  thereby,  it  is  diflicult 
to  perceive  why,  because,  from  inevitable  calamity,  the 
danger  has  exceeded  the  expectation  or  intention  of  the  par- 
ties, the  whole  sacrifice  should  be  borne  by  the  shipowner, 
when  he  has  thereby  accomplished  the  safety  of  the 
cargo."  (i) 

(a)  Chancellor    Kent,    who    as    a        (6)  This  ease  is  well  worUi  eoosolt- 

judge  had  elaborately  expressed  a  dif-  ing  in  the  original  report.      Hioee, 

ferent  opinion  (in  the  case  of  Brad-  however,  who  haTe  not  the  means  of 

hurst  V.   Columbian   Ins.   Company),  so  referring  to  it,  will  find  the  jndg- 

in  the  last  edition  of  his  commentaries  ment  of  Mr.  J.  Story  giv«n  at  length 

states  the  law  to  have  been  finally  by  Mr.  Phillips.     Int.  voLii  pp.  Ill 

settled  in  the   United  States  by  the  -«.IU. 
judgment  of  Mr.  J.  Story.    See  Kent's 
Comm.,  vol.   iii   p.  239.   ed.    1844. 
note  (6). 
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The  pomt  has  never  presented  itself  for  judicial  decision  in  General  atc. 

this  conntry.     Should  it  arise,  the  principles  established  in  I^rificS^T 

the]  judgment  just  referred  to  would,  no  doubt,  have  their  J^®  conimon 

due  weight  in  determining  the  mind  of  the  court  — 


Sect.  HI.  General  Average  Losses  —  Extraordinary 
Expenditures  for  the  common  Benefit. 

§  329.  Having  enumerated  those  cases  of  general  average  General  avc- 
loss  which  arise  out  of  saobifices,  we  will  now  proceed  to  J^rao^Tnary 
consider  those  which  are  founded  on  exfenditubes.  expenditures 

for  the  common 

As  we  have  seen  by  the  principles  already  developed  in  benefit. 
the  second  section,  there  are  two  main  questions  to  be  asked  principles 
in  order  to  ascertain  whether  any  given  expenditure^  made  in  "P^"  Jitures 
the  course  of  the  voyage,  ought  to  give  a  claim  to  contribu-*  g'^^e  a  claim  to* 

^.        .  ,  contribution. 

tion  m  general  average. 

1.  Was  it  of  an  extraordinary  nature?  In  other  words, 
was  it  any  thing  more  than  one  of  those  ordinary  disburse- 
ments of  the  voyage  which  are  necessary  for  keeping  the  ship 
in  a  proper  condition  to  transport  the  cargo,  and  which  the 
owner  of  the  goods  has  therefore  a  right  to  demand  of  the 
owner  of  the  ship,  without  being  called  on  to  contribute  to-* 
wards  their  payment  ? 

2.  Even  supposing  the  expenditure  to  have  been  of  an 
ext^oidinary  i^.  was  itZ,  incurred  for  the  joint  benefit 
of  both  ship  and  cargo  ? 

If  the  answer  to  both  these  questions  be  in  the  affirmative, 
the  expenditure  ought,  on  principle,  to  be  made  good  to  the 
party  who  has  incurred  it  by  those  who  have  benefited  by 
it :  in  other  words,  should  be  regarded  as  a  general  average 

l06B. 

If  the  answer  be  in  the  negative,  then  the  expenditure  will 
either  come  under  the  head  of  those  petty  averages  which  the 
shipowner  himself  must  bear  without  any  claim  on  his  under- 
writeo  or  they  are  particular  average  losses,  wluch  fall  ulti- 
mately on  the  underwriter  on  the  ship,  or  on  freight. 

3m  4 
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General  ave-  "*  By  the  application  of  these  principles  we  may  ascertain 

ex^aortoary  whether  any  given  expenditure  ought  to  give  a  claim  to 

expenditures  compensation  in  general  average ;  and  wherever  practice  or 

for  the  common  ^\                         ®                          o    '                                 ^ 

UncEt  positive  law  have  not  clearly  established  the  contrary,  these 

principles  must  be  the  sole  guide  of  decision. 


Abt.  1.  Expenses  of  entering  or  quitting  a  Port  ofDistresSj  to 
rejiti  and  of  discharging  and  reloading  Cargo  there. 

All  expenses  §  330.  From  these  principles  it  dearly  follows  that  where 

necessarily  con-         ^  , 

nected  with  a  ship  has  either  cut  away  her  masts  or  rigging,  or  has  been 
to*refit*^are^'  SO  damaged  by  a  storm,  that  it  is  necessary,  for  the  safety 
general  aTcragc,  j^Q^h  of  the  ship  and  cargo,  to  put  into  some  port  out  of  the 
damage  which  coursc  of  the  voyagc  iosurcd  for  repairs,  all  the  expenses  tit- 
ship^toput^n  separably  connected  with  the  act  of  first  putting  into  and 
is  the  '•!«"^*  afterwards  clearing  out  of  such  port  of  distress  give  the  ship- 
average  or  par-  owner  a  claim  to  a  general  average  contribution;  and  this 
Icmes.  *^*"^*   upon  the  plain  ground  that  these  expenses  are  a  necessary 

consequence  of  an  extraordinary  measure  taken  for  the  gene- 
ral preservation,  (c) 

Accordingly,  all  port-dues,  and  charges  of  all  sums  jioid  in 
remuneration  of  services  rendered  in  bringing  the  ship  into 
port,  and  in  clearing  her  out  again,  come  into  general  average. 
Thus,  pilotage  (rf),  towage  of  a  disabled  ship  into  port  (e), 
charges  of  taking  off  anchors  and  cables,  and  rendering  assist- 
ance generally  (/),  wages  of  people  employed  to  guard  pro- 
perty during  the  repairs  {g\  or  of  cutting  a  way  for  the  ship 
through  the  ice  when  she  has  become  frozen  up  in  a  port  of 
distress  (A),  and  all  charges  of  a  similar  kind,  are  contributed 
for  in  general  average,  provided  the  ship  put  into  port,  in 
consequence  either  of  sea  damage,  or  to  repair  purposely 
inflicted  losses. 

(c)  Benecke,  Fr.  of  Indem.  193.  (/)  Stevens  on  Average*  23.  5tb  ed. 
Stevens  on  Average,  23.  5th  ed.  {g)  Ibid. 

(<0  Benecke,  Fr.  of  Indem.  192.  (A)  2  Phillips,  117.  Beneck^  Pr. 
Stevens  on  Average,  23.  5th  ed.  of  Indem.  214,   , 

(e)  2  Phillips,  115. 
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But  it  must  be  carefully  borne  in  mind,  tbat  none  of  General  avc- 
the  above  charges  can  be  allowed  in  general  average,  when  e^rao^al^ 
the  ship  is  obliged  to  put  in  merely  in  consequence  of  contrary  "pe"d»tures 
winds,  or  for  the  purpose  of  procuring  water  and  provision  ;  benefit. 
in  such  case  these  expenses  fall  under  the  head  of  petty  Butu-hen 
averages,  and  must  be  borne  by  the  shipowner  alone  (t)  Tn^in^^iwel'"* 

quence  of 
_  ^^,       *  11    1  .1     •  "I    •  .        shortness  of 

§  331.  All  the  expenses  necessarily  mcurred  m  preparing  proTisions,  &c., 

for  the  refitment  of  the  slup  in  the  port  of  distress  give  a  puulnff*irr&c 

daim  to  general  average  contribution.  "  »  petty  ave- 

Thus,  when  in  order  to  repair  the  ship  it  becomes  abso-  ^ 

'  .  Expenses  of 

lately  necessary  to  discharge  the  cargo,  all  the  expenses  of  unioadirg  and 
unloading,  warehousing,  and  reloading  it,  come  into  general  are  genJraT'^^ 
average,  because  incurred  for  the  joint  benefit  both  of  the  "J^ "i^^oill!" 
ahip  and  of  the  cargo ;  of  the  ship,  that  she  may  be  repaired,  benefit  of  ship 
und  of  the  cargo,  that  it  may  be  preserved.  (J)    It  must  be,  ^  * 

however,  carefully  borne  in  mind,  that  it  is  only  when  these 
charges  are  necessarily  incurred  for  the  sake  of  the  ship,  as 
well  €uofthe  cargo,  that  they  can  be  allowed  to  give  a  claim 
to  contribution.  If  the  cargo  were  merely  unloaded,  in  order 
to  preserve  it,  in  cases  where  the  ship  might  have  been 
equally  well  repaired  without  its  removal,  the  expense  thus 

caused  would  not  constitute  a  general  average  claim.  (A) 
So,  tlie  charge  of  removing  the  ship's  stores,  after  the  cargo 

is  out  of  her,  is  not  allowed  to  give  such  claim,  being  an 

expense  incurred  for  the  sake  of  the  ship  only.  (/) 


(0  Stevens  on  Average,  23.  5th  ed. 
BenecU,  Pr.  of  Indcm.  192. 

0)  Stevens  on  Average,  21.  22. 
^  ed.  Accordingly  these  charges 
^ere  allowed  in  the  cose  of  The  Co- 
penhagen,  1    Rob.  Adm.    Rep.   298. 

^^  Plummer  o.  Wildman,  Le  Blanc, 

J 
*  'ajrs,  **  The  unloading  may  be  gene- 

^  Average  if  it  were  necessary  iu 

**^  to  repair  the  ship."    3  Maulc  & 


(A)  Stevens  on  Average,  gua  iuprd. 
Bcncck^,  Pr.  of  Indem.  193.  Mr. 
Beneck^  indeed,  seems  to  douht 
whether  these  charges  ought  ever  to 
come  into  general  average ;  but  on 
prindple,  it  seems,  they  ought,  and 
they  are  admitted  in  practice.  See 
also  Kent's  Comm.,  voL  iiL  p.  239.  ed. 
1844. 

(/)  Stevens  on  Average,  22. 
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General  ave« 
rage  loues  — 

extraordinary      Abt.  2.  Expense  of  the  Repairs  actually  done  to  the  Ship  in 

expenditures  r       n  i»  r\ 

for  the  oommon  her  Port  Of  Distress. 

benefit. 


The  cost  of  the  §  332.  The  expenses  just  mentioned  are  admitted  to  give 
selveTwh^  a  claim  to  general  average  contribution,  quite  irrespective  of 
caused  V  aoei-  ^hc  nature  of  the  damage  which  made  it  necessary  for  the  ship 
can  give  no  to  put  in  for  repur,  upon  the  plain  principle  that  they  are 
trfbutionr*"'     the  necessaiy  consequences  of  an  extraordinary  step  taken 

for  the  general  benefit :  it  is  manifest  that  the  same  principle 
does  not  apply  to  the  expense  of  the  repairs  themselves]  for  that 
expense  is  a  consequence,  not  of  the  putting  in  to  reftty  tut  of 
the  FOREGOING  LOSS.  On  principle,  therefore,  the  question 
whether  the  expense  of  repairs  should  come  into  general 
.  average,  would  depend  entirely  on  the  nature  of  the  loss 
which  rendered  such  expense  necessary.  If  the  damage  to 
be  repaired  were  in  itself  a  general  average  loss,  the  cost  of 
repairing  it  might  be  so  too ;  but  the  cost  of  repairing  damage 
accidentally  caused  to  the  ship  by  the  perils  of  the  sea,  can 
never,  on  principle,  give  a  claim  to  contribution,  for  to  pay 
the  cost  of  such  repair  is  a  duty  imposed  on  the  captwi  by 
the  very  contract  of  affireightment,  whereby  he  has  pledged 
himself  to  maintain  the  ship  in  a  fit  state  for  transporting  the 
cargo  to  its  place  of  destination ;  and  of  this  duty  the  shipper 
of  the  goods  has  a  right  to  demand  the  fulfilment,  without 
contributing  to  the  expense,  (m) 
Authorities  on  Accordingly  we  find,  even  in  the  Digest  itself,  an  express 
t  e  point  decision  that  the  expense  of  such  repairs  can  give  no  claim 

to  general  average  (n);  and  the  greatest  of  all  writers  on 
insurance  law  lays  it  down,  without  any  limitation,  that  if  a 
ship,  being  unable  to  keep  the  sea,  puts  into  port  in  order  to 
repair  the  damage  dene  to  her  by  a  storm,  the  expense  of  the 

(m)    Boulay-Faty,    Comment,    on  having  been  damaged  by  tempest,  pat 

Emerigon,  vol.  i.   p.  620.   ed.   1827.  into  the  port  of  Hippo  to  refit ;  it  was 

Beneck^,  Pr.  of  Indem.  194.  decided  that  the  owners  of  the  cargo 

(n)  Dig.  lib.  xiv.  tit.  2.  f.  6.     The  could  not  be  called  upon  to  make  good 

case  was  thus :  a  ship,  bound  for  Ostia,  to.  the  ship-owner  the  loss  so  iacurred. 
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repairs  themselves  ought  not  to  be  the  subject  of  general  General  ave- 

ayerage  contribution,  (o)  Txtl^'Jw^ 

It  is  surprisinffy  indeed^  that  there  should  ever  have  been  e»P«"<i*t"f" 

^^  ,  ,     ,  ibr  the  oommon 

any  doubt  upon  a  matter  which  on  principle  is  so  plain,  as  bene6t. 
that  the  owner  of  the  ship  is  bound  to  keep  the  ship  in  ~" 

repair,  and  consequentlj  to  repair  at  his  own  cost  all  damages 
aocidentallj  done  to  her  in  the  course  of  the  voyage,  (p) 

The  doubt  which  has  arisen  upon  the  point  in  this  country  ^"^^  supposed 
and  America  seems  principally  to  have  been  caused  from  a  ed  by  Plum-  * 
misconception  of  the  following  case :  —  ^n\ m!&' 

A  ship  in  the  prosecution  of  her  voyage  met  with  a  pais  ^''  '^^^* 
tlcnlar  average  loss  by  fouling,  in  consequence  of  which  she 
was  obliged  to  cut  away  part  of  her  bowsprit  rigging  (a  general 
average  loss);  she  was  so  much  damaged  by  the  effects  of 
the  accident  and  the  cutting  away,  that  she  could  not  keep 
the  sea,  nor  pursue  her  voyage  without  repairs,  and  Bhe 
accordingly  put  into  port  to  refit :  the  court  held,  that  the 
expense  of  such  repairs  as  were  absolutely  necessary  to  erutbh 
the  ship  to  prosecute  her  voyage,  and  were  of  no  permanent 
benefit  to  her,  might  come  into  general  average,  but  no 
fSurther.  (y) 

Lord  Ellenborough  in  this  case  said,  that  the  main  ques- 
tion to  be  considered  was,  not  so  much  the  nature  of  the 
accident  which  made  the  repairs  necessary,  as  ^'  whether  the 
effect  produced  was  such  as  to  incapacitate  the  ship  from 
further  prosecuting  her  voyage,  unless  she  returned  to  port 
and  removed  the  impediment;" — "as  far  as  removing  this 
incapacity  is  concerned,  all  are  equally  benefited  by  it,  and 
therefore  it  seems  reasonable  that  all   should    contribute 
towards  the  expense  of  it ;  but  if  any  benefit  ultra  the  mere 
removal  of  the  incapacity  should  have  accrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  this  will  redound  to  the  par- 
tdcular  benefit  of  the  shipowner  only,  it  will  not  come  under 
tlie  head  of  general  average."  (r) 

(o)  EmerigOD,  chap.  xiL   Mct  41.        (q)  Flammer  v.  WUdman,  3  Maule 
S   6.Td.i  p.606.  ed.  1SS7.  &  Sel.  482. 

(p)  Storeni  on  Airenge,40. 5th  ed.        (r)  Ibid.  486>  487. 
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General  are.  From  these  expressions  of  Lord  EUenborough  it  was  not 

cxiniordinary  Unfairly  inferred,  that  the  rule  established  by  Plummer  c. 
foMiwcommon  Wildman  was  this,  that  the  expense  of  repairs  done  to  a  shp 
benefit.  in  a  port  of  distress^  in  as  far  as  they  are  no  more  than  just 

sufficient  to  enable  the  ship  to  heep  the  sea  till  she  completes 
her  voyage  J  and  are  of  no  permanent  benefit  to  the  ship  ultra 
that  purpose,  give  a  claim  to  general  average  contribution, 
quite  irrespective  of  the  nature  of  the  loss  which  induced  the 
necessity  of  repairing. 

Accordingly  this  is  the  rule  now  adopted  on  the  subject  in 
the  United  States  (s);  it  is  evidently  opposed  to  the  general 
principles  above  laid  down ;  in  theory,  it  is  not  easy  to  per- 
ceive on  what  ground  the  necessity  of  the  repairs  should 
entitle  them  to  be  paid  for  iu  general  average,  and  in  practice 
it  would  obviously  be  very  difficult  to  discover  any  kind  of 
repairs  which  would  not  be  of  some  benefit  to  the  8hip.(^) 
Theiactsof  the       In  this  couutry,  in  fact,  the  case  of  Plummer  r.  Wild- 
ly «^a';M"*    noan  must  either  be  considered  to  be  overruled,  or,  at  all 
man  do  not       evcuts,  not  to  be  an  authority  for^he  rule  thus  deduced  from 
rule  supposed    it :  the  fucts  of  the  case,  it  must  be  observed,  do  not  authorise 
on  It.  °""         such  an  inference;  for  a  portion  of  the  damage  to  repair  which 

the  ship  had  put  into  port,  viz.  the  cutting  away  the  bowsprit 

rigging  was  undoubtedly  a  general  average  loss :  accordingly, 

in  a  more  recent  case.  Lord  EUenborough  himself  refers  to 

Plummer  v.  Wildman,  as  decided  on  the  ground  that  the 

repairs  in  that  case  were  rendered  necessary  by  a  sacrifice  of 

part  of  the  ship  for  the  general  safety ;  and  in  this  latter  case 

he  plainly  intimates,  that  tlie  expense  of  repairs  can  only  be  a 

subject  of  general   contribution  when   rendered    necessary   by 

a  genej'al  average  loss,  (m) 

And  the  ^up-         The  facts  of  the  case  now  referred  to  are  as  follows: — the 

ul^nsistent*      bowsprit  bitts  of  a  ship,  then  under  courses,  and  beating  to 

with  the  latter   ^i^^j^ard,  having  given  way  in  consequence  of  her  violent 

9.  Whitmore,     labouring  in  a  heavy  and  dangerous  sea,  the  master,  finding  it 

j4j^ "  *        '  necessary  for  the  ship's  safety  so  to  do,  after  consultation 

(s)  Kent's  Comm.,  vol.  liL  p.  236.        (t)  Beneck^   Pr.   of  Indem.   197. 
•d.  1844.     2  PblHips  on  Ins.  2  rbillips  on  Ins.  125. 

(uj  4  iMaule&  Scl.  149. 
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with  Ilia  officers^  put  into  port  to  refit     The  expenses  of  re-  Geneni  «▼«- 
pairing  the  bowsprit,  together  with  the  wages  and  provisions  extraordinJiy 
of  the  crew,  during  the  time  necessarily  occupied  in  the  re-  fo/**he**^"i^^>n 
pairs,  were  claimed  as  the  subject  of  a  general  average  contri-  beneHt. 
bntion :  Lord  Ellenborough  and  the  whole  court  held,  that 
neither  could  be  allowed,  (v) 

Lord  Ellenborougb,  in  giving  judgment  in  this  case,  says,   Rule  as  uia 
in  unqualified  terms.  « that  general  average  must  lay  its  tZ^J;;^ 
foundation  in  a  scLcrifice  of  part  for  the  sake  of  the  rest;  but  i"  ^!^^®'  "• 
here  was  no  sacrifice  of  any  part  by  the  master,  but  only  of  4  M.  &  Svl. 
bis  time  and  patience,  and  the  damage  incurred  was  by  the 
▼iolenee  of  the  wind  and  weather."  (u?) 

This  language  of  his  lordship  is  certainly  inconsistent  with- 

that  which  he  is  reported  to  have  employed  in  Plnmmer  v. 

Wildman;  and  the  rule  supposed  to  be  founded  on  that  case 

is  clearly  irrecondleable  with  the  principles  upon  which  he 

decided  in  Power  v.  Whitmore.     This  latter  case,  indeed, 

appears  to  have  restored  the  law  in  England  upon  this  subject 

to  that  which  on  principle  seems  the  true  rule,  vias.  That  tlie  ex^ 

pense  of  repairs  rendered  necessary  by  particular  average  losses 

SHstained  by  the  ship  can  never  give  a  claim  to  a  general 

average  contribution^  but  that  such  claim  can  only  be  sustained 

vhen  the  damage  to  be  repaired  was  in  itself  a  general  average 

Ims.{ww) 

Art.  3.   Wages  and  Provisions  of  Crew  during  Delay  for  the 

Purpose  of  Repairs. 

J  333.  These  expenses  follow  the  same  rule  in  this  country  Wngestnd  pro- 

^  the  expenses  of  the  repairs  themselves;    they  are  not  crew'd*^^^*** 

*^'^Ught  into  genecol  average  when  the  repairs  which  cause  ***i*y  «<>  refit 

^®    delay  are  rendered   necessary  by  particular    average  country  eithir 

Jbasoa.  (x)  general  or  p«r- 

>>  ^  ticular  tvemge. 

.  ^O     Power  c  Whitmore,  4  Maule  gone  in  to  repair  there  but  fir  the  iaie 

7^"   141*  of  the  cargo,  it  seems,  that  in  such  case 

'^^     Ibid.  149.  the  eurplus  cost  of  the  repairs  might 

.^  *^3  Beneek^  Pr.  of  Indem.  196—  be  acfmitted  to  give  a  chim  to  contri- 

.     *         If  indeed  the  expense  of  repairs  bution.     Kent's  Comm.,  vol.  iii.  p. S36. 

^^«li  higher  at  the  port  of  distress  cd.  1844. 

^y*    *^  would  be  elsewhere^  and  the  (*)  See  Jackson  ».  Chamock,  8  T. 

*P   ia»  eonsequence  would  not  have  Rep,  209.     Plummcr  v.  Wildman,  3 
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Gcnmlan.         x&  England,  in  fact,  these  expenses  can  g^T9  a  .cihi 

eitnordinur     Qolther  to  general  nor  to  particular' average,  bet  fall  e 

fw  Uie  mnmoD  clnsively  upoD  the  shipowner,  upon  the  principle  tlwt  be 

'*"^*-  bonnd  by  the  very  contract  of  afireightment,  and  as  part 

the  connderation  for  vhich  freight  ie  paid  him,  to  keep 

competent  crew  on  board  from  the  commencement  to  tl 

end  of  the  voyage,  (y)     The  Ubour  of  the  siulor^  es^ 

Boulay-Paty,  while  the  ship  is  repairing,  and  their  wag 

and  proviuons  while  bo  occupied,  form  part  of  those  ezpem 

and  exertions  to  which  the  shipowner  is  boand  by  the  relatii 

in  which  he  stands  to  the  owner  of  the  goods,  (z) 

Da  Coit>  *.  In  one  English  case,  indeed,  where  a  ship  put  in  to  ref 

•eemroppoMd    ">  cousequence  of  a  particular  average  lost,  and  the  CR 

to  Um.  yreace  ducbarged  immediately  on  her  entering  the  port 

distress,  but  afterwards  hired  by  the  master,  to  woric  at  tl 

repuiB,  not  at  stolon,  but  as  common  labourers,  it  was  he 

that  their  wages  and  provisions  during  the  delay  to  re: 

might  be  brought  into  general  aven^  (a) 

EipUiiwd.  The  court,  however,  put  thrir  deciuon  entirely  on  tl 

ground  that  the  men  had  been  discharged  on  maldag  i. 

port,  and  were  afterwards  employed,  not  as  sailors,  bat 

oommon  labourers  (b),  so  that  the  cost  of  employing  tlif 

might  bo  coiiaidered  rather  aa  au  extraordinary  espenditL 
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of  €xffreightmenty  and  while  that  still  remains  entire  the  master  G^Knl  ave- 
is    not  released  from  the  obligation  it  imposes  on  him  of  e^Sniorfi^i^ 
keeping  and  paying  a  competent  crew  throughout  the  whole  J^'^h  ^**"'" 
course  of  the  voyage.  benefit 

Where,  however,  the  damage  to  be  repaired  is  itself  such  Where  the 


to  give  a  claim  to  contribution,  then  these  expenses  also  of  th?^t**^^*f 
should,  on  principle,  be  brought  into  general  average,  as  general  ave- 
being  consequences  immediately  resulting  from  the  measure  charges  are  so 
adopted  for  the  general  preservation  (d) ;  and,  accordingly,  *^*°' 
X.K>rd  Tenterden  considers  that,  in  such  case,  they  would 
possibly  be  held  to  be  general  average  in  this  country,  {e) 
Xhe  rule  of  the  French  code  is,  that  these  expenses  are 
general  average,  provided  the  loss  to  be  repaired  was  volun- 
tarily incurred  for  the  common  benefit,  and  the  ship  freighted 
by  Uie  montL  (/) 

In  the  United  States  these  expenses  are  in  all  cases  alike  ]>w  in  the 
brought  into  general  average  {g) ;  and  on  the  Continent  they  ^'"**^  ^^^ 
generally  admitted  to  be  such,  although  there  is  hardly 
point,  even  in  the  perplexed  doctrine  of  general  average, 
^^  ^vehidi  there  is  such  a  great  diversity  in  the  positive  laws 
of  mercantile  states.  (A) 


C^  Benedc^  Fr.  of  Indem.  S05.  and  proriatons  of  the  crew  are,  in  such 

C«)  Abbott  oa   Shipping,  part  lii.  case,  an  ordinary  expenditure  to  which 

^^^^p.  TiiL  §  7.  p.  350.  5th  ed.  tlie   ship-owner  is  bound.      Pothier, 

(y^  Code  de  Commerce,  art  400.  TraitS    des    Charte- Parties,    No.  85. 

S  6.      Tiie  reaion  given  bj  the  French  Mr.  Beneck^  considers  that  when  the 

Jurists  for  this  last  restriction,  is,  that,  loss  to  be  repaired  was  voluntarify  in- 

^^^^e  the  ship  i%  freighted  by  the  months  curred,  the  expense  of  wages  and  pro- 

^*^  ship-owner  reeeiTes  no  freight  for  visions  should  be  general  average  in 

^^«  period  of  detention,  and  is  there-  either  case.     Fr.  of  Indem.  206. 

^*^  not  bound  by  his  duty  as  ship-  {g)  2  Phillips  on  Ins.  120.     Kent's 

^^'^^kcr  to  pay  or  provision  the  crew  Comm.,  voL  iiL  p.  235.  note  (a),  cd. 

luting  the  dday ;  so  that  the  expense  1844 

^^tted  by  doing  so  is  in  such  case  of  (A)  Mr.  Beneck^  in  his  Principles 

^   extraordinary    nature.       On    the  of  Indemnity  (p.  191 — ^207.),  has  with 

^*^^  Vasd,  where  the  ship  is  freighted  infinite  learning  collected  and  com- 

^  the  voyage,  freight  is  due  for  the  mented  on  all  the  various  laws  of  the 

'Whole  period  of  detention  (which  is  European  states  on  this  subject. , 

u^^oded  in  the  voyage),  and  the  wages 
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General  ave- 
raj^e  losses — 
exiraordinaiy 

foTthe  common     Art.  4.  Expenses  incurred  in  reclaiming  captured  Property 

benefit. 


during  detention  bg  Embargo. 


Wage«andpro-      §  334.  When  a  ncutral,  or  other  ship,  has  been  seized  and 
during  delay  to  Carried  into  port  for  adjudication,  the  wages  and  provisions  of 


t*red  or^^de*       *^®  ^^^  during  their  delay  in  such  port  for  the  purpose  of 
tained  pro-        claiming  the  captured  property,  seem  to  be  a  general  average 

ncrtv  are  ffc* 

neraiaverage.  charge,  if  incurred  for  the  joint  benefit  of  both  ship  tad  cargo, 
foMhe  jltnt*^  *^*^  ^^'  ^^  other  words,  when  both  ship  and  cargo  are  the  sub- 
benefit  of  both   ject  of  detention  (i) :  but  if  either  the  ship  alone,  or  the  caigo 

alone,  be  the  cause  of  detention,  the  charges  of  reclaiming 
them  are  a  particular  average  loss  to  the  owner  of  the  pro- 
perty on  whose  account  they  were  incurred,  (j) 

The  following  case,  decided  in  the  United  States,  affords 
a  good  illustration  of  this  principle : — An  American  (neutral) 
ship  was  seized  by  the  French,  under  the  Milan  decree,  and 
detained  in  port  on  account  of  her  cargo  only,  which,  after 
some  time,  was  discharged,  and  delivered  to  the  consignees, 
on  their  giving  security  to  abide  the  event  of  an  appeal 
against  the  seizure.  The  court  held  that  the  expenses  in- 
curred before  the  cargo  was  discharged,  being  incurred  on 
account  both  of  ship  and  cargo,  were  general  average ;  but 
the  subsequent  expenses,  being  incurred  solely  on  account  of 
the  cargo  (for  the  ship  was  then  free  to  go  where  she  pleased), 
were  not  general  average.  (A) 
Principle  on  Expenses  of  the  kind  just  mentioned,  are,  if  incurred  for 

penscs  are  ge-    the  joiut  benefit  of  both  ship  and  cargo,  a  general  average 
ncral  average,     ^q^^  becausc  the  Contract  of  affreightment  Is  put  an  end  to 

by  the  capture  and  detention,  and  consequently  the  master, 
in  keeping  his  crew  together  with  a  view  of  obtaining  the 
restoration  of  the  property,  is  incurring  a  voluntary  expense 

(0  Riccard,  Negoce  d'Amsterdam,  (j)  Beneckc,  Pr.  of  Indem.  239. 

p.  279.,  cited  in  Kmerigon,  chap.  xii.  (^k)  f  Watson  v.  Marine  Ins.Comp.« 

sect.  41.  vol.  i.  p.  61  a.  ed.  1827.     1  7  Johnson's  New-  York  Rep.  57.     See 

Magens,  69.   §  57.      Kent*s  Comm.,  also  Kent's  Comm.,  vol.  iil.   p.  236. 

Tol.  iii.  p.  236.  ed.  1844.  note  (/),  ed.  1844. 
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over  and  beyond  what  he  was  bound  to  by  the  ordinary  CenenUTe- 
coarse  of  his  duty  towards  the  shipper.  wanuw^SMy 

Lt  cases  of  detentions  by  embargo  the  same  reasons  do  ^^P^^^^^ures 

,  inr  the  oommon 

not  apply.     The  embargo  does  not,  like  capture  or  seizure,  benefit 
pat  an  end  to  the  contract  of  afifreightment ;  the  master.  Wages  and  pn>. 
therefore,  is  bound  to  stay  by  the  ship  with  his  crew  in  the  jj^^'lion^b  "* 
escerdse  of  his  ordinary  duty  towards  the  shipper,  and  the  embargo  are 
expense  he  is  put  to  in  having  to  pay  and  provision  them  average. 
during  the  embargo,  can  give  him  no  chum  to  general  average 
oontribntion.  {I)     Another  reason  is  that,  in  such    case, 
neither  ship  nor  caxgo  are  in  actual  jeopardy,  for,  as  Beawes 
expresses  it,  ^'  the  embargoing  sovereign  would  not  have 
either  ship  or  cargo,  but  only  hinders  their  departure." 

The  dehiy,  in  fieu^t,  as  Lord  Tenterden  says,  does  not  pro- 
ceed from  the  act  of  the  master  and  persons  belonging  to  the 
ship^  nor  is  it  for  the  general  benefit  (nt) 

It  is,  accordingly,  not  the  subject  of  general  average,  either 
in  thb  country  (n)  or  the  United  States,  (p) 


Abt.  5.  Expenses  of  watting  for  Convoy ^  of  Delay  earned  by 

Quarantines  by  being  Icebound,  Sfc» 

§  335.  Where  there  is  no  certain  and  immediately  impend-  These  expenses 

ing  danger  threatening  the  ship  in  case  she  sails  without  |[![reriige^ber 

convoy,  but  only  the  ordinary  contingent  perils  to  which  all  *bere  w  no  im- 

flhipe  are  exposed  in  time  of  war,  the  expenses  caused  by  danger. 
waiting  ibr  convoy  are  not  a  proper  subject  of  general  average 
ocyntribution.  (jp) 

"Where,  however,  the  danger  is  so  inuninent  as  to  render  Where  there' is, 

they  are  sa  * 

(i)  Bcneek^,  Pr.  of  iDdem.  834.  to  principle  so  to  da     Sharp  v.  Glad- 

(m)  Abbott  OD  Shipping,   part  ir.  stone,  7  East,  34. 

du^.  9.  p.  448.  6th  ed.  (o)  f  Penny    v.    New   York    Ins. 

(»)  Bobcftioii  «.  Ewer,  1  T.  Rep.  Comp.,  3  Caioes,  135.     Leavenworth 

1S7.     la  tbo  case  of  one  of  the  ships  v.  DeUfield,  1  Caines,  573. 

4staiBtd   by  the    Russian    embargo,  (p)  Beneck^  Pr.  of  Indem.  SS5. 

Jjowd  EUcnboroiigfa  seemed  to  admit  Bynkershoek,  Qucstiones  Prir.  Juris, 

tt#  «Im^  but  it  is  certainly  opposed  lib.'iY.  c  25. 

Sir 
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the  protection  of  a  man-of-war,  or  a  delay  in  port  till  it  ea; 
arrive,  absolutely  neceaeary  for  the  ea£ety  of  the  whole  ai 
^  venture,  there  can  be  no  doubt  that  the  wages  and  proviaioi 
of  the  crew, ,  and  all  other  expenses  incurred  duxiDg  bqc 
delay,  ought,  on  principle,  to  come  into  general  average,  the 
bflin^  in  fact,  extraordinary  expenses,  voluntarily  incnrrei 
as  the  only  means  of  saving  the  slup  and  caigo  fima  imminei 
danger,  (r) 

The  expenses   of  delay   caused  by  quarantine  ue  w 
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place  in  the  or^nory  course  of  the  voyage.  (<) 

So,  if  a  ship  is  frozen  up  in  any  port  at  which  she  ma 
'  happen  to  be  in  the  ordinary  course  of  the  voyage,  or  whc 
average,  boDg  Unable  to  enter  a  river  or  harbour  on  account 

uinpt  whratha   „       7        .  ,        .  „    -,  ,      , 

lOiip  is  fimcn     noating  vx,  she  IS  compelled  to  put  into   a  harbour  ai 

JJ^j^P""**  winter  there,  the  expense  of  paying  and  proviuoning  tl 

orew' daring  this  detention,  gives  no  clum  to  general  aven^ 

contribution,  (t) 

Where,  however,  a  ship,  for  the  general  safety,  has  pir 

into  a  port  of  distress  to  repiur,  and  while  there  is  frozen  uf 

for  the  winter,  the  increased  expense  of  wages  and  prorinon 

occa»oned  by  this  delay,  is  allowed  to  be  general  avenge  in 

America  (») :  but  it  is  apprcbendcd  that  it  would  only  Iw  »^ 
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.   If  sach  services,  on  the  other  hand,  are  required  for  the  General  ave- 

A  •  •  f^c  losses  — 

safety,  or  redound  to  the  benefit,  of  either  the  ship  alone,  or  extraordinary 
the  cargo  alone,  their  remuneration  will  give  no  claim  to  for^fhe^TOiJImoii 

contribution.  beneBt. 

Salvage  (Mud  to  menH>f~war  for  rescuing  a  ship  and  her  Salvage. 
cargo  from  capture,  or  to  other  vessels  for  extricating  them 
booL  the  dangers  of  shipwreck,  should,  it  seems,  be  made 
good  by  a  general  average  contribution,  {w) 

•  ^re  of  extra  hands  to  pump  a  ship  after  springing  a  leak.  Hire  of  extra 
is  allowed  in  general  average,  both  in  England  (or)  and  the  ^^^ 
United  States,  (y)  But  the  expense  of  hiring  extra  hands, 
in  the  room  of  those  who  have  deserted,  is  not  allowed  {z) ; 
nor  are  gratuities  promised  to  seamen  in  order  to  encourage 
them  to  do  their  duty,  for  such  promise  is,  in  law,  entirely 
void,  (a) 

A  stranded  vessel  is  in  most  cases  in  danger  of  being  Expenses  of 
loet,  unless  speedy  steps  are  taken  for  her  preservation,  either  ffloa^^if  in- 
by  unloading  the  cargo  to  lighten  her,  or  by  endeavouring  to  f""^?f^'"gj*^  ^ 
float  her  up  by  means  of  buoys,  &c.,  with  the  cargo  in  her.  ship  and  cargo. 
The  remuneration  which  the  shipowner  is  obliged  to  pay  for  ^^^^  ave. 
the  services  thus  rendered,  gives*  a  claim  to  general  average  '^^ 
contribution,  provided  such  services  shall  appear  to  have 
been  incurred  for  the  joint  benefit  of  ship  and  cargo,  which 
will  be  the  case  if  ship  and  cargo  are  both  exposed  to  a 
common  dapger,  and  both  saved  from  it  by  the  exertions 
employed  for  their  rescue. 

If,  however,  the  safety  of  the  ship  be  hopeless,  or  that  If  otherwise, 
of  the  cargo  no  longer  endangered,  no  such  claim  can  be 
gofltained.  Thus,  where  the  ship  is  driven  high  and  dry  on 
the  shore,  with  no  prospect  of  saving  her,  the  charges  of 
unloading  the  cargo^  not  being  for  the  benefit  of  the  ship, 
and  the  charges  of  afterwards  digging  out  the  ship,  being  of 


(v)  Stevens  on  Average,  25.  5th  ed.        (y)    -fOrrocks    v.    Commonwealth 

Bcneck^  Pr«  of  iBdem.  280.     2  Phil-  Ins.  Comp.,  cited  in  2  Phillips,  110. 
lifw  on  Ins.  103.,  who  cites  some  Ame-        (x)  Plummer  e.  Wildman,  S  Maule 

Mean  deeisions  on  the  point  &  Sel. 

<x)  Birkley  «>  Presgrave,  I  Eost,        (a)  Harris  o.  Watson,  Peake's  N.P. 

219.  72. 
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General  ave-  DO  benefit  to  the  Cargo,  are  not  the  subject  of  contribution. 
ex^o^^a^  So,  where  the  ship  is  left  hopelessly  stranded,  but  the  whole 
eitpenditures      ^f  ^^  cargo  is  Unloaded  without  floating  her;  the  ship, 

lor  the  common  ^         ^      ^  o  »  *r» 

benefit  on  the  Same  principle,  cannot  contribute  to  the  expense  of 

unloading  the  cargo,  nor  the  cargo  to  that  of  afterwards 
heaving  off  the  ship,  {b) 

Practical  rules       From  these  principles  the  three  following  practical  rules 

as  to  expenses    havc  been  derived. 

of  floating  ship. 

(1)  These  expenses  are  always  general  average  when  the 
ship  takes  the  ground  in  endeavouring  to  enter  a  port  of 
distress ;  for  in  such  case  ship  and  cargo  are  equally  jeopar- 
dised, and  the  expenses  are  the  necessary  consequence  of  a 

«  step  taken  for  the  common  safety,  (c) 

(2)  These  expenses  are  never  general  average  when  the 
stranding  occurs  in  entering  the  port  of  destination;  for  in 
such  cases  it  is  considered  that  the  cargo  can  never  really  be 
in  jeopardy,  (d) 

(3)  When  the  stranding  takes  place  accidentally  in  the 
course  of  the  voyage,  and  the  ship  be  heaved  off  without  dis- 
charging her  cargo,  so  as  to  be  able  to  proceed  on  her  vayaye, 
the  expenses  thus  incurred  are  general  average,  (e) 


Abt.  7*    Money  given  by  way  of  Composition  to  Pirates. 
Expenses  of  raising  Money  abroad,  ^c, 

lUoaom  ii  pro.  §  387.  Bansom  to  an  enemy  is  now  prohibited  in  this 
composition  couutry  by  positive  law  (/) ;  but  this  extends  only  to  enemiefl^ 
EmJerwitilnot  ^^^  ^^*  ^  pirates  or  other  plunderers;  and  it  appears  certab, 
being  enemies,  that  any  money  paid  to  them  by  the  captain,  in  order  ta 
eoutribution.     induce  them  to  liberate  the  ship  and  the  rest  of  the  cargo^ 

would  be  general  average,  (g) 
It  is  quite  clear,  also,  that  a  compromise  between  neutrals 


(6)  Beneck^,   Pr.   of  Ind6m.  215,  (e)  2  Phillips,  97. 

216,  217.     2  Phillips,  97.     Jacobsen*s  (/)  43  G.  3.  c.  72.  ss.  16,  17. 

Sea  I^ws,  book  iv.  c.  2.  (^)  Abbott  on  Shippings  part  iiL 

(e)  Sterens  on  Average,  22.  5tb  ed.  c.  viii.  pp.  S46»  S47.  5th  ad.     ^  ^ 

(«0  Ibid. 


OV  G£NBRAL  AYSBAGB.  917 

belligerenta  is  lawfiilf  and  that  the  amount  paid  by  way  General  eve- 
oT  canying  it  out  gives  a  dwn  to  contribution.  (A)  eluraordiiui^ 

All  the  expenses  attendant  upon  raisins  money  abroad  expenditures 
for  ge^nd  .«»g.  ,«,p<««,  o^sh..  on  principle.  U.  be  m.d.  S^— 
good  by  a  general  average  contribution.    Accordingly,  where  Expense  of 
money  has  been  raised  for  such  purposes  by  bills  drawn  by  ^^"/fj^*^. 
tlie  captain  on  his  owners,  all  loss  by  exdiange,  interest,  or  general  eve- 
difloount,  ought  to  be  included  in  the  sum  for  which  contri-  '"^ 
Imtion  is  made,  (t) 

On  the  same  principle,  when  money  is  raised  for  the 
same  purposes  on  bottomry,  the  maritime  interest  must  be 
added  to  the  principal  for  the  purposes  of  contribution.  (/) 

Mr.  Beneck^  on  the  same  ground,  considers  that  the 
premiums  pidd  for  insuring  sums  thus  advanced  for  general 
average  purposes  should  themselves  be  contributed  for  (A); 
but  the  better  opinion  seems  that  they  should  not.  (/) 


Sect.  IY.   What  cantributea  to  General  Average* 

§  338.  Having  thus  enumerated  the  losses  for  which  a  Whateontri- 

general  average  contribution  is  to  be  made,  let  us  inquire  average.*^*"*' 

upon  what  property  such  contribution  is  to  be  levied.  Every  thin 

^Q  which  is  ultimately  saved  out  of  the  whole  adventure  contributee 

(«.  e.   iliip^  freight,  and  cargo)  contributes  to  make  good  the  at  ri»k  at  the 

y^^^d  average  loss,  provided  it  have  been  actually  at  risk  at  iJ^^jiJ 

^  ^hne  such  loss  was  incurred;  but  not  otherwise,  because,  if  «lt>«n«tely 

i  saved. 

*^  ^  risk  at  the  time  of  the  loss,  it  was  not  saved  thereby. 

Hence  goods  landed,  or  sold  for  the  necessities  of  the  ship 
Wwre  a  jettison,  do  not  contribute  (iti)  ;  "  because  they  were 


(^)  Stereos  on  Average,  26.  5tb  ed.  (J)  Stevens  on  Average,  27.  5th  ed. 

^  decided   in    the    United    Sutes,  Beneck^,  Pr.  of  Indcm.  283. 

t  I^oogbs  V.  Moody,  9  Mass.    Rep.  {k)  Bencck^,  Pr.  of  Tndem.  289. 

^K  and  see  other  cases  cited  in  2  (/)  See  2  Phillips  on  Ins.  133. 

^iOipii  104.  (m)  Emerigon,  chap.  xii.  sect  43. 

(0  Stevens  on  Average,  27.  5th  ed.  vol  i.  p.  625.  ed.  1827. 
ffltiOfpsonloa.  ISQ,  131. 
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What  contri- 
butes to  general 
average. 


That  which  has 
been  sacriBced 
contributes 
equally  with 
that  which  has^ 
been  saved. 


Freight  of 
goods  jetti- 
soned contri- 
butes. 


not  exposed  at  the  time  of  the  jettison  to  a  community  of 
risk,  and  were  not  saved  thereby."  (n)  So  neither,  for  the 
same  reason,  do  goods  taken  on  board  after  the  jettison.^  (o) 
So,  if  there  be  two  jettisons  on  two  distinct  occasions,  and 
the  owner  of  the  goods  first  jettisoned  recovers  them  after 
the  second,  they  shall  not  contribute  for  the  second  jettison, 
because  they  were  not  on  board  when  it  was  made,  (jp) 

By  parity  of  reason,  the  goods  jettisoned  do  not  contribute 
for  any  damage  done  to  the  rest  of  the  cargo  after  their 
jettison  (;),  for  the  subsequent  loss  is  quite  independent  of 
the  jettison,  and  must  be  borne  by  those  whom  it  concerns,  (r) 

That  which  lias  been  sacrificed  contributes,  in  general 
average,  equally  with  that  which  is  saved. 

By  the  civil  law,  only  the  goods  actually  saved  were  to 
contribute  {s) ;  but,  by  the  Consolato  del  Mare,  which  has 
been  followed,  in  this  respect,  by  the  uniform  piractice  of 
later  times,  the  contribution  is  to  be  made  equally  upon  the 
property  saved  and  the  property  sacrificed  {t) ;  *^  and  this," 
observes  Boulay-Paty,  "  is  very  equitable,  for,  if  the  goods 
jettisoned  did  not  contribute,  the  owner  thereof,  receiving 
their  total  value,  would  suffer  no  loss  by  the  sacrifice,  while 
the  other  owners  would."  (u) 

Not  only  the  goods  which  have  been  jettisoned,  but  those 
also  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo,  contribute  in  general  average,  for  the  latter  are  con- 
tributed for,  just  like  goods  jettisoned  (t?) ;  and  not  only  do 
the  goods  jettisoned  and  sold  themselves  contribute,  but  the 
freight,  which  would  have  been  payable  in  respect  of  such 
goods,  contributes  also ;  for  as  this  freight  is  contributed  ybr, 
the  shipowner  would  suffer  no  loss  by  the  sacrifice  of  freight 


(n)  Fardessusy  Cours  dc  Droit 
Comm.,  vol.  iii.  p.  233.  ed.  1841. 

(o)  Beneck^,  Pr.  of  Indcm.  306. 

(p)  Emerigon,  chap.  xii.  sect.  41. 
vol.  i.  p.  602.  ed.  1827. 

(9)  Ibid. 

(r)  Bcneck6,  Pr.  of  Indcm.  182. 
See  also  Code  de  Commerce,  art.  425. 

(«)  Id  tributum  servata  res  debent. 
Dig.  lib.  xiv.  tit  2.  f.  2. 


(/)  Consolato  del  Mare,  cap.  94.  of 
the  Italiap  translation,  cap.  51.  of  Par- 
dessus,  Lois  Maritimes,  vol.  iL  pp.  101, 
102. 

(«r)    Boulay-Faty,     Comment. 
Emerigon,  vol.  i.  p.  632.  ed.  1827. 

(?»)  Cleirac,  p.  88.  Na  4.  Emeri — 
gon,  Contrats  a  la  Grosse,  chap,  iv  .— 
sect.  9.  vol.  ii.  p.  475.  ed.  1827. 
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in  the  goods  jettisoned  or  sold,  unless  he  also  contribnted  in  wint  oontn. 
respect  tiiereof.  (w)  ^^"^^ 

All  goods  laden  on  board  for  the  purposes  of  traffic  con-  ~ — ^^^- 
tr&uie.  By  ^^goods"  is  meant,  says  Lord  EUenborough,  diseoontrip 
^all  the  wares  or  cargo  for  sale  laden  on  board  the  8hip"(«); 
and  Mr,  J«  Park  says,  '^  The  role  is  that  all  merchandise 
pat  on  board  for  the  purposes  of  traffic,  is  liable  to  be  brought 
into  contribation"  (y) ;  or,  as  Magens  expresses  it,  ^what 
pays  no  freight,  pays  no  average.''  (z)  . 

It  is  on  this  last  ground,  that  wearing  iq)parel,  jewels,  &&,  Wctring  ap- 
if  attached  to  the  person,  do  not  contribute  (a) ;  and,  on  the  s!^^do^^ 
same  ground,  the  general  practice  seems  to  be,  that  pas'  nor  pusengen* 
smgeri  baggage  does  not  contribute  (£),  though,  on  principle* 
it  does  not  appear  why,  if  of  sufficient  value  to  be  brought 
into  the  contributory  interest,  it  should  not  do  so.  (c) 

Groldy  silver,  jewels,  precious  stones,  and  all  other  small  Jewdi.  ftc,  if 
vtides  of  value,  unless  carried  about  the  person,  or  forming  ^^^^^^  ^  p^. 
ptrt  of  the  wearing  apparel,  contribute.  (^2)    Mr.  Phillips  M>n.doc<mtri. 
thinks  that  bank  notes,  being  not  so  much  property  as 
evidence  of  property,  ought  not  to  contribute;  Weskett 
oonaders  that  they  diould ;  and  his  seems  to  be  the  better 
opimon,  for  they  are  convertible  into  money,  and  are  saved 
by  ihe  sacrifice  from  becoming  valueless,  {e) 

Deck  goods  contribute,  though,  as  we  have  seen,  they  are  Deck  goods 
not  contributed  for,  except  when  there  is  a  usage  of  trade  so  ^^^  "*** 

carry  them.  (/) 

Provisions  and  warlike  stores  do  not  contribute,  ^^  but  have  ProTisionsand 

warlike  stores 
do  not 


Cv)  Sterens  on  Average,  61.  6th  ed. 

O)  Hill  V.  Fatten,  8  East,  374. 

O)  Brown  v.  Stapleton,  4  Bingb. 
^^9*  See  also  Abbott  on  Shipping, 
^^  5th  ed.,  and  460.  6th  ed.  Stevens 
**■*  Average,  45.  6th  ed.  See,  however, 
^  ^**»illip8  on  Ins.  97. 

(«)  1  Magens,  6S.  §  56. 

(a)  Emerigoo,  chap.  xiL  seet  42. 
^  i.  p.  623.  Valin,  tit  du  Jet, 
*«-ll. 


(h)  Emerigon,  chap.  xiL  sect  42. 
voli.  p.  624.  ed.  1827. 

(e)  Pothier,  Contrats  Maritinies, 
No.  125.     2  Phillips  on  Ins.  153. 

(d)  Peters  v.  Milligan,  Park,  296. 
8th  ed. 

(s)  2  Phillips  on  Ins.  155.  Wes« 
kett,  tit  Contrib.  No.  1. 

(/)  Emerigon,  chap.  xii.  seet  42. 
vol.  i.  p.  648.  ed.  1827.  Code  de 
Commerce»  art  232. 
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What  contrU  always,"  says  Mr.  J.  Park,  "been  considered  an  exception 

average.  to  the  role  respecting  contribution,  (ff) 
Goods  belong.        Goods  belonging  to  government^  by  the  old  laws,  did  not 

ing  to  govern-  contribute.  (A)    Valin,  however,  thinks  they  ought  to  do 

mentcontri-  ^   '  '  '  j         ^ 

bute.  so(t);  and  it  has  recently  been  held  by  Mr.  J.  Story,  in  the 

United  States,  afiter  a  most  masterly  examination  of  the 
principles  of  the  supposed  exemption,  that  there  was  no 
ground  for  it,  either  in  law  or  practice,  and  that  goods 
belonging  to  government  are  as  liable  to  contribute  as  any 
other  part  of  the  cargo  saved  by  the  sacrifice.  (/) 


Sect.  V.  Principles  of  General  Average  Adjustment^  and  their 
Application  to  different  Kinds  of  General  Average  Losses. 

PrindplM  nf  §  339.  Having  thus  seen  in  respect  of  what  losses  a  contri* 
a4justment,and  bution  in  general  average  can  be  churned,  and  upon  what  pio- 
S>Tto  dffferent  V^^Y  it  is  to  be  assessed,  it  remains  to  be  considered  how  the 
kindi  of  general  amount  to  be  paid  in  contribution  is  first  estimated,  atid 

average  losses* 

then  apportioned  on  the  respective  interests  subject  thereto. 

ment  of  gene-  '^hc  proccss  by  which  this  is  ascertained  is  called  the  a^ust* 
ral  average  is.     ^^^^  ^f  general  average. 

The  principle  of  The  leading  principle  of  general  average  contribution,  to 
adjiMtmenrtbe  whatever  kind  of  loss  it  may  be  applied,  is  this :  —  ITiat  att 
same  in  all         ^^^  parties  interested  in  the  adventure^  for  the  ben^  ofwhiek 

the  loss  was  incurred^  should  be  sufferers  by  the  loss  in  exact  pro* 
portion  to  the  extent  of  their  respective  interests,  but  no  farther  ; 
and  this  object  can  only  be  attained  when  the  party  whose 
property  has  been  sacrificed,  whose  money  has  been  disbursed, 
or  whose  credit  has  been  pledged  for  the  general  benefit,  is 
'  placed,  by  the  result  of  the  adjustment,  exactiy  in  the  same 
position  he  would  have  stood  in  had  the  sacrifice  been  made 

(ff)  Brown  v.  Stapleton,  4  Bingh.  (t)  Tit  des  A  varies,  art  II.  No^S. 

119.     Emerigon*   ehap.  xiL  sect  4S.  (J)f  The  United  States «.  Wildct»  in    j 

vol.  i.  p.  684.  ed.  1827.    Beneck^,  Pr.  re  Schooner  Jasper,  Maj,  A.ih  ISSt,  ^ 

df  Indetn.  SOS.  2  Phillips  on  Ins.  161. 

(h)  Cleirac,  cited  by  Emerigon,  M 

ntfriU    Jugcmcaa  d'Oleron,  art  8.  ^ 
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the  expense  incurred,  or  the  credit  pledged,  not  by  himself.  Principles  of 
but  by  some  other  of  his  co-adventurers.  SjlLtment'and 

This  is  the  universal  principle  of  general  averas^e  con-  their  appHci- 

.1       •  11         11  n  ./•  1.  tion  to  different 

tnbntion,  whether  the  loss  arose  from  sacnnces,  expenditures,  kinds  of  genend 
or  a  sale  of  goods  for  the  common  benefit :  in  the  application,  *^^''*g^      ^ 
however,  of  this  principle  to  practice,  there  is  an  important  ^cticml  rule 
distinction  to  be  observed  as  to  the  mode  by  which  the  object  of  sMrificesand 
is  sought  to  be  obtained,  in  the  case  of  losses  arising  from  **^°  **""** 
SACRIFICES  and  losses  founded  on  expenditures. 

§  340.  When  an  expenditure  is  incurred  for  the  general  Rule  of  ad  just- 
benefit,  the  money  by  which  it  is  ^scharged  is  either  sup-  ^{^x^endA^ 
plied  by  the  shipowner  out  of  his  own  funds,  or  raised  by  a  ^"'«*  '•  ^^^y 
loan  from  some  third  party ;  in  either  case  it  is  obvious  that  imbursed  in 
he  has  a  personal  and  absolute  claim  against  all  the  parties  J^y  u^ing  be 
interested  in  the  adventure,  in  respect  of  the  money  thus  laid  ultimately 

^  •^  saved  or  not. 

out  for  theu:  benefit,  and  that  from  the  moment  the  advance 
has  been  made ;  it  is  equally  obvious,  on  the  true  principles 
of  adjustment,  that  they  are  bound  in  equity  to  liquidate 
this  claim  in  full,  whether  any  part  of  the  property,  for ' 
irhose  benefit  the  outlay  was  made,  be  ultimately  saved  or 
not.  Were  this  not  so,  the  object  to  be  had  in  view  in  every 
adjustment  of  general  average,  would  not,  under  all  circum- 
stances, be  attained,  for  in  those  cases  where  the  ship  and 
^oods,  after  being  relieved  by  the  expenditure,  wholly  perish 
before  arriving  at  the  port  of  destination,  the  party  making 
the  advance  would,  if  no  contribution  were  to  be  made,  be 
worse  ofi^  than  the  parties  for  whose  benefit  it  was  incurred, 
as  he  would  not  only  have  lost,  like  the  rest,  all  his  share  in 
the  adventure,  but  moreover  would  remain  burdened  with  a 
debt  contracted  on  their  account,  or  be  the  loser  of  a  sum 
<^  money  laid  out  for  their  safety. 

Hence,  the  long  established  rule  is,  that  disbursements  for 
the  general  benefit  must  be  fully  reimbursed  in  general  average, 
whether  the  ship  and  cargo  be  eventually  saved  or  not  (A) 


(A)  Bencek^  Pr.  of  Indem.  251.  Sterens  on  Average,  SO.  5tb  ed« 
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Principles  of  §  341.  Where,  however,  some  int^ral  part  of  the  adven- 
adjustiiient,and  ture  itself  has  been  sacrificed  for  the  safety  of  the  rest,  as  in 
tion'to  di^ent  ^^^®  ^^  jcttisons  and  other  sacrifices  of  like  nature,  the  rule 
kinds  of  general  of  adjustment  is  dififerent. 

Th6  principle,  indeed,  is  still   the  same,  viz.  that  the 

ment  hi  aa^  owner  of  the  property  sacrificed  should  be  placed  in  the  same 
®*^  j«^*»°"»  condition,  by  the  result  of  the  adjustment,  in  which  he  would 
crifices :  the  havc  stood  if,  not  his  property,  but  that  of  some  other  party 
ficed^contri^  to  the  advcuturc,  had  been  sacrificed :  he  must  not  be  worse 
^e^u^;  oWthBXii£\63  goods,  instead  of  being  jettisoned,  had  remained 
with  the  pro-     on  board.  (J) 

and  where  '  ^^e  practical  rule  adopted  to  attain  this  end  is  as  follows: 

Mv«L^"  The  property  sacrificed  for  the  general  benefit  is  regarded 
tributionisdue.  as  though  it  had  never  been  lost,  but  actually  constituted  a 

portion  of  the  whole  mass  of  property  upon  which  the  con- 
tribution is  assessed,  at  the  time  the  adjustment  is  made ;  its 
supposed  value,  like  the  actual  value  of  the  property  saved, 
is  fixed  at  a  certain  amount,  and,  in  proportion  to  that 
amount,  it  takes  its  full  share  with  the  rest  of  the  adventure, 
for  whose  benefit  it  was  sacrificed,  in  contributing  to  the 
loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
the  value  of  which,  if  saved,  would  have  been  lOOi,  to  have 
been  sacrificed  for  property  the  value  of  which,  as  saved,  is 
900/.  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  viz.  1000/. ;  the  amount  to  be  made  good 
being  100/.,  or  the  tenth  part  of  lOOOt ;  the  property  saved 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost, 
or  100/. 
Fairness  of  this  It  is  clcar  that  this  is  the  only  equitable  way  in  which  this 
ment  ^^^  ^^  "oss  Can  be  adjusted,  for  if  the  property  sacrificed  did 

not  contribute  like  the  rest,  the  owner  of  such  property,  re- 


(0  Beneck^,  Pr.  of  Indcnu  287.     Kent^s  Conun.,  vol.  iii.  p.  242.  ed.  1844. 
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oeiying  its  total  yalue^  would  be  better  off  than  the  rest  of  Principles  of 

the  co-adventurers,*  and  would  not  be  in  the  same  condition  S^i^ent^wd 

in  whidi  he  would  have  been,  if  their  property  had  been  *{>«>■  «ppjw». 

'  r     IT      J  tion  to  different 

sacrificed  instead  of  his.  kinds  of  geoerml 

It  18  also  dear,  that  where  after  the  sacrifice  the  whole  of  *^^'^*^ 

the  rest  of  the  adventure  utterly  perishes,  no  contribution  ticm^due^for 


be  due,  for  in  such  case,  even  if  the  property  had  not  "crifices  where 

.  •  1    nothinff  is 

been  saerificed,  there  is  no  reason  to  suppose  that  it  would  saved. 
not  have  perished  like  the  rest :  its  owner  is  in  no  worse 
podtion  than  he  would  have  been  had  it  been  made  by  some 
one  else  on  board,  and  not  by  himself.  The  condition  of  all 
the  co-adventurers  is  precisely  equal:  all  is  lost;  there  is 
nothing  to  contribute /rom,  and  nothing  to  contribute  ybr.(iii) 
Henoe  the  rule  with  r^ard  to  sacrifices  for  the  general 
benefit  is,  that  they  are  not  contributed  for  where  nothing  is 
laved. 

§  342.  In  the  case  of  goods  sold  by  the  master  to  raise  Rule  of  adjust- 
funds  in  a  foreign  port,  it  is  a  very  controverted  point  whether  ^^ZT  ""^ 
the  loss  thence  arising  should  be  adjusted  in  the  same  miinner  Are  goods  sold 
as  the  loss  arising  from  sacrifices,  or  like  that  arising  from  ^sacrieces  or' 
expenditures;  whether,  that  is,  in  case  the  whole  adventure  ««p«nditure8? 
Bubsequently  perishes,  the  owner  of  the  goods  sold  is  or  is 
Hot  entitled  to  contribution.     There  has  been  no  express  (fi) 
decision  on  this  subject,  either  in  our  own  courts  or  those  of 
-the  United  States,  and  the  foreign  authorities  are  exceedingly 
conflicting. 

The  only  express  ordinance  on  the   subject  is  the  68th  Authorities  in 
surtide  of  the  Laws  of  Wisbuy,  which  directs,  "  That  if  the  ing^them  as**  " 
captain  in  parts  beyond  the  seas  be  obliged  to  sell  goods  for  ^^penditures. 
the  repairs  of  the  ship,  and  the  ship  thereafter  perish,  he  shall 
repay  the  merchant  freighter  for  his  goods  so  sold,  at  their 

(m)  Emerigon,  chap.  xii.  sect  41.  a  ship-otnier,  who  had  sold  goods  for 

▼d.  L   p.  601.  ed.  1827.     2  Phillips,  the  necessary  repairs  of  the  ship,  was 

105.  held  responsible  to  their  owner,    al- 

(n)  Incidentally,  the  point  was  de-  though  after  the  repairs  the  ship  and 

cided  in  this  country  in  Powell  v,  CMTgo  had  been  totally  lost  by  capture. 
Gudgeon,  5  Maule  &  SeL  431.,  where 
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PHnelpitt  of     value  at  the  port  of  loading,  and  shall  receive  therefor  no 

general  average   n*',.  » /    v 
adjustment,  and  ireight.  (p) 

tb^t^  dUff^nt       ^^^^^  ^?on  the  authority  of  this  article,  states  the  law  in 
kinds  of  general  the  Same  way,  and  argues,  that  as  the  goods  were  sold  to  de^ 

fi^y  fl  personal  debt  of  the  shipowner^  there  is  no  reason  why 

he  should  not  pay  their  value  to  the  owner  of  the  goods, 
whatever  may  be  the  issue  of  the  voyage,  just  as  if  he  had 
raised  the  money  by  drawing  a  bilL(;)  Pothier  considers 
that  in  theory  Yalin  is  right,  though  he  acknowledges  the 
practice  to  be  against  him.  (r)  By  the  modem  French  code 
it  is  provided  generally,  that  the  shipowner  shall  reimburse 
the  owner  of  the  goods  sold,  whether  any  part  of  the  adven- 
ture be  finally  saved  or  not.  (s) 

And  this  on  the  ground,  as  stated  in  the  French  council 
of  state  (when  the  article  just  cited  was  under  discussion 
there),  "  that  the  master  and  owners  of  the  ship,  whose  duty 
it  was  to  supply  the  necessities  of  the  ship,  had  contracted  an 
individual  debt,  by  applying  those  goods  to  the  accomplishment 
of  their  personal  dutyJ^\t) 

These  authorities  undoubtedly  seem  strong  and  uniform; 
but  with  regard  to  all  of  them,  it  is  important  to  observe  that 
they  only  apply  to  those  cases  in  which  the  goods  are  sold  by 
the  shipowner  to  defray  expenses  for  which  he  himself,  by 
the  very  terms  of  his  contract  with  the  freighter,  is  bound  to 
provide  funds.  In  these  cases,  as  we  have  already  8een(ti), 
no  contribution  can  be  claimed ;  but  the  loss  sustained  by  the 
owner  of  the  goods  sold  gives  him  an  absolute  claim  against 
the  shipowner  from  the  moment  of  their  sale ;  and  this  claim 


(p)  The  genuineness  of  this  article 
appears  doubtful  (Beneck^  Pr.  of  In- 
dem.  266. ) ;  it  does  not  occur  in  the 
first  printed  edition  of  these  laws,  pub- 
lished in  1 585,  nor  in  the  two  earliest 
MSa  of  1533  and  1537.  (Pardessus, 
Lois  Mariiimes,  vol.  i.  p.  523.)  Even 
if  genuine,  it  applies  in  terms  only  to 
the  case  in  which  the  goods  are  sold 
for  the   necessities  of  the  ship,    and 


could  not  therefore  give  a  claim  to 
contribution. 

(7)  Valin. 

(rj  Pothier,  Contrats  Maritimes, 
Nos.  43.  72. 

(«)  Code  de  Commerce,  art.  298. 

(t)  Boulay-Paty,  Cours  de  Droit 
Comm.,tit.viii.  sect.  9.  toI.  iL  p.  480. 
ed.  18S4. 

(«)  Snpra.     Sect  III.  Art  2. 
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* 

must  doabtleas  be  liquidated  whatever  may  be  the  issue  of  Principles  of 

the  advPfitiirP  general  average 

ine  aOTentUre.  adju«tinent,and 

On  the  other  hand.  Emerigon,  after  a  learned  citation  of  ^j*''""  *pp!J*- 

,•.,  .  -o-»^  ,  ^      ^  tion  to  different 

aathontie8(t7)5  decides,  that,  just  as  in  the  case  of  jettison,  the  kinds  of  general 
goods  sold  are  to  be  considered  as  still  continuing  on  board,  ^!^^_^^^ 
and,  therefore,  that,  if  the  whole  adventure  subsequently  ^"^1^? "f  **  *° 
perish,  no  contribution  is  due.  {w)  >ng  .^«m  •» 

Mr.  Stevens,  also,  expressly  says,  that  goods  sold  should, 
M  in  all  other  cases  where  a  sacrifice  is  made,  be  treated  as  a 
jettison ;  for  it  is  the  same  thing  to  the  merchant  whether 
the  goods  be  sold,  taken,  or  thrown  into  the  sea.  (x)  Mr. 
Beneck^  entirely  agrees  with  the  two  last  cited  authorities  (y), 
and  Chancellor  Kent  lends  the  authority  of  his  great  name  to 
the  same  opinion,  (z) 

Now,  even  if  it  were  necessary  to  suppose  that   these  Authorities 
sothorities  actually  differed  as  widely  as  at  first  sight  they 
appear  to  do,  the  task  of  deciding  between  them,  though  dif- 
ficult, would  not,  perhaps,  be  hopelessly  so ;  but  they  may, 
as  it  seems,  be  reconciled  with  each  other,  by  considering 
that  the  first  class  of  authorities  applies  exclusively  to  the 
cases  in  which  goods  are  sold  by  the  shipowner  to  provide 
ftinds  for  those  necessary  repairs  which  he  himself  is  bound 
to  defray  J  while  the  second  class  of  authorities,  on  the  other 
liand,  only  contemplates  cases  in  which  goods  are  sold  by  the 
shipowner  to  defray  those  extraordinary  expenses  which  are 
mneurred  for  the  common  benefit,  and  give  a  claim  to  general 
4Koerage  contribution. 

In  cases  of  the  first  class  it  is  clear  that  the  shipowner 
contracts  an  absolute  and  personal  debt  to  the  owner  of  the 
l^oods  sold,  which  he  is  bound  to  pay,  whatever  be  the  issue 
of  the  adventure.  In  cases  of  the  second  class  the  merchant 
ooght  not  on  principle  to  be  entitled  to  payment  for  the  goods 

(9)  Consolato  del  Mare,  105.  Juga-  in  the  same  words,  **  que  les  marehan- 

aena  d'Oleron,  art  98.,  and  the  Re-  discs  aient  6t6  J^t^es,  ou  vendues  pour 

gnlationsof  Antwerp,  art  19.  le  salut  oommun.*'    Vol.  ii.  p.  476. 

(w)  Emcrigont  toL  iL  p.  476.  ed.  ed.  1827. 

1827.  (y)  Beneck^,  Pr.  of  Indent  192. 

(«)  Stevens  on  Average,  15.  5th  ed.  (2)  Kent's  Conuo.,  vol.  liL  pp.  21^ 

*  Pco  iiBporte,**  says  £merigoo»  almost  21S.  ed.  1844. 
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Principles  of  8old,  if  tlie  ship  tod  residue  of  the  cargo  subsequently  penshes  ; 
aSjustmentlimd  for  in  such  case  he  is  not  put  in  a  worse  situation  by  the  sale 
their  appUca-      ^f  ^j^^  goods  than  if  they  had  remained  on  board. 

tion  to  dinerent  ^  •' 

kinds  of  general       The   result,  therefore,  of  the  authorities  appears  to  be, 

1.  That  where  goods  are  sold  to  defray  the  necessary  repairs 

Rule  sug-  of  the  ship,  they  are  paid  for,  though  the  whole  adventure 
^^   *  may  be  finally  lost.     2.  That  where  they  are  sold  for  gene- 

ral  average  purposes  they  are  not  to  be  contributed  for  unless 

something  is  saved. 

♦ 

Rule  of  adjust-       §  343^  There  is  another  question  on  which  there  has  been 

ment  where  ,  ,  /,  , 

ship  perishes      a  great  diversity  in  the  positive  regulations  of  foreign  states, 

but  sTOods  are         -jai  ••  x»i»«  ••x  •  i.  ai_         t.  • 

saved  ^^^  ^^  opimous  oi   foreign  junsts;    viz.  where  the  ship 

Where  the  pcrishes  by  the  agency  of  the  very  peril  to  avert  which  the 

thcTtuM,  in*  *'  sacrifice  was  made,  but  the  cargo,  or  part  of  it,  is  saved  from 

spite  of  the  the  wTcck, — docs  that  which  was  saved  contribute  for  that 

sacrifice,  it  u  a 

doubtful  ques-  which  was  Sacrificed  ? 

the"goo<L  s^ed  •    On  the  one  hand,  the  civil  law  expressly  decrees  that  ia 

contribute.  q^q\^  ^^0  jio  contribution  shall  be  made,  but  that  the  mer- 

against  any  chauts  shall  save  all  they  can  on  their  own  account  tanquam 

contribution  ez  incendioJa) 

being  made.  ^   ^ 

The  French  law  follows  the  civil  law :  the  Code  de  Conor 
merce  provides,  *^  That  if  the  jettison  does  not  save  the  ship 
no  contribution  takes  place."  (i) 

The  French  jurists,  following  the  Ordinance  and  the  Code, 
are  unanimous  in  maintaining,  that  where  the  jettison  and  the 
wreck  are  caused  by  the  same  storm,  the  goods  saved  from 
the  wreck  shall  not  contribute  for  those  jettisoned  just  before 
it  took  place,  (c)  Yalin  even  goes  further,  and  says,  ^*  that 
whenever  the  ship  is  wrecked  during  the  continuance  of  the 
same  storm  that  gave  occasion  for  the  jettison,  even  though 
it  may  not  be  till  some  days  afterwards^  yet  thei  goods  saved 
do  not  contribute  for  those  jettisoned."  (rf) 

(a)  Dig.  lib.  ziv.  tit.  2.  t  7.     Fbr-         (c)    Pothier>    Contrais    Maritimes, 
dessus,  Iiois  Maritimes,  vol.  L  p.  108.  No.  114.  Emerigon,  chap.  ziL  sect.  41  • 

(b)  Art.  423.     Ord.   dc  la  Marine,  vol.  L  p.  602.  ed.  1827.    Boulay-Paty, 
tit.  du  Jet.,  art.  15.     The  Hamburgh  Comment,  ibid.  p.  603. 

Ordin.  tit.   Von  Werffung,  art.  9.,  is        (d)  Valin,  tit.  du  Jet,  art  15,  16. 
to  ^e  same  effect  toL  it  pp.  525.  529.  cd.  1829!> 
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[ar8hall(e)  and  Mr.  Steven8(/).both  agree  that  the  Principleftof 
;be  saved  at  the  timey  and  if  not,  that  no  contribution  adjustmenraoi 
lough  part  of  the  cargo  may  be  saved.     Lastly,  Mr.  J^^^^^t 
)r  Kent,  in  the  last  edition  of  his  Commentaries,  kinds  of  general 

e  law  in  the  same  way,  and  cites  two  American  

28  in  which  the  point  has  been  expressly  so  de- 

e  other  hand,  the  Spanish  law   expressly  enacts.  Authorities  in 

ich  case  the  goods  saved  shall  contribute  for  those  tn^bution  bebg 

-  (A)     Weijtsen,  an    early  and    highly  esteemed  ^^^* 

K>n  average,  lays  down  the  law  in  the  same  way,  and 

i  reason  for  it  to  be,  that  if  the  goods  jettisoned  had 

w  sacrificed  their  owners  might  have  saved  or  recovered 

or  in  party  as  the  other  owners  have,  (i) 

enecke^  who  with  his  usual  erudition  has  examined 

ithorities  on  the  subject  (j),  and  Mr.  Phillips,  who 

imarkable  decision  in  the  United  States  in  support 

ews(A),  both  adopt  the  reasonings  of  Weijtsen  and 

of  the  Spanish  law. 

'  courts  there  has  been  no  decision  on  the  subject;  Conclusion  as 

le  absence  of  binding  authority  the  question  would  TO^Ltlon  ctf « 

)e  determined  on  principle  alone.     In  this  view  the  P^cti*^  ^^^ 

t  of  Weijtsen  undoubtedly  appears  to  have  great 

rhere  is,  at  all  events,  a  probabilUyy  in  the  case  sup- 

lat  the  goods  sacrificed  might,  if  not  so  sacrificed, 

in  saved  like  the  rest.     If,  therefore,  they  are  not 

ted  for,  their  owner,  in  consequence  of  the  jettison, 

off  than  he  probably  would  have  been  if  the  goods 

1  had  belonged,  not  to  him,  but  to  some  one  else  on 

ihali  on  Ins.  541.  (ft)  2    Phillips  on   Ins.    105.   108. 

fens    on    Average,  8.   5th     The  case  referred  to  is  that  of  Walker 

V.  United  States  Ins.  Comp.,  1 1  Serg. 

Kent*s    Comm.»    toI.  iii.     &  Rawle,  61.,  in  which  contribution 

1844.  p         was    allowed    for    masts,    sails,    and 

ina^'Tflc  di  Bilbao,  chap.  SO.     anchors,   sacrificed   for    the    common 

safety,  though  the  ship  was  totally  lost 
t6  dcs  Avaries,  art  S3.  by  the  very  perils  they  were  sacrificed 

eck^   System  des   Assecu-     to  avert, 
iv.  pp.   18— -23.  ed.  Ham- 
10»  and  also  in  bis  Fr.  of 
J— 181.  ' 
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Principles  of  boarcL  Upon  the  whole  it  seems,  that  in  practice  it  would 
adjustment,  and  he  a  sensible  rule,  that,  where  either  the  whole  or  the  greater 
tkm'to  di'^rent  P*'^  ®^  ^^^  cargo  was  savcd,  Contribution  should  be  made, 
kindsof  general  even  though  the  ship  perished  at  the  time :  but,  on  the  con- 

L  trary,  no  contribution  should  be  due  where  the  goods  saved 

were  either  emaU  in  quantity,  or  greatly  damaged  in  condition. 

Mr.  Beneck6  considers  that  on  principle  the  same  rule 

should  be  extended  as  well  to  sacrifices  of  the  ship's  tackle 

&C.,  as  to  jettisons  properly  so  called:  but  he  admits  that 

in  practice  'such  contribution  is  unusual,  owing  to  the  very 

small  value  of  the  spars  and  rigging  under  the  circumstances 

supposed  (Q 

Where  the  But,  whatever  diversity  of  opinion  may  exist  with  regard 

th€rtini"ibut**  ^  ^^^  point  just  discussed,   there  is  no  doubt  whatever 

ultimately         about  thU  position:  that,  if  the  ship  survives  the  peril,  to 

perishes  in  the  ^     *  ^  *  ,  r       ' 

after  part  of  the  avert  which  the  sacrifice  was  made,  and  is  ultimately  wrecked 
▼oyage.  .^  ^^^  ^^^  p^^  ^j  ^j^^  voyage,  all  that  is  saved  from  the 

wreck  must  contribute  to  make  good  that  which  was  pre- 
viously sacrificed  (m);  for,  without  such  previous   sacrificet 
nothing  would  have  been  saved  at  all.  (n) 
ReeapitulatioD.       Upon  the  wholc,  therefore,  the  following  appear  to  be  the 

rules  derivable  from  general  principles,  and  the  tenor  of  the 
authorities  on  the  subject  of  this  section. 

1.  In  case  of  losses  arising  from  expenditures  for  the 
general  benefit,  they  are  to  be  re-imbursed  in  full,  though 
nothing  be  finally  saved. 

2.  In  case  of  losses  arising  from  sacrifices,  no  contributioa 
is  to  be  made  where  the  whole  adventure  saved  by  the  sacri- 
fice subsequently  perishes. 


(/)  Beneek^,   Pr.   of  Indem.   182,  United  States,  2  Fhtllipt,  129.   Kcntli 

183.    In  t  Walker  o.  United  States  Ins.  Comm.,  toL  iii.  p.  2S9.  ed.  1644. 
Comp.,  11  Serg.  &  Rawle,  61. »  eontri-         (a)  Emerigon,  chap.  xiL  seet.  41. 

htttion  was  made  for  masts,  sails,  and  voLi  p.  608.  ed.  1827.     Boulay-Fntj 

anchors,  though  the  ship  perished  by  says  that,  in  order  to  apply  the  nde, 

the  peril  which  they  were  sacrificed  to  the  storm  which  occasioned  the  jettison 

avert  must  have  been  entirely  at  an  ead,  and 

(m)  See  in  Beneck^  all  the  foreign  the  ship  have  proceeded  on  her  voyagt 

ordinanoes.    System    des  Assecuranx,  again  in  the  ordinary  coune.     Com* 

vol.  iv.  p.  23.  ed.  1810.     See  for  the  ment  on  Emerigoo,  ibid.  II.604. 
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3.  Xiosses  arisins;  from  the  sale  of  goods  are  contributed   Pnuciplesof 

^    ^  "  general  average 

for  like  expenditures,  when  the  goods  were  sold  to  defray  adjustment, and 
expenses  for  which  the  shipowner  was  bound  to  provide ;  tion'to  different 
ttodSke  sacrifices,  when  sold  for  the  general  benefit.  kmds  of  ave- 

'  o  ^  lage  losses. 

4.  Where  the  ship  perishes  by  the  peril  which  the  sacrifice  • 

¥u  intended  to  avert,  the  goods  saved  should,  it  seems,  only 
eontibute  for  those  sacrificed,  in  case  the  whole  or  greater 
put  of  the  cargo  be  preserved. 
5.  But  if  immediate  safety  be  procured  by  the  sacrifice, 

ud  the  ship  afterwards  perishes  by  another  peril,  the  goods 

ttvedfrom  the  wreck,  however  damaged,  must  contribute  for 

ihoee  sacrificed. 


Sbct.  VI.  Mode  of  estimating  the  Amount  of  Loss  Jot  the 
purposes  of  General  Average  Adjustment 

§  344.  Supposing  the  case  to  be  one  in  which  contribution  Mode  ofesti- 
^  due,  the  first  step  to  be  taken  towards  adjusting  the  gene-  ^o^^t^^f 
'''^  average  is,  to  ascertain  the  value  at  which  the  property  loss  for  the  pur- 

gg.     ^  ,  .  poses  of  general 

^^Hficed,  and  the  loss  incurred,  ought  to  be  estimated,  for  average  adjust- 

^^  purposes  of  the  contribution.  !!!!^_! 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  lq^s  arising 
^  on  the  same  value  at  which  they  contribute,  which  is,  in  ^'■**"I  J«""*o°  °^ 

n|  .  goods. 

^**Jaost  all  cases,  as  will  presently  appear,  the  net  value  thejj 
^^^^^Uld  have  sold  for  at  their  port  of  destination,  deducting 
^^^ffhtf  duty,  and  landing  expenses,  (p) 

^Vhere,  however,  the  jettison  fcikes  place  very  near  the  where  the  ave- 
^^taet  of  the  voyage,  so  that  the  ship  puts  back  into  the  port  it^e^ono/"^ 
^f  departure,  and  the  adjustment  is  settled  in  that  port,  the  detwrture. 
EOods  jettisoned  ought  to  be  contributed  for  at  their  cost  price, 
'^^yding  shipping  charges  and  premiums  of  insurance,  such 
Vang  their  value  ^t  the  port  where  the    adjustment  is 
•etfled.  ( j) 

Ip)  BoMck^  F^.  of  Indem.    S88.     So  held  in  the  United  States,  f  Tudor 
9  Plulfip«»  1S8.  9.  Macomber,  4  Fickering^s  Uep.  34. 

(f)  BfBCck^    Fr.  of  Indem.  289.     2  Fhillips,  1S5. 
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Mode  of  MtU         If  the  ebip  does  not  reach  the  port  of  desUnatioiii 

mating  the  3  ■  ■  ■  e 

tsaoant  of  loa  aojustment  ia  settled  at  Bome  port  in  the  course  of  t 
wMMof'manl  *S^'  ^^^  goods  jettiEoned  muBt  be  contributed  for  at 
■vange  a^iuit-  value  they  would  have  realized  if  they  had  been  sold  tl 

; Where,  after  the  jettison,  the  rest  of  the  cargo  « 

joMcd  mt  u    *  P*^^  ^  ^  damaged  state,  owing  to  causee  which  would 

^■"e^"      have  aflfected  the  goods  jettisoned  had  they  rema 

vn„rt  tbe        board,  the  amount  at  which  the  goods  jettisoned  afa 

cttgo  vied       contributed  for,  is  the  net  sum  they  would  have  reat 

duDRged  state,   damaged  state,  (s)    The  amount  of  damage  done  tc 

^^^J^*^     goods  by  the  jettison  is  to  be  estimated,  for  the  pm] 

eioneSbrJctti.  adjustment,  by  deducting  their  net  proceeds,  as  d 

from  their  net  proceeds,  if  sound,  (t)    If  the  goods  je 

were  subject  to  leakage  or  breakage,  the  ordinary 

and  breaki^  ought,  it  seems,  to  be  deducted  in  eel 

the  value   at  which   they   are    to  be   contributed 

Where  gottdt     Where  goods  which  have  been  jettboned  are  recovere 

Mao  recovered   ^^  adjustment  takes  place,  the  amount  at  which  the 

before  tdjiut-     ijg  contributed  for  is  the]  amount  of  the  damage  done 

by  the  jettison,  and  the  expenses  of  recovering  them.  < 

Wheie  Keener-       Where   they   are    recovered   afier    the    a^justnu 

,^■{7'  amount  which  has  been  paid  for  them  in  contributi 

and  above  what  is  necessary  to  cover  these  two  itei 
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any  intimation  to  the  master  of  their  value,  and  this  box  be  Mode  of  esti. 
thrown  overboard,  it  is  decreed  by  the  Laws  of  Wisbuy,  and  l^ount  oAoss 
stated  by  foreign  jurists,  that  they  shall  be  contributed  for  ^°^  the  pur- 

^  ^     J  '  J  poses  of  general 

only  upon  the  value  of  the  box,  or  of  the  goods  the  master  aremge  adijust- 
mi^t  reasonably  suppose  it  to  contwL  (y)  «_f 

The  amount  payable  in  contribution  for  the  freight  lost  in  ^^^f  J|^°^„ 
the  goods  jettisoned  is  the  gross  freight  they  would  have  the  goods. 
earned  on  arrival  (z) 

Damage  purposely  inflicted  on  the  ship  for  the  general  Loss  arising 
benefit  is  to  be  estimated,  for  the  purposes  of  adjustment,  at  of  part  of  ship. 
the  coMt  of  the  repairs^  deducting  one  third  for  the  old  ma" 
teriaU  ;  where  no  repairs  have  been  made  the  damage  must 
be  a  subject  of  estimation. 

It  has  been  held  in  the  United  States,  that,  where  the 
value  of  the  whole  ship  is  to  be  contributed  for,  as  in  the 
case  of  her  total  loss  by  voluntary  stranding,  with  a  saving 
of  the  cargo,  the  measure  of  the  loss,  for  the  purposes  of 
adjustment,  is  the  value  of  the  ship  to  her  owner  at  the  time 
ihe  ran  aground,  (a) 

In  the  same  case,  also,  it  has  been  held  that  the  freight 
which  the  ship  would  have  earned  on  arrival  is  to  be  con- 
tributed for  at  its  gross  amount  (4) 

The  amount  at  which  goods  sold  for  the  general  benefit  if»  incurr-   . 

•        •••  ^  ^y  goods 

are  to  be  paid  for  in  contribution  is,  as  in  the  case  of  goods  sold  for  the 
jettisoned,  the  net  value  they  would  have  fetched  at  the  port  ^^"^"^  ^°^^*- 
o£  discharge,  deducting  freight,  duty,  and  landing  expenses,  (c) 
X£  the  goods  so  sold  in  a  port  of  necessity  fetch  a  higher  price 
^Iiere,  than  they  would  have  sold  for  at  the  port  of  discharge, 
'die  owners  of  the  goods  shall  be  repaid  for  them  at  the  whole 
"Vriue  for  which  they  were,  in  fact,  sold  (rf) :  for  the  sale  of 
S^^ods  in  such  case  being  a  forced  loan,  the  borrowers  shall 
at  least  as  much  as  they  borrow,  having  no  right  to  say 

Or)Law8of  WIriiay,art43.  Weijt-        (h)  f  Columbian   Ins.     Comp.    v. 
'    sect   33.      Casaregis,    disc.   46.     Ashby.     Ibid. 


^0.49.;  and  see  2  Phillips  on  Ins.         (c)  2    Phillips  on    Ins.    132.     See 
•59.  fDepau    r.    Ocean    Ins.    Comp.,    5 

(x)  Sterens  on  Average,  20.  5th  ed.     Cowen,  63. 
^  Phillips  on  Ins.  137.  (d)  Richardson  v,  Noursc,  3  B.  & 

(a)  2  Phillips  on  Ins.  137.  Aid.  237. 
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Mode  of  csti-     to  the  involuntary  lender  that,  had  they  not  taken  his  pro* 
^ount  of  loss    perty,  he  himself  would  have  made  much  less  of  it  (e) 
for  ^^^P'^^'^^^j       When  money  is  raised  abroad,  by  bills  or  otherwise,  for 
average  adjust-  the  sake  of  defraying  expenses  of  the  nature  of  general 

! average,  the  amount  actually  expended  is  the  amount  to  be 

iiTnioneyTn     Contributed  for,  including  therein,  as  we  have  already  seen, 
credit,  &c.         all  interest,  both  marine  and  ordinary,  and  all  loss  by  dis- 
count on  bills  and  by  the  rate  of  exchange.  (/) 
Result  of  The  result,  therefore,  of  the  authorities  appears  to  be, 

1.  That  goods  jettisoned,  or  sold  for  the  general  benefit, 
are,  as  a  general  rule,  contributed  for  at  the  net  value  they 
would  have  realised  had  they  arrived  at  the  port  of  discharge. 
2.  Damage  to  the  ship  is  contributed  for  at  the  cost  of 
repairs,  deducting  one  third  new  for  old.  3.  Loss  of  freight 
—  at  the  gross  sum  which  would  have  been  earned  by  the 
goods  jettisoned  or  sold.  4.  Expenses  of  raising  money 
abroad  for  disbursements — at  the  amount  actually  expended, 
including  interest,  both  ordinary  and  marine,  and  the  loss 
incurred  by  discount  and  exchange. 


the  authorities. 


Sect.  VII.  Mode  of  estimating  the  Value' of  the  Property  saved 
for  the  purposes  of  General  Average  Adjustment. 

T^lodc  of  csti-         §  345.  Having  thus  seen  the  mode  in  which  the  property    ^ 

^"u^of  the  sacrificed  is  to  be  valued  for  the  purposes  of  general  average 

property  saved  adjustment,  let  US  now  see  what  valuation  is  put,  for  th 

poses  of  gene-  sara©  purposcs,  upou  the  property  saved;  in  other  wo 


rai  average        jg|.  ^g  inquire  what  is  its  contributory  value.     The 

adjustment.  ^  ... 

— T": principle  of  valuation  is  simply  this :  "  that  the  value  of  the^^ 

Principle  *  .  »»».>.»  .^ 

upon  which  the  property  to  its  owners,  as  saved  by  the  sacrifice  or  tlie  expend^^ 
b  vS.**^''^    iftir<?,  is  the  value  upon  the  footing  of  which  it  ought  to  contribu^^^ 

towards  making  good  the  loss ; "  or,  as  the  rule  is  frequently  M 
given,  "  the  contributory  value  of  the  difierent  interests  r' 

(0  2  Phillips  on  Ins    135.      Mr.        {J)  Beneck^  Pr.  of  Indem. 
Bcncck^    dissents  from  this  decision     3  Phillips  on  Ins.  ISO. 
(see  Pr.  of  ludcm.  274.),  but  it  seems 
well  founded. 
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tlieir  value  to  their  owner  at  the  time  and  place  to  which  the  Mode  of  esti- 

1  M  mating  the 

4ipportionment  relates.  value  of  the 

Simple^  however,  as  this   principle  is,   its   practical  ap-  fo^^p  "7^ 
plication  has  given  rise  to  considerable  difficulties,  which  poses  of  gene- 
have  chiefly  arisen  from  not  sufficiently  bearing  in  mind  the  adjustment. 
clistinction,  already  noticed,  between  the  mode  of  adjustment  The  rule  of 
adopted  in  the  case  of  sacrifices,  and  that  which  is  pursued  in  computation 

*  ^  "^  diners  m  case 

the  case  of  expenditures.  of  sacrifices  and 

In  the  case   of  expenditures^  as  we    have   already  seen,   j-^^^J-^'*^ 
contribution  is   due  to  the  party  incurring  them  from  the  fercnce  to  which 
^moment  of  the  outlay,  and  is  payable  in  all  events,  whatever  made,  in  case 
may  be  the  subsequent  fate  of  the  adventure  :  in  these  cases,  o^"!P«wK<«^- 
therefore,  the  time  and  place  to  which  the  apportionment 
relates  is  the  time  and  place  of  the  disbursement,  and  the  con- 
tributory value,  therefore,  of  the  property  sieved,  is  the  sum 
it   was  worth  to  its  owner  at  the  time  and  place  at  which 
the  expenditure  was  incurred  (without  reference  to  any  sub- 
sequent deterioration  which  may  have  taken  place  before  its 
arrival  in  port),  {g) 

Where,  however,  the  loss  to  be  contributed  for  arises  from  Time  with  re- 
.Mzerifices,  the  case  is  different     There,  as  we  have  also  seen,  [b"v^uaiTo^n"u 
the  property  at  risk  when  the  sacrifice  was  made  is  not  con-  made,  in  case  of 
adered  to  be  saved  to  its  owners,  so  as  to  be  subject  to  con- 
tribution, imtil  its  arrival  at  the  place  where  the  adjustment 
3s  made. 

This  place  ought,  whenever  practicable,  to  be  the  port  of 
discharge,  and  the  time  at  which  the  adjustment  should  be 
made  is  the  time  of  the  ship's  arrival  there.  Hence  the  rule, 
that  in  case  of  losses  arising  from  sacrifices,  the  contributory 
value  of  the  different  interests  saved  thereby  is  their  net 
value  in  the  state  in  which  they  actually  come  into  their  owner^s 
hands  at  the  port  of  destination,  (h) 


(^)  Beneck6,   Pr.  of  Indem.  298.  Moody,  9  Mass.  Rep.  518.     Spafford 

So  in  the  United  States  it  has  been  v.  Dodge,  14  Mass.  Rep.  79.     2  Phil- 

dedded  Uuit  in  such  cases  the  contri-  lips  on  Ins.  139. 
botioD  must  be  adjusted  according  to        (h)  Stevens  on  Average,  49.  5th  ed. 
the  value  saved  at  the  time  when  Uie 
expense  was  incurred,     f  Douglas  v. 
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^•J^"^'  Accordingly,  where  the  Iobb  to  be  adjasted  has  an 
TBiue  (/the  partly  from  sacrificce  and  partly  from  expenditures,  the  c 
for  tiM  put-  tributoiy  value  of  the  property  aaved  ought,  in  theory,  to 
^^^a^^  estimated  on  two  different  principles.  Mr,  Phillipe  oonod' 
adjiutmtnt.  indeed,  that  this  is  the  true  rule  to  be  followed  in  practi 
Praetiul  rule  but  it  does  not  appear  to  be  adopted  in  this  country,  and 
ofraliubon.      £jy,j^  would  be   attended  with   a   degree   of  diflSoulty  i 

embarrasBment  inconsistent   with   the  exigencies  of  act 

business,  (i) 

In  what  follows,  unless  otherwise  expressed,  the  kes  to 

made  good  by  the  contribution  is  assumed  to  be  loss  torn 

ftom  tacrificet. 


Principle  of  , 
wJuatioD  of 
■hip  for  the 
purposes  of 
conlribution. 


Abt.  1.   Contributory  Value  of  the  SMp. 

§  346.  Agreeably  to  the  principles  already  laid  down,  f 
shall  find  it  everywhere  acknowledged  that  the  ship  is  to  I 
estimated  for  the  purposes  of  contribution  solely  wtth  refera 
to  her  value  as  Jinally  saved  by  fA«  ^atrjlEce,  to  the  amount,  th 
is,  at  which  her  owner  could  afford  to  sell  her  at  the  ttms  ai 
place  at  which  the  adjustment  is  made.  {J)  Her  contribntoi 
'!tluc,  in  fact.  !is  tlic  rule  mivy  I'c  etiortly  given,  h  her  t. 
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supply,  the  true  worth  to  the  'shipowner  of  that  which  has  Mode  of  esti- 
been  saved  to  him  by  the  sacrifice.  ^ue*?f  the 

In  order  to  save  the  necessity  for  this  calculation,  the  property  wTed 

for  the  pur- 
amount  at  which  the  ship  shall  be  valued  for  the  purposes  of  poaes  of  gene- 

contribution,  has  been  very  generally,  but  very  variously,  2|j^J^^ 

fixed  by  the  positive  laws  of  almost  all  mercantile  states.  (/)  ~~ 

In  our  own  country  we  have  no  fixed  rule  upon  the  ,su1>  Rule  given 
ject;  but  Mr,  Stevens,  who  is  a  high  authority  upon  all  that    ^    ''      ^"*' 
relates  to  the  adjustment  of  general  average,  gives  the  follow* 
ing  as  that  which  ought  to  be  observed  in  practice,  (m) 

Deduct  from  the  original  value  of  the  ship  when  she 
sailed:  1.  The  provisions  and  stores  expended;  2.  The  wear 
and  tear  of  the  voyage ;  3.  Any  partial  loss  incurred  up  to 
the  time  when  the  general  average  loss  too'k  place. 

TVith  r^ard  to  the  Jirst  'deduction,  it  appears  right  on  Remarks  on  it 
principle  that  the  provisions  and  stores  should  be  deducted 
from  the  value  of  the  ship,  rather  than  from  that  of  the 
freight. 

With  r^ard  to  the  second  deduction  **ybr  wear  and  tear/^ 
that  can  admit  of  no  possible  doubt ;  for,  as  M.  Pardessus 
observes,  '^  that  which  is  finally  saved  by  the  jettison  is  not 
a  new  ship,  but  a  ship  more  or  less  deteriorated  by  the  wear 
and  tear  of  the  voyage,  &c."(n) 

With  regard  to  the  third  deduction,  however,  there  seems 

to  be  no  reason  for  confining  it  to  damage  incurred  before 

the  general  average  loss,  for  the  only  value  to  be  attended 

to  in  the  adjustment  is  what  the  vessel  is  worth  to  her 

owner  in  the   state  in  which  she  actually  comes  into   his 

bands;  and  this  value  must  be  what  remains  after  deducting 


fO  Mr.  Beneek^  with  his  usual  in- 

^'^^f  has  collected  the  different  re- 

^^'^tions  on  this  point.    Pr.  of  Indem. 

"^^3 — S25.     The  rule  of  the  French 

^^    is  to  deduct  one-half.     Code  de 

unerce»  art.  304.   401.      In    one 

in  the  United  States,  after  capture 

detention  of  the  ship,  one-fifth 

deducted  from  her  original,   in 

to  estimate    her    contributory, 

^ue.     f  LftTenworth  o.  Dekfieldi,  1 


Cames,  574. ;  and  the  rule  of  deduct- 
ing one-fifth  appears  to  be  followed  in 
some  of  the  Sutes :  Mr.  Phillips, 
however,  disapproves  of  it  Vol.  iL 
p.  141. 

(m)  Stevens  on  Average,  53.  5th  ed. 

(»)  Car  le  jet  n*a  pas  sauv^  uu  navire 
neuf,  mais  un  navire  plus  ou  moins  de- 
grade par  la  navigation.  Pardessus, 
Cours  de  Droit  Commercial,  vol.  iiL 
p.241.  ed.  1841. 
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iilodc  of  eaiU     tlie  damage  arising  from  all  losses  sustained  by  the  slup  dow^cx 
viiiuc  uFtiie       to  her  nrriv&l  in  the  port  where  the  odjuBtment  is  □iBde.(o) 
for  the  p^-'  When  the  general  average  loaa  to  be  made  good  conBis.-^^ 

puMiiai'i^nc-    of  a  eacrificc  of  some  part  of  the  ship  herself,  as  a  mint  j 
■djiutineiit.       cable,  &C.,  the  sum  paid  to  the  ship  hj  way  of  contribnti^>a 
for  thid  loss  must  be  added  to  the  original  value,  in  order   -t^ 
"  make  up  her  true  value  for  the  purposes  of  adjustment  (^^ 
Thus,  taking  the  some  data  as  before,  suppose  the  general 
average  loss  to  arise  out  of  the  sacrifice  of  a  mast  wordi  100/., 
and  501.  to  have  been  paid  in  contribution  to  the  ahipowner 
on  account  of  this  loss,  the  contributory  value  of  the  stip 
would  be  ascertained,  as  follows :  — 

£ 
Value  of  ship  at  outset  1000 

Deduct  partJal  losa  £50 

—      provisions,  and  wear  and  tear  £50 100 


Add  fur  amount  of  mast  made  good  by  con- 
tribution £50  ... 


900 


I      50 

Contributory  value  of  ship      950 
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case  of  the  ship;  viz.  that  the  amount  to  contribute  is  the  Modeofesti- 
amount  eventually  saved  by  the  sacrifice.  !^^ue  of*the 

From  these  two  principles  it  follows,  1.  That  freiqhL  in  property  saved 

for  the  pur- 

order  to  be  contributory  at  all,  must  have  been  pending  at  the  poses  of  gene. 
time  of  the  sacrifice;  2.  That  the  true  contributory  value  of  JSjurtment 

freight  is  the  actual  sum  finally  received  as  freight  by  the  ship^  

owner,  after  deducting  all  the  expenses  of  earning  it.  (r) 

All  the  cases  which  have  been  decided,  and  the  practical 
rules  which  have  been  laid  down,  on  this  subject  are  based 
on  these  two  simple  principles. 

From  the   first   principle  it  follows,  and  has  been  ac-  The  shipowner 
cordingly  decided  in  the  United  States,  that  if  the  cargo,  ^Jdon  to 
or  a  part  of  it,  have  been  delivered  before  the  sacrifice  took  contribute  in 

.  ,  respect  of  that 

place,  the  freight  due  in  respect  thereof  does  not  contri-  amount  of 
bute(*):  so  it  has  been  there  decided,  that  if  freight  be  paid  ^^^Je'ndb^^^^ 
in  advance  it  does  not  contribute  qu&  freight  (f):  so  if  only  the  time  of  the 
freight  pro  rata  itineris  is  earned,  that  alone  contributes  {u) :  saved  thereby, 
on  the  same  principle,  where  a  ship  was  chartered  to  sail  on 
successive  passages,  and  the  general  average  loss  happened  in 
the  course  of  the  last  passage,  it  was  held  in  the  United 
States  that  the  freight  on   which  contribution  was  to  be 
assessed,  was  that  earned  in  the  last  passage  only,  as  that 
alone  was  the  freight  which  would  have  been  lost  but  for  the 
sacrifice,  (v) 

In  one  case  where  a  ship  was  chartered  for  the  voyage  out  Williams  9. 
and  home,  under  a  stipulation  that  no  freight  was  to  be  paid  comp.°i  mTa 
for  the  homeward  voyage  unless  the  ship  performed  her  ^*-  ^^s. 
voyage  out  and  home,  and  arrived  at  her  port  of  departure  in  j,  cbwtered'** 
safety,  a  question  was  raised  whether,  and  in  what  propor-  ^°'  *°  ®"^" 

•^  ^     ^  Yoyage  out  and 

tion,  the  freight  payable  under  the  charter-party  was  to  con-  home,  under  a 

tribute  for  a  general  average  incurred  on  the  outward  voyage.  no\c?ght"iI*to 

The  facts  were  these :  a  ship  was  chartered  by  the  East  ^^  P"^  ""^®** 

•^  she  arrives  in 


safety  at  her 
home  port  of 


(r)  Sterens,  63.  5th  ed.    2  Phillips  (t)  2  Phillips  on  Ins.  145.  and  164. 

cm  Ins.  149.  (u)  f  Maggrath  v.  Church,  1  Caines, 

(ff)  fDunbam  9.  Commercial  Ins.  196. 

Comp.  11  Johns.  315.  f  Strong  ».  New  (©)  f  Spaffbrd  ».  Dodge,  14  Pick. 

York  Freeman's  Ins.  Comp.  Ibid.  323.  Rep.  66,     2  Phillips  on  Ins.  147. 
eited  S  Phillips  on  Ins.  145. 
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Mode  of  esti-     India  Company  for  one  entire  voyage  out  and  home ;  by  the 

mating  the  ,  •iiiir^  iii 

value  of  the  charter-party  it  was  stipulated  that  the  Company  should  pay 
fOT^rpiwI^  freight  at  a  specified  rate  for  the  homeward  voyage,  an  con- 
poses  of  gene-    dition  that  the  ship  performed  her  voyage,  and  arrived  at  her 

rai  average 

adjustment.  home  port  of  departure  in  safety y  but  not  othenoise :  an  in- 

departure,  the  surance  was  effected  on  the  ship  for  the  outward  voyage  only^ 

^v^^ ^^^^  *^^  ^^  *^®  course  of  this  outward  voyage  a  general  average 

earned  under  loss  was  incurred :  before  the  trial  the  ship  had  arrived  at 

party  is  liable  her  home  port  of  departure,  and  earned  full  freight:  the 

to  contribute  shipowner  having  brought  his   action  against  the  under* 

average  loss  writers  ou  ship  for  a  rateable  proportion  of  the  contribution 

incurred  on  the       ...     -     ,   _  -  .  .  -  . 

oKhffordvoyage.  which  had  been  assessed  on  him  as  shipowner  m  respect 

of  the  general  average  loss  on  the  outward  voyage,  they 
claimed  to  deduct  a  certain  sum  as  the  amount  of  contri* 
bution  due  to  them  (as  standing  in  the  place  of  the  owner 
of  the  ship)  upon  the  whole  freight,  payable  under  the 
charter-party,  and  ultimately  earned.  The  question  for  the 
court  was,  whether,  under  these  circumstances,  such  finei^t 
was  liable  to  contribute  for  the  general  average  incurred  om 
the  outward  voyage :  the  court  held,  that  it  was,  on  the 
ground  that  the  whole  freight  payable  under  the  charter^ 
party  was  one  entire  and  indivisible  sum  payable  for  the  use 
of  the  ship  out  and  home ;  therefore,  when  ultimately  earned, 
having  been  put  to  hazard,  a^d  saved  by  the  measures  taken 
for  the  general  benefit,  it  ought  to  contribute,  (w) 
ks  on  ^"^^  court  laid  great  stress  on  the  fact  that  the  freight  had 

this  case.  actually  been  earned  before  the  trial ;  even  under  this  limita- 

tion Mr.  Beneck6  dissents  from  the  authority  of  the  case, 
on  the  ground  taken  by  the  counsel  for  the  assured,  in  aigu- 
ment,  viz.  that  the  homeward  freight  can  in  no  case  be  liable:^ 
for  general  average  incurred  on  the  outward  voyage:  thes^ 
arguments  he  adduces  in  support  of  his  view  seem  deserving^ 
of  great  consideration,  and  it  may  perhaps  be  doubted  whether^ 
the  case  of  Williams  v,  London  Assurance  Company  can,  om^ 
principle,  be  supported,  (x) 

(»)  Williams  V.  London  Ass.  Com.         (j:)  Beneck^Pr.  of  Ind«ai.3lG.  Se^ 
1  M.  &  Sel.  SIS.     See  per  Bayley  J.     also  2  Phillips  on  Ins.  147.,  who  takes 
SS7.  the  same  view. 
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From  the  second  principle  it  follows  that,  in   order  to  Modeofesti- 
ascertain  the  amount  at  which  freight  ought  to  contribute,  value  of  ti»e 
the  wages  of  the  master  and  crew  ought  to  be  deducted  fo°^^**^^ 
firom  the  gross  amount  of  the  freight,  for  they  are  part  of  the  p^'^^  of  ««>«- 
necessaiy  expenses  of  earning  freight,  and  must,  in  any  case,  acy^unent. 

be  paid  out  of  it  (y)  Onljthenet 

This  deduction  must,  however,  upon  the  same  principle,  ai^^n*^Si 
be  confined  to  the  wages  dtte  at  the  termination  qfjhe  voyoffe,  expenses  of 
for  they  alone  are  payable  out  of  the  freight  saved;  wages  oontribuU" 
which  have  become  due  previously  to  the  sacrifice  are  evi- 
dently not  to  be  deducted,  (z) 

As  only  the  actual  clear  amount  of  freight  finally  received 
by  the  shipowner  can  be  called  upon  to  contribute,  it  is 
evident  that  where,  ovring  to  the  length  of  the  voyage,  or 
other  causes,  freight  is  entirely  consumed  by  the  wages,  it 
cannot  contribute,  for  its  contributory  value  is  only  its  excess 
above  wages,  (a) 

On  the  same  principle,  where  the  first  ship  is  disabled,  and 
the  cargo  is  sent  on  in  a  second,  the  excess  of  fre%ht  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
:£oniM  the  contributory  value  of  freight.     Hence,  where  the 
^shipowner,  in  such  case,  is  obliged  to  pay  the  same  or  a 
^Siigher  freight  for  the  hire  of  the  second  ship  than  he  was  to 
:3receive  for  the  use  of  the  first,  then,  in  case  the  loss  occurred 
^>efore  the  transhipment,  no  contribution  is  due  for  freight, 
^>ecause  no  freight  in  such  case  is  finally  received  by  the 
shipowner,  or  saved  by  the  sacrifice,  (b)    The  practical  rule, 
^"^therefore,  is,  that  freight  contributes  to  general  average  upon 
^s  net  valuey  after  deducting  the  wages  of  the  master  and  crew* 

Abt.  3.  Contributory  Value  of  Goods. 

§  348.  Like  ship  and  freight,  goods  contribute  upon  the  Goods  eontri. 
^ue  finally  saved  out  of  what  was  at  risk  at  the  time  of  the  net  va^ue  at'the 

time  and  place 

of  a4justmeiit. 
(jr)  Sterena  on  Arerage,  63.  5Ui  ed.        (b)  So  decided  in  America,  f  Searle 

2  PhiUips,  149.  V.  ScoveU,   4  Johns.  818.  8  PhilUps 

(f)  Stevens  on  ATerage,  59.  5th  ed.     on  Ins.  146. 


/    V     v«.>  J     4««« 
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Mode  of  esti- 
mating the 
value  of  the 
property  saved 
for  the  pur- 
poses of  gene- 
ral average, 
adjustment. 

The  port  of 
adjustment  is 
generally  the 
port  of  destina- 
lion. 


Where,  how- 
ever, the  loss  is 
incurred  at  the 
outset  of  the 
voyage,  the 
port  of  de- 
parture may  be 
the  port  of  ad- 
justment. 


Adjustment  at 
a  foreign  port 
should  be 
avoided. 


The  value  of 
the  goods  jetti- 
soned or  sold 
must  be  added 
to  the  value  of 
the  goods  saved. 


sacrifice.  In  other  words^  the  value  of  the  goods^  as  they 
come  into  the  hands  of  their  owners^  at  the  place  and  time  of 
adjustifient^  is  the  value  upon  which  they  are  to  contribute,  (c) 

Now  the  place  at  which  the  adjustment  should^  if  possible, 
be  made^  is  the  port  of  discharge,  and  the  time  of  making  it, 
is  as  speedily  as  possible  after  the  ship's  arrival  there. 
Hence,  the  general  practical  rule  is,  That  goods  contribute  an 
their  actual  net  value,  i.  e.  on  their  market  price  at  tlie  port  of 
adjustment,  free  of  all  charges  for  freight,  duty,  and  expenses 
of  landing,  (d) 

The  most  unexceptionable  mode  of  settlement  is  thus  to 
adjust  the  average  claim  after  the  ship  has  arrived  at  her 
port  of  discharge ;  it  may  sometimes,  however,  happen  that 
a  general  average  loss  is  incurred  at  the  outset  of  the  voyage, 
and  in  such  case,  if  the  ship  in  consequence  put  back  into 
the  port  of  loading,  the  adjustment  should  be  settled  there; 
and  in  such  case,  the  contributory  value  of  the  goods  will  be 
*^  their  cost  on  board  without  insurance,"  i.  e.  the  amount  of 
tradesmen's  bills  and  shipping  charges,  "  such  being  the  value 
at  risk."(^) 

An  adjustment  at  a  foreign  port  of  distress  (called  a  foreign 
adjustment)  ought  always,  if  possible,  to  be  avoided,  on  account 
of  the  disputes  which  are  apt  to  arise  (as  we  shall  presently 
see)  in  consequence  of  the  items  charged  in  such  adjustment 

being  assessed  on  different  principles  than  those  which  prev^ 

in  the  county  of  the  underwriters.  When  the  adjustment,  ^ 
however,  is  settled  abroad,  the  contributory  value  of  the^ 
goods  ought  to  be  either  their  invoice  price,  or,  if  sold,  the^ 
price  they  sold  for.  (/) 

If  the  sacrifice  to  be  contributed  for  consists  of  a  jetti 
or  sale  of  goods  for  the  general  benefit,  then,  on  the  prin 
ciple  already  illustrated  in  the  case  of  ship  and  freight,  th 
estimated  net  value  of  the  goods  jettisoned  or  sold  must 


(c)  Beneck£,   Pr.    of  Indem.  298. 
Stevens  on  Average,  49.  5th  ed. 
((/)  Stevens  on  Average,  48.  5th  cd. 


Benecku,  Pr.  of  Indem.  301.  2  Phil]i|^^ 
on  Ins.  163. 

(e)  Stevens  on  Average^  47.  5tb  e^* 

(/)  Ibid.  49. 
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ded  to  the  net  value  of  the  goods  saved^  and  the  whole  Modeofestl. 
11  be  the  contributory  value  of  the  goods,  (y)  vatue  of  the 

property  saved 

Thus,  let  the  net  value  of  the  goods  saved,  ^""^  thcpm- 

'        ^  ^  o  '  poses  of  gene- 

deducting  freight,  be       -  -  -  £1000  ral  average 

Add  net  value  of  the  goods  jettisoned,  &c.,  .. 


deducting  freight,  &c.    -  -  -       100 


Value  of  goods  to  contribute      -  -  £1100 


so 


In  whatever  way  the  goods  saved  are  deteriorated  or  Damaged 
lamaged,  by  the  perils  of  the  sea,  after  the  sacrifice,  they  Sken  at"heir 
must,  of  course,  be  taken  at  such  deteriorated  value,  for  such  d*"'*?*^  v«lae. 

'  ^  unless  the 

»  their  value  as  finally  saved  (A) :  if,  however,  they  have  damage  he 
l>een  damaged  by  the  very  sacrifice  for  which  contribution  is  Orifice/ 
cWmed,  then  they  must  be  taken  at  their  value  as  sounds  for 
^  damage  is  made  good  to  them  in  contribution,  (i) 

When  the  shipper  pays  freight  in  advance  at  the  outset  of  But  freight 
tke  voyage,  a  question  has  been  raised  whether  the  freight  so  is^notlo  be*""* 
P^d  is  to  be  added  to  the  contributory  value  of  the  goods.  ^^^^ 
^»  Benecke  thinks  it  is,  because  the  loss  of  such  freight  to 
toe  shipper  was  saved  by  the  sacrifice.  (J) 

^r.  Phillips  is  of  a  contrary  opinion  (A) ;  and  it  appears  to 
"e,  £qt  the  reasons  he  gives,  that,  on  principle,  such  addition 
^^t  not  to  be  made,  but  that  the  shipper  who  thus  pays 
1  ad  trance  should  be  regarded  as  the  purchaser  of  the  freight, 
^^  ^^ot  be  exposed,  on  account  of  it,  to  any  claim  for  con- 


•^^TT.  4.  Example  of  an  Adjustment  as  settled  an  the  above 

Principles. 

§  349.  By  way  of  illustrating  what  has  preceded,  the  fol- 
*^^^g  example,  in  figures,  of  a  general  average  adjustment,     * 

^)   Ibid.  48.  0')  Beneck^,  Pr.  of  Indem.  314. 

^^  Beneek^  Pr.  of  Indem.  298.  {k)  2  PbUlips  on  Ins.  164,  165. 

0)  Stevens  on  Average,  48.  5th  ed. 
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Mode  of  esti- 
mating the 
value  of  the 
property  saved 
for  the  pur- 
poses of  gene- 
ral average 
adjustment. 


settlod  after  the  ship's  arrival  at  her  port  of  destination^  is 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping.  (/) 


Valuation  op  Losses. 

Goods  of  A.  jettisoned     -  £  500 

Damage  done  to  goods  of  B.  by 

the  jettison  ...      SOO 

Freight  of  A.  's  goods  jettisoned      1 00 
Price  of  a  new  cable, 

anchor,  and  mast    £300 
Deduct  one-third  new 

for  old         -        -     100 

200 


Expense  of  bringing  the  ship  off* 
the  sands    -        -        .        . 
Pilotage  and  expenses  of  going 
into  and  out  of  the  port  where 
the  ship  put  in  to  refit 
Expenses  there  (m) 
Adjusting  this  average    - 
Postage          .... 

50 

100 
25 

4 
1 

Total  amount  of  losses  to  be 
contributed  for             -        -  £1180 

Value  of  AancLxs  to  contubutx. 

Goods  of  A.  jettisoned        -        £  500 
Net  value  of  the  goods  of  B., 

deducting  freight  and  charges    1000 
Ditto  of  the  goods  of  C.  -        -      500 
Ditto         ditto       of  D.  -        -     2000 
Ditto        ditto      of  E.  -        -    5000 
Value  ofthe  ship,  deducting  wear 
and  tear,  amount  of  particular 
average  loss,  stores,  and  pro- 
visions(ii)  ....     2000 
Gear  fireight,  deducting  wages        800 


Total  of  contributory  value     £l  1,800 

Then,  as  £11,800  :  £1180  ::  £100  :  £10,  therefore  each 
person  will  lose  10  per  cent,  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo. 

Thus  A  loses  50/.,  B  lOOi,  C  50/.,  D  200i,  E  500/.,  the 
shipowners  280/. 

The  shipowners,  therefore,  are  to  pay  towards  the  con 

tribution  280/.;  but  they  are  to  be  paid  480/.  (i.e.  freight^ 

100/. ;   mast,  cable,  and  anchors  sacrificed,  200i ;  disburse 

ments,  180/.) :  on  the  whole,  therefore, 

£ 
The  shipowners  are  actually  to  receive  -  -  20(^ 

A  contributes  60/.  but  is  to  be  paid  500/.  .-.actually 
receives  ----..  459 

B  contributes  100/.,  but  is  to  be  paid  200/.  ..-.actually 
receives  ----..  iQ(y 


Total  to  be  actually  received 


£750 


i 


(0  6th  ed.  p.  449.  (n) 

(m)  The  loss,  to  repair  which  the  ship     wprii, 
put  into  refit,  being  general  average. 


•*Wj 


Stevens   on  Average   qtii 
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C  -  -£50  Modeofetti- 

mating  the 

D  -  -  200  value  of  the 

E«nn  property  saved 
-  OUU  for  the  pur- 
poses  of  gene- 

Total  to  be  actuaUy  paid   -  -  £750  ^Jj^ST^ 


other  hand>  C,  D,  and  E 
nothing,  and  are  to  pay 
viz. — 


Qonnt  is  exactly  equal  to  the  total  to  be  actually 
ind  must  be  paid  to  each  person  entitled  to  con- 
n  rateable  proportion. 


Sect.  VIIL    Foreign  Adjustment 

The  proper  place  for  the  adjustment  of  general  Foreign  adjust- 

,  as  we  have  already  seen,  the  ship's  port  of  destina-  ^^ 

charge;  when  this  happens  to  be  a  foreign  port,  J^^^-^^^ 
1  average  loss  is  adjusted  there,  according  to  the  ment  is. 
isage  of  the  country  to  which  such  foreign  port 
and  the  adjustment  so  made  is  called  a  foreign 
t  (o) 

dso  been  already  observed,  that  there  is  great  di- 
the  practice  of  different  countries  with  regard  to 
or  shall  not  be  included  in  general  average ;  hence, 
3quently  happen' in  foreign  adjustments,  either  that 
ncludcd  and  charged  for,  which  are  general  average 
ntry  where  the  adjustment  is  settled,  but  not  so  in 
y  where  the  charter-party  was  entered  into  and  the 
insurance  effected ;  or  else  that  a  different  propor- 
itribution  is  assessed  in  the  foreign  port  from  what 
der  similar  circumstances,  have  been  assessed  in  the 
« 

er  case  two  questions  arise: — Firsty  are  the  co- 
's  themselves  bound  by  the  foreign  adjustment; 
be  owners  of  ship,  goods,  and  freight,  liable  as 
themselves  to  pay  the  amount  of  contribution  so 

(o)  Simmonds  0.  White,  2  B.  &  Cr.  803. 


944 


ABJUdTMENT  OF  CEK£RAL  AVERAGE. 


Foreign  adjust* 
ment. 


The  pariiei 
to  the  adventure 
are  bound  by  a 
foreign  adjust- 
ment. 


Simmonds  v. 
White,  3  B.  & 
Cr.  803. 


Dagleish  v. 
Davidson,  5  D. 
&  Hyl.  6. 


Reason  of  the 
rule. 


assessed ;  Secondly y  are  tlie  underwriters  bound  by  it ;  t.  e, 
are  they  bound  to  indemnify  the  assured  for  their  rateable 
proportion  of  the  contribution  so  paid. 

With  regard  to  the  first  question  there  is  now  no  con- 
troversy amongst  jurists,  for,  as  it  is  expressed  by  Mr.  Justice 
Story,  "  When  a  case  of  general  average  occurs,  if  it  is 
settled  in  the  foreign  port  of  destination,  or  in  any  other 
foreign  port  where  it  rightfully  oiight  to  be  settled,  the  adjust- 
ment there  made  will  be  conclusive  as  to  the  itemSf  as  well 
as  the  apportionment  thereof  upon  the  various  interests^ 
although  it  may  be  different  from  what  our  own  law  would 
have  made,  in  case  the  adjustment  had  been  settled  in  our  own 
portsJ^  (/?) 

The  principle  thus  laid  down  has  been  established  in  this 
country  .by  several  decided  cases* 

Thus,  where  on  an  adjustment  settled  at  St.  Pcter&burghi 
the  owners  of  the  cargo  (British  subjects)  had  been  compelled 
(in  order  to  get  possession  of  their  goods)  to  pay  a  contribu- 
tion assessed  upon  them  for  the  expenses  of  repairs,  which 
were  general  average  in  Kussia,  but  not  in  this  country ;  it 
was  held  that  they  could  not  recover  it  back  from  the  sAtp- 
o7oner,  who  was  himself  a  British  subject  (q) 

The  same  decision  was  given  in  a  case,  also  arising  upon  a 
Russian  adjustment,  where  the  contribution  was  for  wages 
and  provisions  during  a  refitment,  and  which,  as  we  have 
seen,  are  not  general  average  in  this  countiy :  here,  also^  th^ 
action  was  brought  by  the  owner  of  the  goods  to  recover 
back  the  sum  so  paid  against  the  shipowner,  and  with  th» 
like  result  (r) 

The  reason  of  the  rule  is  thus  given  by  Lord  Tenterdem- 
(in  the  course  of  his  judgment  in  the  case  of  Siuunonds  v^ 
\Vhite).  "  The  shipper  of  goods  tacitly,  if  not  expressly^ 
assents  to  general  average,  as  a  known  maritime  usage,  am 
by  assenting  to  it  he  must  be  also  taken  to  assent  to  i 


(p)  Peters  e.  Warred  Ins.   Comp.        (r)  Doglelsh  e.  Dafidsoiib  5  IXnrl- 
See  S  Phillips  on  lus.  182.  &  Ryl  6. 

(q)  Sunmonds  v.  White,  S  B.  &  Cr. 
808. 
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adjuBtment  at  the  usual  and  proper  place,  according  to  the  Foreign  adjust- 


ment. 


usage  and  law  of  the  place."  (s) 

The  law  in  this  respect  is  the  same  in  the  United  States,  (t) 

§  351.  With  regard  to  the  second  question,  namely,  whether  The  under- 
the  underwriter,  in  this  country,  is  boimd  by  a  foreign  ad-  by  a  foreign 
jostment,  many  diflSculties  have  been  raised,  and  it  has  been  «JJ"»*»n«n*» 

.  "^  '  when  proved  to 

strenuously  contended  by  some  writers  of  considerable  prttc-  have  been  set- 
tical  knowledge,  both  in  this  country  and  the  United  States,  to^the  Uws^and 
that  the  underwriters  should  in  no  case  be  bound  by  a  foreign  fo^^!J|**porJf  ' 
adjustment,  when  either  the  items  of  the  loss,  or  the  modes  of 
apportionment,  are  different  from  what  they  would  have  been 
had  the  adjustment  been  settled  in  a  home  port,  (u) 

Upon  general  reasonings,  however,  and  from  the  tenour  of 
the  few  judicial  decisions  that  have  taken  place  on  the  subject 
in  this  country,  the  true  rule  appears  to  be  this :  — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  rightly  settled  accord-- 
ing  to  the  laws  and  usages  of  the  foreign  port; 

2.  But  that,  unless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no  case 
Ixnmd  thereby,  if  it  would  not  be  general  average  in  this 
eonntry* 

Thus,  where  the  assured  (owner  of  goods)  had  been  com-  Newman  v. 
p^ed  to  pay,  under  a  foreign  adjustment  settled  at  Pisa,  in  900,  sth  ed.*^  ' 
respect  of  losses,  some  of  which  would  not  have  been  general 
a-'verage  in  this  coimtry,  and  upon  contributory  values,  dif- 
ferently computed  from  what  they  would  have  been  in  this 
country  (the  goods  being  assessed  at  their  full  value,  the  ship 
•^  one-half,  the  freight  at  one-third),  yet,  as  it  clearly  appeared 
^^  evidence  that  all  the  losses  in  respect  of  which  the  claim 
^si8  allowed  were  general  average  at  Pisa,  and  that  the  appor- 

CO  2  B.  &  Cr.  810.  the  contribution  should  be  difTerently 

V'^  3  Kent's  Comro.  243.  ed.  1844.  opporf toned,  provided  the  losses  adjusted 

^•s^  See  especially  Mr.  Stevens's  Essajr  as  general  average  would  be  either  ge» 

^  -^Yeragc,  71, 72. 5th  ed,    Mr.  Phil-  ntral  or  particular  average  at  the  home 

•^   appears  to  admit  that  the  under-  port,  but  not  otherwise.  2  Phillips  on 

^^^^n  would  be  bound,  even  though  Ins.  169—174, 
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Foreign  a^just- 
xneiit. 


Walpole  o* 
Ewer,  Park, 
898.  8thecL( 


Wliere,how-  "^ 
ever,  it  is  not  a 
proper  case  of 
genera]  average 
according  to 
the  laws  and 
usages  of  the 
foreign  port, 
the  underwriter 
is  not  bound  by 
a  foreign  ad- 
justment. 

Power  V,  Whit- 
more,  4  M.  & 
Sel.  141. 


tionment  of  loss  was  correct  according  to  the  mercantile  usage 
of  that  place,  the  assured  was  allowed  to  recover  agiunst  his 
underwriter  the  full  proportionable  amount  of  his  claim,  (v) 

So,  where  the  holder  of  a  respondentia  bond  (on  a  Danish 
ship),  who  would  not  have  been  liable  to  general  average  at 
all  in  this  country,  was  compelled  to  pay  a  contribution  under 
a  foreign  adjustment,  settled  in  Denmark,  and  sued  his  under- 
writers for  his  rateable  proportion  of  the  amount  so  paid ; ' 
satisfactory  evidence  having  been  ^ven  that  it  was  the  law 
and  practice  in  Denmark,  that  holders  of  respondentia  bonds 
should  contribute  in  general  average,  the  plaintiff,  under  Lord 
Kenyon's  direction,  had  a  verdict  for  the  full  amount  of  his 
claim,  (to) 

Lord  Kenyon,  in  deciding  this  case,  put  it  on  the  principle, 
that  the  underwriter  was  bound  by  the  law  of  the  country  to 
which  the  contract  relates, 

Jn  both  these  cases  there  was  clear  evidence  that  the 
adjustment  was  correct  according  to  the  law  and  practice  of 
the  port  where  it  was  settled :  if,  however,  this  be  not  satis- 
factorily established  on  conclusive  evidence,  the  underwriter 
will  not  be  bound  by  the  foreign  adjustment,  whenever,  either 
in  the  items  or  the  apportionment  of  the  loss,  it  differs  fironm 
what  it  would  have  been  if  settled  in  his  own  country. 

Thus,  where  the  owner  of  goods  insured  from  London 

Lisbon  was  compelled,  under  a  foreign  adjustment,  settled  h 

Lisbon,  to  pay  a  contribution  for  losses,  which,  according 

the  laws  of  this  country,  do  not  belong  to  general  average    ^ 

and  no  sufficient  proof  teas  giveny  that,  by  the  laws  and  usagG^d 

of  Lisbon,  such  losses  were  treated  as  general  average  thtr^ 

it  was  held  that  the  owner  of  the  goods  could  not  recov^^^ 

from  his  xmderwriter  his  proportionable  amount  of  the  sum  ^»c 

paid,  (x) 

It  by  no  means  follows  from  this  case,  as  has  been  BOiEm.o- 
times  supposed,  that  underwriters  in  this  country  can  in 


(v)  Newman  v.  Cazalet,  Park,  900. 
Stbed. 

{w)  Walpolc  V,  Ewer,  Park,  898.  8lh 
ed. 


(jt)  Power  ».  Whitmore,  4  Maule 
Sel.  141. 
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case  be  bound  by  a  foreign  adjustment;  for  Lord  Ellenborough  Foreign  adjust- 

puts  his  judgment  entirely  on  the  ground,  that  the  case  con-  '. 

tained  no  all^ation  of  fact,  as  to  its  being  the  law  or  usage 
at  Lisbon  to  treat  losses  and  expenses  of  the  kind  charged 
for  as  the  subjects  of  general  average. 

With  regard  to  the  general  question,  his  lordship  says, 
"  This  contract  (the  policy  i.  e.)  must  be  governed,  in  point 
of  construction,  by  the  kw  of  England,  where  it  was  framed, 
unless  the  parties  are  understood  a^  having  contracted  on  the 
footing  of  some  other  known  general  usage  among  mercliants 
relative  to  the  same  subject,  and  shoum  to  have  obtained  in  the 
country  where,  by  the  terms  of  the  contract,  the  adventure  is 
made  to  determine,  and  where  a  general  average  (if  such  should 
under  the  events  of  the  voyage  be  claimed)  would,  of  course,  be 
demandableJ* 

It  appears  an  almost  unavoidable  inference  from  these 
expressions  of  his  lordship,  that,  where  ship  or  goods  are  in- 
sured for  a  voyage  from  this  country  to  a  foreign  port,  and 
^ruffieient  evidence  is  given  of  an  invariable  usage  at  such  port, 
^t^o  adjust,  as  general  average,  losses  which  are  not  so  in  this 
<s<mntry,  the  English  underwriter  is  bound  thereby,  on  the 
^^Toond  that  he  must  be.  taken  to  have  notice  of  the  usage 
X>ievailing  at  the  foreign  port  to  which  the  contract  of  in- 
^niranoe  relates,  and  by  reference  to  which  it  ought  to  be 
c^onstrued. 

The  law  in  the  United  States  upon  this  subject  is  to  the 
scuQe  effect  as  stated  by  Chancellor  Kent  in  the  last  edition 
ofliia  CJommentaries.  (y) 

In    &ct,  on   general  principles  it   seems    impossible   to  The  same 
^'^ve  at  any  other  conclusion :  the  law  of  England,  as  we  i^^l ongencral 
*^Ve  already  seen,  compels  the  oumers  of  the  several  interests  principles. 
*^  pay  all  general  average  charges  assessed  upon  them  by 
^oreigQ  adjustment,  if  settled  according  to  the  law  of  the 
P^i^  where    it  is  made,  whether   such  charges   would  be 
^^wed  in  England  or  not :  now  it  seems  certain  that  the 

(jr)  3  Kent's  Comm.  343.  ed.  1844.     See  also  the  cases  collected  In  2  Fhi11ip5i 

on  Ins.  170 — 174. 
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Foreign  adjust-  English  Underwriter  must  be  bound  by  the  very  terms  of  his 

' contract  to  reimburse  to  the  assured  their  proportion  of  all 

such  general  average  charges  as  they  (the  assured)  have  been 
compelled  to  pay  by  the  law  of  England :  if  this  be  so,  and 
it  appears  quite  incontrovertible,  then  it  follows  by  necessary 
inference,  that  the  underwriter  is  bound  to  reimburse  all  such 
general  average  charges  as  have  been  assessed  on  the  as- 
sured by  a  foreign  adjustment,  if  correctly  settled  according 
to  the  law  of  the  port  of  adjustment. 

The  force  of  the  conclusion  seems  even  still  greater -in. 
cases  where  the  port  of  foreign  adjustment  is  also  the  port  of 
the  ship^s  destination.     In  such  cases,  always  supposing  the 
usage  of  trade  to  make  such  charges  to  be  well  established, 
the  underwriter  must  be  taken  to  have  had  notice  of  such 
usage :   he  contracted,  therefore,  with  reference  to  it :  he 
must  have  contemplated  the  possibility  of  a  loss  arising  on 
the  voyage,  wliich  would  be  charged  for  as  a  general  average 
at  the  foreign  port,  though  it  would  not  be  admitted  as  suclx 
at  home.    The  possibility  of  the  assured  being  obliged  to  con- 
tribute his  share  to  such  loss  must  have  been  as  much  fore—** 
seen  by  the  underwriter,  at  the  .time  of  making  the  contnu2r^fc 
of  indemnity,  as  the  possibility  of  his  having  to  contribute  t 
a  general  average  as  settled  in  this  country :  he  must,  the 
fore,  on  principle,  be  equally  liable  to  indemnify  the 
against  the  one  loss  as  against  the  other. 


i 


Sect.  IX.   Liability  of  the  Owners  of  Ship^  Goods^ 
Freight,  for  their  respective  Amounts  of  Contribution. 

Liability  of  the       §  352.  The  average  having  been  thus  adjusted,  it  remains 
^!^ds  and  *^* '  to  inquire  who  are  the  parties  legally  liable  to  pay  the 
freight,  for         portiouatc  sharcs  of  the  contribution,  and  in  what  mode 

their  respective    ^  '  . 

amounts  of  con-  such  payment  be  enforced. 

' Primarily  the  sole  parties  liable  arc  the  parties  upon  whos* 

tiesVrimiHiy     rcspcctivc  iutcrcsts  tlic  Contribution  lias  been  assessed,  t.  ^• 
Hahiearetho     \\^q  owncrs  of  sliip,  freight,  and  goods.     They  are  liable  fc>r 

owners  of  ship,  /, ,         ,  \  , 

freight,  and       the  wholc  amouut  of j  their  respective  contributions,  and 
cargo. 
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iulnre  to  pay,  may  be  proceeded  against,  either  at  law  or  Liability  of  the 

• .      /  V  owners  of  ship, 

tt  equity,  (z)  ^oods.  and 

By  the  ancient  sea  laws  the  captain  was  directed  to  enforce  ^fe»8*»^  ^^^  . 

^    '  ^       ^  their  respective 

his  payment  immediately  after  the  adjustment  had  been  made,  amounts  of  con- 
and  to  that  end  was  directed  to  retain  the  goods  on  board '_ 

tai  payment  Mode  of  en- 

*  •'  forcing  pay- 

And,  although  the  general  practice  now  is  for  the  under-  ment  from 
writers  to  pay  the  amount  in  the  first  instance,  yet  this  is  a  ,,  , 

*   •'  ^  ^  ,  Modem  prac- 

mere  matter  of  convenient  practical  arrangement^  leaving  the  tice_  master's 
l^liabilitiesy  and  therefore  the  legal  remedies^  of  the  respec-  goods, 
tive  parties  entirely  unaltered.     Accordingly^  the  master  has 
still  a  lien  on  the  goods  till  payment  of  the  contribution,  (a) 

"  The  general  maritime  law,"  says  Mr.  J.  Story,  "  gives  a 
Ken  in  rem  for  the  contribution,  not  as  the  only  remedy,  but 
in  many  cases  as  the  best,  and  in  some  the  only  remedy,  as 
where  the  owner  of  the  goods  is  unknown.  Indeed,  it  may 
^  asserted  with  entire  confidence,  that  in  many  cases,  with- 
out  such  a  lien,  the  shipowner  would  be  without  any  adequate 
redress,  and  would  encounter  most  perilous  responsibility : " 
■od,  accordingly,  in  the  case  from  which  these  remarks  are 
cited,  it  was  held  in  the  United  States  that  a  shipowner 
^  this  right  of  lien  even  against  goods  belonging  to  the 
United  States  government,  until  reimbursed  his  proportion 

^  the  expenses  of  saving  the  cargo,  assessed  upon  that  part 
ofit(J) 

In  the  case  of  a   general  ship,  where  there    are  many  Practice  in  case 
consignees,  it  is  usual,  in  practice,  for  the  master,  before  he  ship, 
^vers  the  goods,  to  take  a  bond  from  the  different  mer- 
its for  payment  of  their  portions  of  the  average,  when 
4e  same  shall  be  adjusted,  (c) 

The  cansiffnee,  if  he  be  the  owner  of  the  goods,  is  of  course  Consignee  of 
^^Jttgeable  for  his  share  of  the  contribution ;  but  a  consignee  not  in  all  ewes 
^ho  is  not  the  owner  is  not  rendered  liable  by  the  mere  receipt  ^j^^rfev  Tobin 
tftkem  under  a  bill  of  lading^  unless  there  be  an  express  con-  s  B.  &  Ad. 
dition  to  that  effect  in  the  bill :  Lord  Tentcrden  accordingly 

(«)  Abbott  on  Shipping,  454.  6th  ed.         (6)  f  The  United  States  v.  Wilder. 
(a)  Per  Lord  Tentcrdeu  in  Scarfe     Sec  2  Phillips  on  Ins.  155. 
'.  ToUo,  3  B.  &  Aid.  52S.  (c)  Abbott  on  Shipping,  452.  6th  ed. 
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liabiiUj  of  th«  suggested,  that  it  might  be  prudent  in  fntore  to  int 
goods,  and  such  an  express  stipulation  into  the  bilL(<f) 
^eS''i^.^T(i      ^*  partiea  Bererally  interested  in  ship,  cargo,  and  i 
amouDtsofoan>  are,  as  a  general  principle,  severaUy,  and  not  jointly,  lii 
th^  respective  proportions  of  the  contribntion :  if,  he 


TJl^.^^'j^       they  be  jointly  interested,  they  would,  on  prinaple^  be 

KTwroSy,  utd      liable,  and  have  accordingly  been  held  to  be  so  in  the 

liable,  unloa       btates. (e) 

^im.^"^  Hence  it  also  follows,  that  if  one  of  such  joint 

have  intured  his  interest  separately,  and  in  oonseqn 
his  joint  liability  is  obliged  to  pay  his  partner's  share 
contribution  as  well  as  his  own,  bis  underwriters  will 
liable  to  reimburse  to  lum  their  proportion  of  wh^  he 
paid.(/) 


Sect.  X.  Liability  of  the  Underwriters  to  reimbune  i 
Average  Contribution. 

IjaWiityoTtha       t  353^  The  Underwriters  never  contribute  directly 

undenniten  to         '  ' 

leunbuTsegoiB-  ral  aven^e  losses ;  they  are  only  bound  to  T&sat 

tmatH^ao.      aeeured  their  proportionate  or  rateable  amount  of  h 


Ijut'ion.  f//) 
^Tbcy  arc  not  bound  to  reimburse  to  him  the  Jii 
!  that  proportion  of  il 
viihic  » 


» 
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Thus,  suppose  goods  to  be  insured  in  the  policy  for  500L ;  Liability  of  the 
;  their  net  value  at  the  port  of  discharge,  i.  e.  their  con-  ^nSuiMgai^ 
ibutory  value,  be  1500Ly — the  amount  of  contribution  paid  ^  avf»^ 

***  oontntmtioii. 

r  them  to  be  150L, — then  the  underwriter  will  be  liable  


»  le-imbnrse  to  the  assuiied  on  goods,  not  1502L,  or  the 
hole  of  the  sum  to  be  contributed,  but  50/.,  or  a  third  of 
lat  sum,  that  being  the  proportion  which  the  value  insured 
SOOl)  bears  to  the  contributory  value  (150021) :  or,  to  put  the 
une  thing  in  another  way,  the  owner  of  the  goods  (as  one 
f  the  parties  to  the  contribution)  has  to  pay  in  contribution 
0  per  cent,  on  their  contributory  value ;  but  the  underwriter 
w  only  to  pay  to  the  owner  of  the  goods  (as  his  assured) 
^  per  cent,  on  their  value  on  the  policy. 

Supposing  the  contributory  value  not  to  exceed  the  value 
^^ured,  the  rule  of  re-imbursement  is  still  the  same.  Thus, 
Hxis  valued  in  the  policy  at  500/.  are  valued  in  contri- 
^tion  at  500/.  The  assured  has  pidd  in  contribution  50/., 
«.  a  tenth  of  the  contributory  value :  the  underwriter 
pays  him  50/L,  or  a  tenth  of  the  value  in  the  policy. 

Hence  the  rule,  '^  whatever  is  paid  in  contribution^  by  the 
"cess  of  the  contributory  value  over  the  value  in  the  policy ,  is 
tid  by  the  assured;  but  for  whatever  is  paid  on  a  contributory 
tiue  not  exceeding  the  value  in  the  policy^  the  assured  is  in^ 
^notified  on  the  proportion  insured. "  (i) 

The  rule  is  the  same  in  France,  where  it  has  been  decided  The  rule  of 
.  the  Cour  Boyale  of  Aix  (30th  August,  1822,)  that,  as  be-  ^^  ^^  ^"^ 
Veen  the  assured  and  his  underwriter  a  general  average  loss 
» to  be  adjusted,  either  upon  the  value  in  the  policy,  or,  in 
Q  open  policy,  upon  the  value  of  the  goods  at  the  time  and 
ilace  of  loading  on  board,  (j) 

He  following  observations  by  M.  Boulay-Paty  tend  to 
put  the  whole  subject  in  a  clear  light :  — 

"  When  the  object  is  to  ascertain  the  nature  and  extent  of 
^  legal  liabilities  to  which  the  underwriter  is  exposed  in 
^Qsequence  of  the  contribution  which  has  been  assessed  on 


(0  1  Magens, 245.  case xix.  2  Phil-        (j)  Boulay-Paty,    on    Emerigon, 
^  on  Ins.  167.  vol.  ii.  p.  8.  ed.  1627* 
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Liability  of  the  the  Subject  insured,  reference  must  be  had  to  the  policy  of 
reimburse  gene-  insurance  alone^  which  is  the  law  really  reguhxting  the  relations 
wntributiou       ^  ^^^  parties.     The  claim  of  the  assured  agMuet  his  under- 

'\mter  in  respect  of  the  contribution  is  a  very  different  daim 

from  that  which  he  has  against  his  co-adventurers,  and  flows 
solely  from  the  stipulations  in  the  policy.  Hence  the  ad- 
justment, as  between  the  assured  and  the  imderwriter,  ought 
invariably  to  be  fixed  upon  the  value  of  the  subject  insured 
at  the  time  and  place  of  the  ship's  sailing,  without  any  dis- 
tinction in  this  respect  between  general  and  particular 
average  loss."  {k) 

In  this  country  the  general  practice  is  for  the  broker 
who  has  procured  the  policy  of  insurance  to  draw  up  an  ad- 
justment of  the  average  at  the  back  of  the  policy,  which  is 
commonly  paid  by  the  underwriters,  in  the  first  instance, 
without  dispute ;  and  the  account,  as  between  themselves  and* 
the  assured,  settled  afterwards.  (/) 


General  prac* 
tice  in  this 
country. 


{k)    Boulay-Paty,    on     Emerigon,         (/)  Abbott  on  Shipping,  p.  451. "< 


vol.  ii.  p.  8.  ed.  1 827. 


ed. 
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CHAP.  V. 


OF  FABXICULAE  AYEBAGE. 


Sect.  L  General  Doctrine  of  Particular  Averaffe.  • 

§  354,  A  particular  average  loss  differs  from  a  general  General  doc- * 
aYer^age  loss,  both  as  to  its  cause,  and  the  mode  of  its  com-  cuiar  arerage" 

P^^^^tion.  ^    ^     :^;^^^ 

A.1I  casual  dama^ce,  proximately  caused  by  the  peiils  in-  between  parti- 

•  cular  and  gene* 

801^  against,  as  distinct  from  damage  purposely  submitted  rai  average 
\  or  effected  by  the  agency  and  will  of  man;  and  all   °"®^ 
^traordinary  expenses  (not  falling  within  the  head  of  wear 
^d  tear,  &c.)  which  are  incurred  for  the  sake  of  the  ship 
alone  or  the  cargo  ahne,  as  distinct  from  those  incurred  for 
^e  jomt  benefit  of  both,  are  particular  average  losses. 

Rence  the  definition  of  a  particular  average  loss :  that  it  DeBnition 
^   ^ss .arising  from   damage   accidentally   and  proximately  averw\a»." 
^^used  by  the  perils  insured  against,  or  from  extraordinary 
^^V^nditures  necessarily  incurred  for  the  sole  benefit  of  some 
P^^^cular  interest,  as  of  the  ship  alone  or  the  cargo  alone,  (a) 

Xhe  damage  so  caused,  or  the  expense  so  incurred,  instead  Adjiutment  of 
^  being  contributed  for  by  the  general  body  of  those  who  J^^  "  *^*' 
*^  interested  in  the  adventure,  falls  entirely  upon  the  par^ 
^^cular  owner  of  the  property  deteriorated  by  the  damage, 
^^  benefited  by  the  expenditure  (b) ;  and  such  owner,  if  in- 

(*)  Toutes  d^penses  fiiites  pour  1e  (6)  Hence  the  term,  *</)flrf/r«/ar  avcr- 

"*^nient  scul,  ou  pour  les  marcbandises  age  loss."  Emerigon,  chap.  xii.  sect  39. 

*^^««»  et  tout  dommage  qui  leur  arrive  vol.  i.  p.  585.  cd.  1827.    Mr.  Beneckd 

^  particulier,  autrement  que  pour  le  defends  the  use  of  the  term,  as  more 

^*>tcommun.  Boulay-Paty,  Coursde  specific  and  expressive  than  "partial 

*^t  Commercial  Mar.  vol.  iv.  p.  481.  loss,"    Pr.  of  Indem.  425. 
^  1834.  Code  de  Commerce,  art  403. 
^«0eck6,  Pr.  of  Idem.  p.  165,  166. 
^^ilUp8onIiis.l92. 
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General  doc- 
trine of  parti- 
cular average. 


When  the 
terms  **  partial 
loss  "and 
*<  particular 
average  loss** 
should  respec- 
tively be  em- 
ployed. 


surcdy  has  a  claim  against  his  underwriter  in  proportion^ 
Ist^  to  the  degree  by  which  the  damage  sustained,  or  the 
expenditure  to  be  refunded,  may  have  diminished  the  value 
to  him  of  the  property  insured;  2nd.  to  the  sum  which  the 
underwriter  by  the  policy  has  agreed  to  insure  on .  such 
property. 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods,  which  have  been  insured  for  50021, 
would  have  realised  in  the  market  to  which  they  were  being 
sent  1500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  them  for  more  thaa 
]  200/.,  it  is  plain  that  these  goods  have  been  deteriorated  to 
the  extent  of  300/.,  or  one-fifth  of  the  value  they  would 
otherwise  have  realised :  the  underwriter,  in  such  case,  is  not^ 
bound  to  repay  the  assured  300/.,  or  the  whole  amount  of  the 
actual  loss  sustained,  but  only  100/.,  or'  a  fifth  part  of  the^ 
sum  for  which  the  goods  were  insured,  that  is,  he  is  bouni 
to  pay  the  assured  the  same  proportion  of  the  sum  insu 
as  the  damage  may  have  deducted  from  the  value  they  woul< 
otherwise  have  realised,  (c) 

The  losses  which  form  the  subject  of  this  chapter 
frequently,  when  the  extent  of  damage  done  to  the  merchanCr^ 
property  is  chiefly  regarded^  called  partial  losses^  to  distingui^^ 
them  from  total  losses,  which  involve  not  the  partial  dete 
oration  of  the  subject  insured,  but  its  entire  destruction. 

When  the  mode  of  their  adjustment  is  chiefly  regarded,  th 
arc  called /?arf/cw/flr  average,  to  distinguish  them  from  gene 
average  losses,  in  order  to  get  rid  of  all  notion  of  contributi 
and  to  show  that  the  particular  owner,  or  his  underwriter, 
alone  liable  for  the  loss,  {d) 


(c)  The  word  average  denotes  both  pays  ae  an  indemnity  for  nuk  damage. 
the  damage  done  to  the  merchant's  prO'        (d)  Eroerigon,    chap.  xii.  sect  5SU 

perty^  and  also  the  proportion  of  the  sum  vol.  i.  p.  585.  ed.  1827. 
or  value  insured,  which  the  underwriter 
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The  latter  tenn  is  also  more  appropriately  applied  to  all  General  doc- 
those  losses  which  arise  out  of  disbursements  for  the  benefit  cSw  average' 
of  a  particular  interest. 

In  practice,  the  term  average  losses^  without  any  addition.  On  the  employ- 
is  frequently  employed  to   designate  all  losses  which,  in  b^ofthe"term 
respect  to  their  extent,  are  less  than  total,  and,  in  respect  to  ""^'"^  *"*'*• 
their  cause  and  mode  of  compensation,  are .  distinct  from 
general  average ;  it  is  in  this  sense  that  the  word  average  is 
used,  as  we  have  already  seen,  in  the  common  memorandum. 
Although  this  use  of  the  word  is,  primd  facie,  objectionable, 
as  tending  to  create  confusion,  yet  its*  meaning  is  now  so  well 
fixed  by  usage  as  to  leave  no  possibility  of  misapprehension 
on  the  part  of  practical  men,  and  it  has  become  so  completely 
naturalised  in  our  legal  language,  that  an  attempt  to  sub- 
stitute any  other  expression  might  produce  the  very  embar- 
rassment it  was  designed  to  remove.     With  regard  to  the 
etymology  of  a  word  which  has  ba£9ed  the  research  and 
ingenuity  of  Emerigon  and  Beneck^  (^),  it  would  be  mere 
laborious  trifling  to  ofier  any  conjecture :  it  appears  in  the 
French  language,  from  which,  no  doubt,  it  was  adopted  into 
our  own,  to  bear  familiarly  the  meaning  which  appears  to  be 
its  correct  mercantile  import  in  this  country,  viz.  damage 
done  to  ship  or  cargo  by  sea  perils,  or,  as  it  is  laid  down  by 
the  highest  authority  amongst  our  practical  writers  on  this 
Subject,  when  applied  to  perishable  articles,  it  means  dete- 
i*ioration  or  loss  "  by  the  effects  of  sea  water."  (/) 

Sect*  II.   H^t  Losses  are  adjusted  as  a  particular  Average 

on  Shipy  Goods,  and  Freight. 

As  far  as  relates  to  the  cause  of  loss  we  have  already  Losses  adjusted 

investigated  the  principles  and  collected  the  examples  of  ^eraee*^^*^ 

particular  average  losses  in  treating  of  those  risks  and  losses  r- — 

\rhich  are  covered  by  the  policy :  on  this  part  of  the  subject  particular  ave- 
rage generally. 

(e)  Emerigon,  chap.  xii.   sect  39.  5th  cd..     See  especially  his  report  of 

§  4.  vol.  i.  p.  536.  ed.  1327.    Benecke,  the  case  of  Hedberg  r.  Pearson,  p.  S37. 

Pr.  of  Indcm.  167.  and  425.  note.  (I ) 

(/)  Sterens  on  Average,  233—237. 
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Losset  adjusted  it  will  be  Only  neccssary  to  say,  that  all  damage  sustained  at 
average.  sea  by  ship  and  cargo  which  does  not  involve  their  total 

destruction  or  privation,  whether  actual  or  constructive,  gives 

the  assured  a  claim  against  his  underwriters,  subject  to  the 
conditions  and  limitations  by  which  the  responsibility  of  the 
underwriter  is  modified  and  controlled.  Of  these  conditions 
the  principal  are: — That  the  damage  which  is  the  subject 
of  the  claim  must  appear  to  have  been  proximately  caused  by 
the  perils  insured  against  —  That  it  must  not  have  aris^i 
either  from  the  ordinary  wear  and  tear  of  the  voyage,  or  from 
the  inherent  vice  and  defect  of  the  subject  insured  —  That 
it  must  not  have  been  directly  brought  about  by  the  negli- 
gence or  misconduct  of  the  assured  and  his  agents.  .When 
the  foundation  of  the  claim  against  the  underwriter  consists 
in  expenditures  incurred  in  the  course  of  the  voyage,  it  must 
appear  that  these  expenditures  were — 1.  necessary;  2.  extra- 
ordinary (that  is,  necessitated  by  some  casualtyy  not  by  the 
♦  mere  conunon  occurrences  of  an  average  voyage) ;  3.  incurred 

for  the  benefit  of  the  ship  alone,  or  the  cargo  alone. 

It  would,  therefore,  be  merely  to  repeat  what  has  been 
elsewhere  stated,  if  we  attempted  in  this  place  to  enimicrate 
all  the  cases  that  give  a  claim  for  particular  average  loss  on. 
the  different  subjects  of  insurance :  it  may  be  useful,  however, 
to  state  a  few  of  the  decided  points  a^  to  what  does  or  doe9^ 
not  constitute  such  a  cl^m,  more  especially  with  r^ard 
expenditures  and  disbursements. 


Expenses  of 
repairs. 


Cost  of  re* 
placing  goods 
sold« 


Art.  1.  Particular  Average  Losses  on  Ship. 

§  355.  The  expenses  of  repairs  necessarily  incurred  in  a 
port  of  distress  arc  a  particular  average  loss  on  ship^  and 
always  adjusted  as  such,  as  we  shall  see  in  the  next  sec- 
tion (jj) :  it  should  seem  also,  that  if  goods  have  been  neces- 
sarily sold  in  order  to  defray  such  repairs,  the  cost  of  replaciDg 
them,  at  the  price  they  would  have  fetched  at  the  port  of 
destination,  is  added  to  the  cost  of  the  repairs,  and  forms  part 

(^)  Sect  3.  art.  2.     Adjustment  of  Farticidar  ATerage  Loss  on  Ship. 
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of  the  average  claimable  by  the  shipowner  from  the  under-  Particuiir  «ve/ 

.  1  .      /i\  rage  on  ship. 

writer  on  ship.  (A)  

The  expense^  however,  of  wages  and  provisions  of  the  >yages  and  pro- 
crew  during  repairs  (i),  or  during  detention  by  embargo  or  repairs  and  de- 
quarantine  (y),  are  not  recoverable  by  the  shipowner  from  his  *^°**""* 
underwriters  as  an  average  loss  in  this  country,  though  they 
are  in  France  {k)  and  in  the  United  States.  (/) 

The  principle   of   these   cases  is   thus    stated    by   Mr. 
Benecke: — "  The  owner  owes  the  services  of  his  crew  to  the 
freighter  and  to  the  ship  herself  during  the  whole  voyage, 
and  consequently,  also,  during  the  time  of  repiurs  and  deten- 
tion, which  is  a  part  of  it,  and  he  cannot  call  upon  his  under- 
writer for  expenses  which  are  foreign  to  the  contract  of 
insurance."  (jn)  Expenses  caused  by  a  detention  of  the  cargo,  Expends 
in  consequence  of  a  mistake  in  the  ship's  manifest,  there  tention  o^  *" 
being  no  detention  of  or  suit  against  the  ship,  are  not  re-  *^6o-  . 
coverable  against  the  underwriter  on  ship.  (??) 

Damages  assessed  by  arbitrators  on  a  shipowner  as  his 
moiety  of  expenses  caused  by  collision  do  not,  in  this  country, 
give  a  clidm  as  for  an  average  loss  against  underwriters  on 
fltip.  ip) 

Thus  much  with  regard  to  charges  and  expenses:  as  to 
wliat  losses  by  sea  damage  or  other  casualties  are  recoverable 
2^8  particular  average  against  the  underwriter  on  ship,  the 
rcixider  is  referred  to  the  chapters  which  treat  of  the  Bisks 
Covered  by  the  Policy  and  Losses  by  the  Perils  insured  against, 
cs  j)ecially  to  the  second  section  of  the  former  chapter,  which 
Contains  an  attempt  to  point  out  what  losses  on  ship  are 
^^"^^erage  and  what  wear  and  tear,  (p) 

<*)  Sect.  3.  art.  2.     Adjustment  of  (n)  Bradford  p.  Levy,  2  C.  &  Payne, 

^^rticular  Average  Loss  on  Ship.  137.  Ry.  &  jMood,  331. 

<i)  Fletcher  v.  Poole,  Park  on  Ins.  (o)  De  Vaux  v.  Salvador,  4  Ad.  & 

^l5.  8th  ed.  Eden  ».  Poole,  ibid.  107.  Ell.  420. :  aliter  in  U.  St.  f  Peters  v. 

Xateward  v.  Curling,  ibid.  288.  Warren,  Ins.  Comp.  3  Summer's  Rep. 

(J)  Robertson  v.  Ewer,   1  T.  Rep.  389. 

127.  (p)  Part  III.  Chap.  L  Sect,  2.  p.  758 

(i)  Code  dc  Commerce,  art.  403.  — 760.  8tq}rcU  Sec  also  generally  Chap. 

(0  Phillips  on  Ins.  vol.  i.  640— (>4 2.  II.     On  Losses  by  the  Perils  insured 

Tol.  i'u  195—197.  against;  and  sec  especially  the  whole 

(m)  Bcnecki*,  Pr.  of  Indcm.  462.  subject  well   treated    by  Stevens   on 

Average,  159—169.  5th  ed. 
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Particular  ave- 
rage on  goods. 


Aht.  2.  Particular  Average  Losses  on  Goods. 


§  356.  What  constitutes  an  average  loss  on  goods,  by  reason 
of  sea  damage  or  other  perils  insured  against,  has  already 
been  seen  in  the  two  chapters  treating  of  the  Bisks  covered 
hj  the  Policy,  and  Losses  by.  the  Perils  insured  against :  we 
will  here  confine  oiu*  attention  to  certmn  charges  which  have 
been  decided  not  to  give  a  claim  as  for  an  average  loss  against 
the  underwriters  on  the  goods. 
Loss  by  having       j^  jg  ^  fixed  principle  of  this  branch  of  our  insurance  law, 

to  pay  freight  . 

onsea-damaged  that  the  underwriter  on  goods  is  not  responsible,  under  the 
mbulk.  common  form  of  policy,  for  the  loss  the  merchant  may  incur  by 

having  to  pay  the  same  freight  on  sea-damaged  goods  arriving 
in  bulk  at  their  port  of  destination,  as  lie  would  have  had  to 
pay  had  they  arrived  there  sound.  The  risk  of  loss  arising  from 
this  cause  is  wholly  foreign  to  the  underwriter  on  goods. 
This  principle  was  acted  upon  by  Lord  Mansfield  in  the 
leading  case  of  Baillie  v.  Mondigliani,  where  his  lordship  said, 
"  As  between  the  owners  of  the  goods  and  the  underwriters 
on  the  cargo,  the  latter  have  nothing  to  do  with  the  freight;" 
and  he,  accordingly,  in  that  case,  held  that  the  merchant 
could  not  claim  as  an  average  from  the  underwriters  on 
Or  on  pro  raid   goods,  a  charge  for  pro  rata  freight  which  he  had  himself 

pidd  to  the  shipowners  (after  captiu-e  of  ship  and  cargo  and 

subsequent  restitution  of  the  proceeds  of  the  goods),  in 

respect  of  that  part  of  the  voyage  performed  before  the 

capture,  (y) 

Freight  on  Where  the  ship  puts  into  a  port  of  distress  to  refit,  and 

riiy  sold  in  port  sca-damaged  goods,  having  been  necessarily  unloaded  in  order 

of  distress.         ^^  enable  her  to  be  repaired^  are,  on  survey,  sold  there,  because 

it  is  found  that,  if  reloaded  and  sent  on,  they  would  probably 
perish,  from  the  progressive  increase  of  decay,  before  arriving 
at  their  port  of  destination,  it  is  stated  by  Mr.  Stevens  that 


(q)  Baillie    v.   Moudigliani,   Park,     Story  J.,  as  cited  in  1  Phillips  on  Ins. 
116.    8th   cd.      Abbott  on   Shippmg,     702. 
397.  and  404.  Gth  ed.     See  also  per 


fc 
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freight  due  on  these  goods  and  sacrificed  by  the  ^*^'^"*J®' 

er  is»  in  practice,  settled  as  an  average  loss  by  the 

iters  on  the  goodsy  because  the  sale  was  for  their  * 

r) :  this,  of  course,  assumes  that  the  ship,  with  the 
of  her  cargo,  ultimately  arrives  at  the  port  of  desti- 
o  as  to  be  in  a  condition  to  have  earned  full  freight 
goods  been  sent  on:  if  she  do  not  do  so,  but  is 
St  on  the  homeward  voyage,  or,  after  being  repaired, 
mother,  as  in  such  case  no  freight  would  in  any  event 
n  at  all  earned,  it  should  seem  clear  that  no  liability 
^  of  freight  could  be  thrown  on  the  underwriters  on 
)  If  the  merchant,  or  his  agent,  at  the  intermediate 
acceptance  of  the  goods  there,  or  otherwise,  gives  the 
3r  a  claim  for  pro  raid  freight,  the  amount  of  suck 
ught,  at  all  events,  to  be  deducted  from  the  amount 
d  by  the  imderwriter  on  goods,  (t) 

e,  in  such  case,  the  original  ship  is  disabled,  and  the  Extra  charges 
istead  of  being  sold  on  the  spot,  are  forwarded  in  a  t'h^TSi^"* 
ed  ship,  it  has  been  made  a  question,  supposing  the  *®"*  ^^  ^o'  **>« 
of  sending  on  the  goods  in  the  second  ship  exceeds  merchant. 
ht  which  would  have  been  payable  for  their  transport 
•st  ship,  by  whom  the  extra  expense  is  to  be  borne : 

in  France,  and  also,  as  it  seems,  in  the  United 
IS,  1.  that  the  extra  freight  shall  be  borne  by  the 
t  whenever  it  is  for  his  benefit  that  the  goods  should  be 
rded;  and,  2.  that  the  charge  of  such  increased  freight 
ii  case,  to  be  settled  as  an  average  loss  by  the  undcr- 
)n  the  goods,  (u)  Lord  Denman,  after  a  very  learned 
tion  of  all  the  authorities  (in  the  case  of  Shipton  v. 

ens  on  Average,  81 — 263»  the  master  an  agent  of  the  shipper  to 

L     Mr.  Beneck^  admits  the  sell,  so  as  to  give  the  owner  a  claim  to 

be  so,  but  doubts  the  sound-  freight,  Vlierboom  v.  Chapman.  13  M. 

rule.  &  Wels.  230. 

ixx>m  V.  Chapman,  13  M.  &        («)  For  the  French  law,  see  Emeri- 

gon,  chap.  liL  sect.  1 6.  vol.  i.  p.  426. 

le  absence  of  any  act,   or  and  the  commentary  of  Boulay-Paty, 

by  the  merchant    or   his  ibid.  ed.   1827.    For  the  law  in  the 

reight  at  all  will  be  due  on  United  States,  see  Phillips  on  Ins.  vol.i. 

•Ten  though  necessary ;  the  p.  702,  703.     Kent's  Comm.  Yoh  ilL 

the  case  does  not  constitute  p.  212.  ed.  1844.  note  a. 
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Particular  ave- 
rage on  goods. 


Loss  on'  sale  of 
goods  to  repair 
ship. 


Expenses  of 
damaged  sales. 


Thonton),  seems  to  acquiesce  in  the  first  of  these  positions, 
but  intimates  no  opinion  as  to  the  chargeability  of  the  under- 
writers on  the  goods ;  so  that  the  latter  point  must  still  be 
considered  an  open  one  in  our  jurisprudence,  (v) 
.  May  not  the  rule  be,  that  when  the  goods  are  clearly  sent 
on  for  the  benefit  of  the  merchant,  the  underwriter  on  goods 
would  be  liable ;  but  when  sent  on  for  the  purpose  of  earning 
freight,  then  the  charge  would  fall  on  the  underwriter  on 
freight  ? 

Where  goods  are  necessarily  sold  by  the  master  in  a  port 
of  distress  to  defray  the  expenses  of  repairing  the  ship,  the 
loss  sustained  from  the  sale  by  the  shipper  of  the  goods  may 
be  recovered  by  him  against  the  owner  of  the  ship,  but 
cannot  be  ckinied  as  an  average  loss  from  the  underwriter  on 
goods,  (w) 

The  expenses  incident  to  the  sale  by  auction  of  sea- 
damaged  goods  are,  as  we  shall  see  in  treating  of  adjustment, 
added  to  the  average  loss  payable  by  the  underwriters  on 
goods,  {x) 


The  word 
•*  average  "  in- 
applicable  to 
freight. 


Art.  3.  Partial  Losses  and  Charges  on  Freight,  Sfc. 

§  357.  As  Mr.  Stevens  remarks,  the  word  "  average  ^  is 
very  inapplicable  to  claims  for  partial  losses  on  freight,  which, 
in  fact,  can  only  arise  from  one  cause,  viz.,  a  total  loss  on 
part  of  freight  {y) :  we  have  headed  this  article  accordingly. 

It  seems  in  this  country,  that  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  Ist,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  {z) ;  2nd,  when  some  separable  part  of  the  whole 
cargo  shipped  is  washed  clean  out  of  the  packages  that  con- 


(d)  See  the  judgment  of  Lord  Den- 
man  in  Shipton  v.  Tliomton,  9  Ad.  & 
Ell.  336—338. 

(to)  Powell  r.  Gudgeon,  5  M.  &  Sel. 
431.  Sarquy  v.  Hobson,  2  B.  &  Cr.  7. 
3  Dowl.  &  Ryl.  192.  S.  C.  4  Bingh. 
131.     12  Moore,  474. 


(y)  Stevens  on  ATerage*  174. 
Brockclbank  v.  Sugrue,  1  Moo.  &  Bob. 
102. 

(z)  Forbes  r.  Aspinall,  13  East,  323. 
Forbes  o.  Cowie,  1  Campb.  52a 
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taiA  it,  or  goes  in  bulk  to  the  bottom  of  the  sea.  (a)    In  both  PartUl  loss, 

fliese  cases  there  is  a  dear  total  loss  of  part,  or  partial  loss,  freight.*'*^  ^^ 
of  fif^ht,  which  must  be  adjusted  by  the  underwriter  in  the  : 

mode  hereafter  to  be  indicated. 

In  the  following  case  it  was  decided  that  a  justifiable  sale  ^^^  of  freigiu 

\fj  the  master  of  part  of  the  cargo  at  an  intermediate  port,  justifiably  5oid' 

whereby  the  freight  of  such  part  was  lost  to  the  shipowners,  Sc^J^rt^*' 

fid  not  give  them  a  claim  against  the  underwriters  on  freight  shipment,  i»  not 

#1  ,  .  ^  '^^  average  on 

tt  l(»r  a  total  loss  of  part.  the  under- 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  JJSghL*^** 
**fiom  Kingston,  in  Jamaica,  to  Liverpool,"  sailed  from  Mordyr. 
Engston  with  a  full  cargo  of  cotton,  cofiee,  and  other  Cr.394. 
colonial  produce ;  but  soon  afterwards,  from  the  starting  of  a  47^/  ^  ^^^* 
pbnk  in  violent  weather,  was  forced  to  put  back,  and,  for  the 
parposesofrepair,  to  unload  the  whole  of  her  ciorgo.  After  the 
^p  was  repaired,  and  about  proceeding  on  her  voyage  again, 
It  was  found  that  part  of  the  cargo  had  been  so  wetted  by 
M  water,  in  consequence  of  the  starting  of  the  plank,  that 
^  oould  not  be  re-shipped  without  danger  from  ignition  to 
Ae  ship  and  rest  of  the  cargo,  except  ^ter  a  process  of 
Washing  with  fresh  water  and  drying  in  the  sun,  which  would 
"ftve  detained  the  vessel  six  weeks,  and  been  attended  with 
^^nse  equal  to  the  freight.  Under  these  circumstances, 
^  master,  acting  as  a  prudent  mau,  would,  if  uninsured, 
^  the  damaged  goods,  with  tlifi  approval  of  the  shippers 
V^U),  however,  refused  to  interfere);  and,  finding  he  could 
^  obtsun  other  goods  to  complete  his  cargo  in  reason- 
^le  time,  and  being  pressed  by  the  shippers  of  the  rest  to 
Proceed,  he  sailed  for  Liverpool  with  the  net  proceeds  of  the 
^VDoaged  goods,  which  he  paid  over  to  the  parties  interested, 
^Hhoat  retaining  freight :  the  shipowner  claimed  from  the 
^^derwriters  a  total  loss  on  the  freight  of  the  part  of  the 
Soods  so  sold.  The  Court  of  King's  Bench  held  that  the 
^^rwriter  on  freight  was  not  liable  to  this  claim,  chiefly 
^^  the  ground  of  the  mischief  that  might  arise  if,  by  a 
contrary  decision,  they  were  to  hold  out  a  temptation  to 

(a)  Sterens  on  Average,  171. 


o     ^ 
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Partial  loss,       mastcrs  to  Sail  away  under  circumstances  like  these,  instead 
freight!'^**       of  Stopping  Until  the  goods  could  be  re-shipped,  (ft) 
Loss  where  Where  only  freight  pro  raid  is  earned,  the  loss  on  freight 

hliht'^ed.  "^  *^®  United  States  is  adjusted  as  a  salvaffe  loss,  i.  e.  the 

underwriter  pays  the  whole  amount  of  the  insurance,  deduct- 
ing the  pro  raid  freight,  (c)    And  the  practice  in  England 
would  appear  to  be  the  same. 
Expenses  of  re-      When  a  ship  has  put  into  a  port  of  distress  for  repairs,  and 
forwarding        to  that  end  the  cargo  is'obliged  to  be  unloaded,  the  charges 
*^^  of  unshipping  and  re-shipping  the  cargo  will  generally  fall 

upon  the  imderwriter  on  freight  (d)  So,  where  a  ship 
was  detained,  and  her  homeward  cargo  unloaded,  under  em- 
bargo of  the  foreign  government  in  whose  port  she  was  pre- 
paring for  her  homeward  voyage,  it  was  held  that  the  ex- 
penses of  re-shipping  this  cargo,  after  the  embargo  was  taken 
off,  whereby  she  was  ultimately  enabled  to  earn  freight,  ought 
to  be  deducted  from*the  freight  paid  over  to  the  underwriters 
Wages  and  pro-  after  the  adjustment  of  a  total  loss,  {e)  The  charges  of  wages 
detention"         Mid  provisions,  howcvcr,  incident  to  such  detention,  or  to  a 

delay  for  repairs,  seem  to  be  no  more  chargeable  on  the  un- 
derwriter on  freight  than  on  the  underwriter  on  ship,  and  for 
the  same  reason.  (/) 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti- 
mately cam  freight,  though  not  that  intended  for  her,  the 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insurcfd  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  (y) :  but  the 

(6)  Mordy  v,  Jones,  4  B.  &  Cr.  894.  in  this  case^  however,  there  bad  been 

6  D.  &  Ryl.  479.     The  ground  of  de-  an  abandonment 

cision    assumed    by   I^ord   Tcntcrden  (/)  The  contrary  was  supposed  to 

seems  hardly  satisfactory,  as  Mr.  Phil-  have  been  intimated  by  Mr  J.  BuOer 

lips  has  pointed  out,  when  applied  to  in  Eden  v.  Poole,  as  reported  by  Plsik 

the  circumstances  of  the  particular  case,  on  Ins. ;  but  the  report  was  found  in- 

1  Phillips  on.  Ins.  706.  correct  by  Mr.  East,  as  stated  by  him 

(c)  t  Coolidge  «.  Gloucester,  Merc,  in  a  note  to  Sharp  v.  Gladstone,  7  £asl> 

Ins.    Comp.,   15  Massachussets   Rep.  p.  32.     The  law   is  the   same  in  the 

345.  2  Phillips  on  Ins.  208 — 210.  United    States.     See  the  cases  cii 

(rf)  Stevens  on  Average,  23.  and  1 72.  2  Phillips  on  Ins.  212,  213.     See 

5th  ed.  Everth  v.  Smith,  2  M.  &  SeL  97& 

(f )  Sharp  V.  Gladstone^  7  East,  24. :  (^)  Brockelbank  o.  Sugrue^  1  M 
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• 

expenses  of  putting  such  substituted  cargo  on  board  at  a  port  Partial  loss, 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as  freight 
dalyage  to  the  underwriters  who  have  adjusted  as  for  a  total 

l0B8.(A) 

Where  the  ori^Jial  ship  is  lost  or  disabled,  and  the  goods  Extra  charges 

caused  by  trail" 

are  sent  on  by  the  master  in  a  substituted  ship,  for  the  benefit  shipment  of 
tf  Oea^er  of  the  goods,  the  extra  expenses  of  tranship-  ^7g ,, 
me&t,  beyond  the  cost  of  the  original  freight,  may  perhaps  be  disabled. 
thrown  on  the  underwriters  on  the  goods ;  if,  however,  they 
were  sent  on  for  the  sok  purpose  of  earning  freight^  these 
expenses  should  be  borne  by  the  underwriter  on  freight,  (i) 

Mr.  Phillipe  mentions  an  instance  in  which  the  expense  of 
transporting  the  goods  in  such  case  by  land  was  settled  in 
Boston  as  an  average  loss  by  the  imderwritcrs  on  freight,  (j) 

With  regard  to  profits,  it  has  been  held  in  the  United  Partial  loss  on 
States,  that,  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  are  totally  lost, 
fliis  is  pro  tanto  a  partial  loss  on  the  profits,  and  to  be  ad- 
justed accordingly  (A) ;  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold.  (/) 


Sect.  IIL   Of  the  Adjustment  of  Particular  Average, 

Abt.  1.  Adjustment  of  Particular  Average  Loss  on  Goods. 

§  358.  The  true  method  of  ascertaining  the  amount  which  Adjustment  of 
^te  underwriter  ought  to  pay,  in  order  to  indenmify  the  as-  JI^  ^n  go^t" 

"•J^^d  for  a  particular  average  loss  on  goods  arriving  sea-  — 7-: 

^^anaged,  depends  mainly  upon  the  following  elementary  which  adjust- 

ment  of  average 
loss  on  goods 

^  Kob.  108.     See  S.  P.  as  to  salvage,  12  Johnson's  Rep.  107.   f  Schieffelm  v.   depends. 

^o«B  of  freight,  Everth  o.  Smith,  2  M.  New  York  Ins.  Comp.  9  ibid.  21.    2 

&  ScL  878.  Phillips  on  Ins.  208. 

C*)  Barclay  v.  Stirling,  5  Maule  &         (j)  2  Phillips  on  Ins.  211. 
**^  €•  (*)  t  Loomis  V.  Shaw,  2  Johnson's 

(0  Beneck^,   Pr.    of  Indem.    448,  Cases,  S6. 
449.    Sterens  on  Average,  175.   5th         (/)  f  Wain  v,  Thompson,  9  Serj.  &  • 

^    So  determined    in    the   United  Rawle.  Rep.  1 1 5. 
^^^in  tSaltus  v.  Oiean  Ins.  Comp. 
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Adjustment  of 
particular  ave- 
rage on  goods. 


Valuattoa  in 
policy  generally 
the  sole  basis 
of  adjusting 
average  loss. 


Amount  of  loss 
payable  by  un- 
dcrirritcr  ought 
not  to  vary 
with  the  rise 
and  fall  of  the 
markets  at  the 
port  of  arrival. 


principle  of  insurance  law ;  viz.  Tliat  the  value  upon  which 
the  premium  is  paid  isy  as  between  the  assured  and  tlie  under* 
writer,  the  sole  value  to  be  regarded  in  estimating  tlie  amount 
of  the  underwriter's  liability :  he  pays  no  loss  upon  that  for 
which  he  receives  no  premium,  (m) 

Now  in  a  policy  on  goods,  unless  otherwise  stipulated,  this 
value  is  either,  in  an  open  policy,  their  prime  cost  (t.  e.  their 
invoice  price  at  the  port  of  loading),  together  with  all  ex- 
penses till  put  on  board,  including  premium  and  costs  of 
insurance  (n),  or  else,  in  a  valued  policy,  the  value  expressed 
in  the  policy :  hence  the  sole  basis  upon  which  a  particular 
average  loss  on  goods  can  be  adjusted  is,  as  regards  the 
underwriter,  either  their  prime  cost  on  board,  or  their  valve 
in  tlie  policy,  {o) 

We  have  already  proved  elsewhere,  that  in  valued  policies 
the  valuation  in  the  policy  is  the  sole  standard  of  the  under* 
writer's  liability  in  all  cases  of  particular  average  loss,  except 
where  it  is  fraudulent  or  grossly  excessive  (/?),  or  where  only 
part  of  the  full  intended  cargo  to  which  alone  the  valuation 
was  meant  to  apply  has  been  shipped  on  board  at  the  time  of 
loss,  (q) 

From  this  principle  it  follows,  that  the  amount  which  tJne 
underwriter  has  to  pay,  in  respect  of  a  particular  average  loss 
on  sea-damaged  goods,  cannot  at  all  depend  upon  tlie  hig/ier 
or  lower  market-price  which  such  goods  may  fetch  in  their  port 
of  destination  or  arrival 

For  this  market-price  at  the  port  of  destination  is  a  very  dif- 


(m)  In  order  to  avoid  all  misconcep> 
tion,  let  it  be  remembered  that  each 
teparate  vnderwriter  pays  only  upon  the 
actual  turn  by  him  subscribed.  111  us,  if 
five  underwriters  have  each  subscribed  a 
200^  policy  on  goods  valued  at  1000/., 
and  the  goods  arrive  damaged  one- 
fourth,  each  underwriter  will  have  to 
pay  SOL  as  his  quota  to  make  good  this 
loss,  t.  e,  one-fourth  of  200/. :  the  five 
underwriters  will  pay  collectively  250/., 
or  one-fourth  of  1000/.,  tho  whole 
amount  of  the  valuation. 

(n)  Taite  t*.  Royal  Esch.  Ass.  Comp. 


Park,  224,  225.  8th  ed.  Usher  r.  No. 
ble,  12  East,  639.  Waldroa  v,  Coombe, 
3  Taunt.  162. 

(o)  Usher  v.  Noble,  12  East,  639. 
Talte  V,  Royal  Exch.  Ass.  Comp. 
Park,  224,  225.  8th  ed.  Marshall,  SSS. 
Stevens  on  Average,  178.  5th  ed. 
Bencckd,  Pr.  of  Indem.  12 — 14. 

(ji)  See  Chapter  on  Valuation,  Part  I. 
Chap.  XI.  an/t\ 

(q)  Forbes  v.  Aspinall,  13  East, 
323.  Ricknian  v.  Carstairs,  5  B.  &  Ad. 
C57. 
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feient  thing  from  their  prime  cost  on  hoard  at  the  port  of  Adjustment  of 
hading^  or  (it  may  be)  from  their  value  in  the  policy,  —  the  SIgeongoodt 

«ole  lasis,  as  w0  have  just  seen,  on  which  the  loss  is  to  be  

a^usted  as  regards  the  underwriter.  The  market-price  of 
goods  at  their  port  of  arrival  is  the  price  at  which  the  mer- 
chant can  afford  to  sell  them  there  to  a  consumer,  after  pay- 
ing freight  and  all  charges,  and  either  realising  a  profit  or 
soibnutting  to  a  loss;  this  price,  therefore,  is  composed  of 
'ttiree  constituent  parts,  1.  Prime  cost  on  board ;  2.  Freight 
&ty  and  landing  charges ;  3.  Profit  in  a  gaining,  or  loss  in  a 

^     ksiiig,  market,  (r) 

Now  it  is  the  first  of  these  alone,  i.  e.  prime  cost,  or  value 

[  in  the  policy,  with  which  the  underwriter  on  goods  is  con- 
cerned: he  has  not  insured  against  loss  by  freight,  &c. ;  he  has 
not  insured  against  loss  of  expected  profit.  In  the  language 
of  Lord  Mansfield,  he  only  *'  engages,  so  far  as  the  prime 
cost  or  value  in  the  policy,  that  the  thing  shall  come  safe : — 
he  has  no  concern  with  aiiy  profit  or  loss  which  may  arise 
to  the  merchant  firom  the  goods :  he  has  no  concern  with  any 
■nbaequent  value."  («) 

The  principle,  in  fact,  of  indemnity,  as  practically  adopted  Principle  of 
^  this  coimtry,  is,  as  we  have  already  seen,  that  the  under-  ^^^."* 
•nter  (m  goods  does  not  engage  to  put  the  merchant  in  the  same  <**™«««1 
'Condition  he  would  have  been  in  had  his  goods  arrived  safely  at 
^  port  of  destination,  but  solely  to  put  him,  in  regard  to  such 
pods^  in  the  situation  in  which  he  was  at  the  beginning  of  the 

There  is,  therefore,  an    important    distinction    running  Distinction  be- 
"ttough  the  whole  of  this  branch  of  insurance  law ;  viz.  that  aTtuai  amount 
tte  extent  of  loss  the  assured  on  goods  sustains  by  the  sea-  ^^  depreciation 

•^  ./  .7  and  the  con- 

^^onoge  is  one  thing,  the  amount  which  the  undertoriter  has  to  sequent  amount 
t^  in  respect  thereof  is  quite  anotlier :  accordingly,  when 
pH)d8  arrive  sea-damaged,  two  points  are  to  be  ascertained ; 
Jifit,  the  extent  of  depreciation  in  value  which  the  goods 

(r)  Beneck^  Pr.  of  Indem.  3.   Ste^         (r)  Sec  Part  I.   Chap.  XL  on  Va- 
^'^  on  Average,  85.  5th  •(!•  1  nation. 

(»)  Lewis  V,  Rucker,  2  Burr.  1170. 
Sevens  on  Average,  119.  5th  ed. 
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Adjustment  of 
particular  ave- 
rage on  goods. 

Mode  of  ascer- 
taining the 
extent  of  de- 
preciation on 
goods  arriving 
sea-damaged. 

Sound  and 
damaged  sales. 


Mode  of  ascer- 
taining the  pro- 
portionate 
amount  of  in- 
demnity pay- 
able by  the 
underwriter. 


have  suffered;  secondly ^  the  amount  which  the  underwriter 
ought  to  pay  in  respect  thereof. 

The  first  point  is  ascertained  by  simply  comparing  the 
price  for  which  the  goods  would  have  sold  in  the  market,  had 
they  arrived  there  sounds  ^th  the  price  for  which  they  actu- 
aliy  do  sell;  arriving  there  damaged. 

Generally  speaking,  in  practice,  the  damaged  goods  are 
actually  sold  by  public  auction,  and  the  amount  they  realise 
is  called  iiie  proceeds  of  the  damaged  sales;  the  value  whidi 
they  would  have  sold  for,  if  sound,  is  estimated  by  suppodng 
them  to  be  sold  at  the  current  price  for  sound  artides  of  the 
same  kind  in  the  same  market,  and  the  amount  supposed  to 
be  realised  by  these  pro  forma  sales  is  called  the  proceeds  of 
the  sound  sales,  (ti) 

The  difference,  then,  between  the  market-price  of  the 
sound  and  the  market-price  of  the  damaged  goods,  or,  in 
technical  language,  between  the  sotmd  and  damaged  sakt^ 
gives  the  direct  amount  of  the  merchants  loss* 

But  this  cannot  be  the  amount  the  underwriter  has  to 
pay ;  for,  first,  it  would  make  the  market-price  of  the  goods 
at  the  port  of  destination  the  basis  of  the  imderwritei^s  lia- 
bility, when,  as  we  have  just  seen,  the  only  true  basis  of  such 
liability  is,  their  prime  cost  at  the  port  of  loading ;  secondly, 
it  would  involve  the  underwriter  in  the  rise  and  fall  of  the 
markets  with  which,  as  we  have  also  seen,  he  has  no  concern ; 
that  is,  for  the  same  amount  of  sea-damage  he  would  have  to 
pay  more  when  the  goods  come  to  a  gaining^  and  less  when 
they  come  to  a  losing ,  market  (v);  while  the  desideratum  isi, 
to  obtain  some  uniform  measure,  or  standard  of  value,  by 


(if)  Beneck^,  Pr.  of  Indem.  435. 
Stevens  on  Average,  83—85.  5th  ed. 

(r)  This  will  be  obvious  ftom  the 
following  example.  Take  the  follow- 
ing data. 

Let  the  prime  cost  of  the  goods  be 
500/.  The  amount  of  loss  by  sea- 
damage  be  half  the  sum  for  whicli  they 
would  have  sold,  if  sound.  The  profit 
or  loss  be  half  the  prime  cost. 


Then  take, 

(1)  A  losing  market. 

Goods,  if  sound,  would  have  sold 
for  half  prime  cost  -  £250 

Being  damaged,  did  sell  lor  half 
that  sum         ....  125 

Difference  between  sound  and  da- 
maged  sales  (t.  e.  merchant's 
loss)      ....         £125 
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whieli  the  amount  the  underwriter  has  to  pay^  in  respect  Adjustment  of 
of  a  particular  loss  on  damaged  goods,  shall  be  always  rage  on  goodk 
the   same  when  the  proportional  extent  of  damage  is  the 

The  object,  then,  in  comparing  the  proceeds  of  the  sound  Mode  in  which 
«d  damaged  -ales  for  the  purpoBes  of  indemnity  under  the  '^:^;^ 
pdicy,  is  not  to  ascertain  the  direct  amount  of  the  merchant's  proportion  of 

,*,.,.  ,  -I'l'i      depreciation,  is 

108B,  but  its  relative  amount — the  proportion,  that  is,  which  applied  to  the 
it  bears  to  the  price  at  which  the  goods  would  have  sold  if  JJJ^^^agcer!^ 
wund;  the  question  being,  not  whether  the  depredation  tain  what  the 

*  .  °  It-  underwriter  has 

amoimts  to  any  given  ^ed  sum,  but  whether  it  amounts  to  pay. 
to  one-half,  one-fourth,  or  one-tenth  of  the  sum  for  which 
the  goods  would  have  sold  if  sound ;  whether,  in  a  word,  the 
commodity  is  one-half,  one-fourth,  or  one-tenth  the  worse  for 
die  sea-damage ;  when  this  is  ascertained,  the  liability  of  the 
underwriter  is  ascertained  also,  for  he  pays  the  same  propor- 
tional part,  whether  it  be  one-half,  one-fourth,  or  one-tenth 
of  the  prime  cost,  or  value  in  the  policy, 

''The  difference  between  the  soimd  and  damaged  sales  Rule  of  Lord 
•ferds  the  proportion  of  loss  in  any  given  case,  i.  e.  it  gives  -^^ ush^"^*^^ 
&  aUjuot  part  of  the  original  value  which  may  be  considered  Noble. 
<u  destroyed  by  the  perils  insured  against ;  when  this  is  as- 
I      oertained,  it  only  remidns  to  apply  this  liquidated  proportion 
rfthehss  to  the  standard  by  which  the  value,  as  between  the 
UBored  and  the  underwriter,  is  calculated  (i.  e.  the  prime  cost 
WYaloe  in  the  policy),  and  you  have  the  one-half,  the  one- 
fonrth,  or  the  one-tenth  of  the  loss  in  terms  of  money."  (ar) 

Thu8  the  sum  which  the  imderwriter  will  have  to  pay  will 
"^P^  solely  on  the  relative  extent  of  the  loss,  and  will  be 

^  Qoderwriter  on  a  losing  market     Difference  between  sound  and  da- 
^^'"^  m  this  principle,  pay  1252.  mi^ed  sales  (merchant's  loss)   £S75 


\ 


i 


Tike 


next, 


The  underwriter  on  a  gaining  market 
(2)  A  gaming  market.  ^^^^^  ^^^  g^^^^  ^^^^^  ^^^  ^^^^^  ^^ 

^«»»»  if  iDund,  wduld  have  sold  deterioraUon  is  the  same  in  both  cases. 

*  P«r  cent  aboVfe  prime  cost  £750  (.^j  Stevens  on  Average,  1 1 9.  5th  ed. 

Bang  damaged,  did  seU  for  half  (x)  Per  Lord  EUenborough  in  Usher 

^■"m        -        -        -        -375  r.  Noble,  12  East,  647. 
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Adijiistnient  of   the  same  whether  the  goods  arrive  at  a  gfuning  or  a  losing 

particular  aTC-  .         .    . 

rage  on  goods,    market,  (y) 

In  shorty  that  which  the  assured  loses  by  the  depreciation  of 
his  goods  is  an  aliquot  part  of  the  market  value  for  which  they 
would  have  sold  had  they  arrived  sound  at  their  port  of  desttna' 
tion  ;  that  which  the  underurriter  pays  in  respect  of  such  loss  is 
the  same  aliquot  part  of  their  prime  cost,  or  value  in  the  policy  : 
thus,  if  the  damage  amounts  to  half  the  sound  value  of  the 
goods,  the  underwriter  pays  half  the  sum  he  has  agreed  to  in- 
sure ;  if  to  a  third,  thenhe  pays  a  third  of  that  sum,  and  so  on 
in  exact  proportion  to  the  extent  of  the  depreciation,  (z) 


The  true  rule 
of  adjustment 
is  to  ascertain 
the  percentage 
of  depreciation* 
by  comparing 
the  gross  pro- 
duce of  the 
aound,  with  the 
gross  produce 
of  the  damaged, 
sales,  and  ap- 
plying this 
percentage  to 
the  prime  cost 
or  value  in  the 
policy. 
Johnson  v» 
l^cddcn, 
2  East,  581. 


§  359.  Even  after  this  rule  of  adjustment  was  established, 
it  was  for  some  time  doubted  whether  the  amount  of  depre- 
ciation on  the  sea-damaged  goods  was  to  be  ascertained  hj 
comparing  together  the  net  or  the  gross  produce  of  the  sound 
and  damaged  sales :  the  question  came  on  for  consideration 
in  the  Court  of  King's  Bench,  when  it  was  established  by 
Mr.  J.  Lawrence,  in  one  of  the  ablest  judgments  ever  de- 
livered in  Westminster  Hall,  that  the  true  rule  of  adjustment 
is,  that  the  percentagcy  or  aliquot  part,  which  the  underwriter 
has  to  pay  of  the  prime  cost  or  value  in  the  policy y  must  be  o*- 
certained  by  comparing  the  gross  produce  of  tlie  sound,  with  the 


(y)  Take  the  same  data  as  in  the 
last  note,  t.  e.  let  the  prime  cost  be 
500L  ;  the  depreciation,  half  the  value 
of  the  sound  sales;  the  profit  or  loss, 
half  the  prime  cost. 

Then, 

( 1 )  On  a  losing  market. 
Produce    of   sound   sales    (there 

being    50    per    cent,    loss    on 

prime  cost)    -         -         -  £250 

Produce  of  damsged  sales  (being 

half  the  sound  value)       -        -  125 

Difference  between  sound  and  da- 
maged sales  (t.  e.  merchant's 
loss)      .         .         -         -         £125 

But  125/.  is  one-half,  or  50  per  cent, 
on  250/.  (the  proceeds  of  the  sound 
sales) ;  the  underwriter  pays  one-half, 
or  50  per  cent,  on  500L  (the  prime 


cost),  t.  e.  he  pays  250L 

(2)  On  a  gaining  market. 
Produce  of  sound  sales  (being  50 

per  cent,  over  prime  cost)  •  £750 
Produce  of  damaged  sales  (bdng 

half  the  sound  value)      •         -  S75 

Difference  between  sound  and  da- 
maged sales  (».  e,  merchant*! 
loss)      -         -         -         -  £375 

But  375/.  is  one-half,  or  50  per  cent 
on  750/.  (the  proceeds  of  the  sound 
sales) ;  the  underwriter  pays  one-balQ 
or  50  per  cent,  on  500/.  (the  prime 
cost),  i.  e,  he  pays  250/.  as  before. 

(z)  Lewis  9.  Uucker,  2  Burr.  11^. 
Hurry  v.  Royal   Ezcli.   Asa.  Comp., 
S  Bos.  fc  Pull.  308.   Johnson  v.  Shed- 
den,   2  East,  581.     Usher  ow   NobleM 
12  East,  639. 
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gross  produce  of  the  damaged^  sales  (a) ;  and  this  is  now  in-  Adjustment  of 
variably  acted  on  in  practice  as  the  true  rule  of  adjustment.     «gc  on  goodsl 

It  id  in  this  way  alone^  as  the  learned  judge  most  ably 
diowSy  that  an  uniform  measure  or  standard  of  adjustment 
can  be  obtained^  the  result  of  which  will  be  the  same  whether 
the  markets  rise  or  fall^  or  whether  the  charges  are  increased 
or  diminished,  (b) 

By  the  gross  produce  of  the  sales  is  meant  the  market  price  Proof  that  this 
at  which  the  merchant,  after  paying  freight,  duty,  and  land-  J^^  ^JJe  of*^^'" 
ing  charges,  can  sell  the  goods  to  the  consumer  or  purchaser  adjustment, 
at  the  port  of  arrival.     It  is  plain  that  a  comparison  of  the 
full  market  price,  which  the  consumer  would  thus  give  for 
the  damaged  goods,  with  that  which  he  would  have  given  for 
the  same  goods  if  sound,  all  charges  being  in  both  cases  pre- 
viously paid  by  the  seller,  affords  the  exact  measure  of  their 
depreciation ;  for  it  is  the  deteriorated  quality  of  the  goods 
which,  in  such  case,  alone  determines  the  difference  of  price : 
**the  quality  of  the  goods,"  as  Mr.  J.  Lawrence  puts  it, 
^'  can  alone  influence  him  in  determining   what   he    shall 
pay.^Cc) 

This  mode,  then,  gives  the  exact  measure  of  depreciation ;  Adjustment  by 
it  is  clear,  also,  that  the  comparison  of  the  mc^  proceeds  would  thenJtprocwds 
not  only  fail  in  this  respect,  but  would  also  involve   the  "«?cssarily  m- 

•^  *■        '  volvcs  the  un- 

Xinderwriter  in  the  rise  and  fall  of  the  markets :  by  the  term  derwriter  in  the 

net  proceeds  is  meant  the  gross  proceeds,  deducting  freight^  the  markets. 

^utj/i  and  landing  charges.     Now  with  regard  to  freight,  the 

most  important  of  these  deductions,  it  is  a  fixed  principle  of 

our  law  maritime,  that,  however  much  goods  may  be  dete- 

xiorated  in  value  by  sea  damage,  yet,  if  they  arrive  in  bulky 

Ihe  some  freight  is  payable  on  them  as  though  they  had 

arrived  sound.     The  deduction  then  to  be  made  from  the 

gross  proceeds  of  the  sound  and  damaged  sales  in  respect  tiic  same 

of  freight  would  be  an  invariable  quantity,  however  great  a^f  oV*omls 

arriving  in 

.  bulk,  however 

(a)  Johnson  0.  Shcdden,  2  East,  581.,     of  brimstone  and  shumack.     Stevens   damaged. 

generally   known   at    Lloyd^s    as  the     on  Average,  92.  5tli  ed. 

•*  Brimstone  Case,"  from  the  nature  of        (6)  For  detailed  proof,  see  Stevens 

the  subject  insured,  which  was  a  cargo     on  Average,  119.  5th  cd. 

(c)  2  East,  583. 


970 


ADJCJSTMENT  OF  PABTICULAB  AYEBAGfi. 


Adjustment  of   the  amount  of  damage  might  be^  and  whether  the  goods  came 
n^e  on  goodfc    ^  *  losing  OF  a  gaining  market;  but,  as  Mr.  J.  Lawrence 
_  g^yg  ^  ^YiQ  celebrated  judgment  abready  referred  to,  **  if  you 

take  equal  quantities  from  two  unequal  quantities^  the 
smaller  such  unequal  quantities  are,  the  greater  will  be  the 
difference  between  their  remainders."  Now,  as  the  percent- 
age on  the  prime  cost  or  value  in  the  policy,  payable  by  the 
underwriter,  varies  directly  with  the  amount  of  this  difference, 
it  is  obvious  that  any  method  of  adjustment  which  makes 
such  amount  greater  or  less,  according  to  the  rise  or  fall  of  the 
markets,  must  involve  the  underwriter  in  the  consequences 
of  such  rise  and  fall.  The  method  of  adjustment  by  com- 
parison of  the  Tiet  proceeds  of  the  sound  and  damaged  sales 
inevitably  leads  to  this  result,  and  therefore,  upon  the  prin- 
ciples already  stated,  is  rejected,  (d)  Another  consequence  of 
taking  the  net  produce  would  be,  that  the  underwriter  would 
be  made  responsible  for  a  loss  not  arising  from  the  deteriora- 
tion of  the  commodity  by  sea  damage,  but  from  having  to 
pay  equal  freight  duties  and  charges  on  commodities  of  mt^ 
equal  value,  viz.,  on  the  sound  and  damaged  goods. 


(d)  Take  the  same  data  as  in  the 
two  preceding  notes,  and  let  the  amount 
of  freight  payable  on  the  goods  be  in 
all  cases  lOOL 

Then,    ; 

(1/  On  a  losing  market. 

Gross  proceeds  of  sound 

sales  -         -        -  £350 

Deduct  freight  and  charges  100 


Net  proceeds  of  sound  sales 
Gross  proceeds  of  damaged 

sales  (half  less)  -  £l75 

Deduct  freight  and  charges  100 


Net  proceeds  of  damaged  sales  75 

Difference  (giving  the  amount 
of  damage)  -         -         -    £175 

But  175/!.  is  70  per  cent  on  250/. 
(the  net  proceeds  of  the  soulHd  sales) 
/.  the  underwriter  pays  70  per  cent 
on  5002.,  the  prime  cost,  t.  e,  3501, 


(2)  On  a  gaining  market 

Gross  proceeds  of  sound 

sales  ...  £850 

Deduct  freight  and  charges  100 


Net  proceeds  of  sound  sales 
Gross  proceeds  of  damaged 

sales  (half  less)      -         £425 
Deduct  freight  -         -         100 


£750 


£250     ^^^  proceeds  of  damaged  sales        325 

Difference  (giving  the  amount 
of  damage)  ...  j04S5 

But  425L  is  .96}  per  cent  on  750L 
(the  net  proceeds  of  the  sound  sales) 
.*.  the  underwriter  pays  56^  per  cent 
on  5002.  (the  prime  cost),  t.  e.  283^ 
68.  8cL  That  is,  for  the  same  •"mnnt 
of  damage  the  underwriter  pays  S50L 
in  a  losing,  and  283L  6s.  Sd.  in  a  gain- 
ing market. 


ADJUBTKENT  OF  FABTIGULAB  AVEBAOi^. 

fiat«  by  an  adrastment  founded  on  a  comparison  of  the  ^^JV"^*" 
TOBM  proceeds  of  the  sound  and  damaged  sales^  the  extent  of  nge  on  g 
he  underwriter's  liability  will  be  always  the  same,  when  the 
'Blatiye  amount  of  depreciation  is  the  same.  Thus^  let  it  be 
asumed  that  the  gross  proceeds  of  goods  valued  at  500/.  in 
he  pdicy,  would,  if  they  had  come  to  a  losing  market  in  a 
oivudA  state,  have  been  350/.,  and  if  to  a  gaining  market, 
^ff  <M ;  let  it  be  further  assumed  that  the  depreciation  m  both 
^aecs  b  one  half  their  sound  value :  — 

In  a  losing     In  a  gaining 
market.  nuurket. 

^Phen,  gross  proceeds  of  sound  sales    -    -  £350  £850 

gross  proceeds  of  damaged  sales    -     175  425 

X>ifference,  giving  amount  of  damage     -  £175  £425 


both  these  cases,  the  amount  of  damage  being  half  the 
^^as  proceeds  of  the  sound  sales,  the  imderwriter  pays  half 
^e    value  in  the  policy,  or  250/.  in  each  case,  irrespective 
itdiely  of  all  fluctuation  in  the  markets. 
-Aa  goods  sold  in  bond  are  sold  subject  to  the  duty  only.   Adjustment  on 
cl  as  the  amount  of  duty  to  be  deducted  is  not  an  invariable  ^^  *°    "* 
GU^e,  but  varies  with  the  amount  of  the  damage,  it  is 
v^us  that  the  adjustment  of  a  particular  average  loss  on 
xiaged  goods  sold  in  bond  may  be  made  upon  a  comparison 
^er  of  the  net  or  gross  proceeds,  t.  e.  of  the  amount  of  the 
^  either  including  or  excluding  the  duty,  {e) 

$Vhen  an  integral  part  of  the  goods  insured  is  totally  Adjustment  on 

,  as,  e.  g.y   where  one  case  or  package  out  of  several  p„t     °^^ 

)8  or  packages  of  the  same  description  of  goods  is  burnt, 

has  all  its  contents  washed  clean  out  of  it,  or  goes  in 

c  to  the  bottom  of  the  sea,  the  underwriters  will  have 

Day  the  same  proportion  of  the  value  in  the  policy, 

*h.  the  goods  lost  bear  to  the  whole  goods  of  the  same 

ripdon   comprised   in   the   valuation ;   in   other    words. 

For  detailed  proof  of  this,  see  Stevens  on  Average)  137 — 147.  5th  ed. 
t*,  Pr.  of  Indem.  430—434. 
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Adjustment  of 
particular  ave- 
rage on  goods. 

Adjustment 
where  there  is 
a  total  loss  of 
part,  and  also  a 
particular  ave- 
rage loss  of 
part. 


Adjustment 
where,  of  seve- 
ral different 
articles  insured 
together,  each 
arrives  sea- 
damaged. 


Sale  of  sound 
and  damaged 
goods  together 
when  forming 
part  of  same 
bale  or  pack- 
age. 

Underwriter 
nut  liable  fur 
loss  owing  to 
the  assortment 
being  broken. 


the  exact  amount  lost  must  be  paid  for  at  its  valuo  in  the 
policy.  (/) 

When  such  total  loss  of  part^  and  also  a  particular  average 
loss^  both  occur  on  the  same  interest^  as^  for  instance^  if  of 
twenty  hogsheads  of  sugar  ten  be  totally  washed  out,  and 
ten  damaged  by  sea  water,  the  most  correct  practice  is  to 
adjust  them  separately ;  but  this  is  not  absolutely  necessary, 
as,  whether  they  are  involved  together  or  separated,  the  result 
is  precisely  the  same,  {g) 

But  where  several  articles  are  insured  together  in  the  same 
policy,  and  each  suffers  a  particular  average  loss  by  sea 
damage,  the  loss  must  be  adjusted  separately  on  each,  even 
though  the  clause  "  to  pay  average  on  each  species  as  if  sepa* 
rately  insured "  be  not  inserted  in  the  policy :  for  otherwise, 
the  underwriter  would  be  involved  in  the  rise  and  fall  of  the 
markets,  except  in  the  very  improbable  case  when  the  state 
of  the  markets  at  the  port  of  arrival  is  alike  as  to  all  tlie 
articles,  i.  e.  when  all  the  articles,  had  they  arrived  sound, 
would  have  realised  in  the  port  of  arrival  exactly  the  same 
percentage  of  profit  and  loss  upon  their  first  cost,  or  valu- 
ation in  the  policy.  (A) 

When  out  of  whole  packages  or  bales  of  manufactured 
goods  only  a  few  articles  or  pieces  in  each  arrive  sea-damaged, 
it  is  a  frequent  practice  to  sell  the  sound  and  damaged  goods 
together  at  the  same  auction :  the  practice  docs  not  appear 
objectionable;  but  it  must  be  carefully  borne  in  mind,  that 
in  adjusting  the  average  on  such  a  sale  the  diminished  value 
at  which  the  sound  part  of  the  package  may  sell,  owing  to  the 
assortment  being  hrokoi,  is  not  a  loss  for  which  the  under- 
writer is  liable :  for,  as  Mr.  Stevens  observes,  **  he  is  ac- 
countable  only   for   the  actual  damage  done  to  the  thing 


I 


(/)  Stevens  on  Average,  150.  5th 
ed.     Beneck6,  Pr.  of  Indem.  150. 

(y)  Beneckd,  Pr.  of  Indem.  439. 
Stevens  on  Average,  151,  152.  5th  ed. 
who  give  the  proof. 

(A)  This  is  most  ingeniously  and  in- 
contestibly  proved  both  by  Mr,  Bcnecke 
and  by  Mr.  Stevens;  by  the  former  al- 


gebraically, and  by  the  latter  arithme- 
tically :  the  proof,  however,  in  its  de- 
tail, is  too  long  for  insertion  here,  and 
the  reader  is,  therefore,  referred  to 
Beneckc,  Pr.  of  Indem.  441.  note  |, 
and  Stevens  on  Average,  153^155. 
5tli  ed. 
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insured^  and  engages  to  guarantee  the  assured  against  the  Adjustment  of 

.  ^  1  .  .  particular  ave- 

mrect  operation   of  sea  damage^  but  not   against   the  con-  rage  on  goods. 
sequential  results."  (i) 

As,  however,  sales  by  auction  of  the  damaged  goods  are  Extra  charges 
resorted  to  mainly  with  the  view  of  comparing  the  sound  and  ^ig,  to  bT 
damaged  values,  so  as  to  ascertain  the  amount  of  indemnity  *d<Jedtothe 

,  ^  'OSS  payable  by 

which  the  underwriter  has  to  pay;  and  as  the  charges  of  the  under- 

these  sales  need  not  have  been  incurred  if  the  goods  had  not 

been  insured,   they  are  to  be  borne  by  the   underwriter, 

though  not  a  part,  nor  a  direct  consequence,  of  the  sea 

damage :  accordingly,  these  extra  charges  (consisting  mainly 

of  brokerage,  lot  money,  commission  to  the  agent  of  .the 

underwriters,  &c.)  are  added  separately  to  the  amount  of  the 

loss,  after  its  quantum  has  been  ascertained,  and  then  the 

whole  is  apportioned  on  the  underwriters  in  the  usual  way.  {j) 

Where,  in  an  action  on  a  policy,  the  jury  had  found  a  verdict 

for  an  average  loss,  the  court  would  not  grant  a  new  trial, 

on  the  ground  that  it  should  have  been  left  to  the  jury  to 

determine  whether  these  extra  charges  of  the  damaged  sales 

Bhoiild  be  borne  by  the  underwriter  or  not ;  as  that  point  was 

in  the  discretion  of  the  arbitrator  by  whom  the  amount  of  the 

loss  was  directed  to  be  ascertained.  (A) 

Generally  speaking,  a  particular  average  loss  on  goods  is  sea  damage  on 
(adjusted  at  the  port  of  destination,  and,  in  such  case,  the  ^J^^^'  ^^^  'J 
sidjustment  ought  always  to  be  conducted  in   the  manner  distress  adjust- 
s^bove  described :  if,  however,  a  ship,  in  the  course  of  her  losT  ^  ^  ^"^** 
"Voyage,  is  obliged  to  run  for  a  port  of  distress,  to  repair,  and 
"^c  cargo  being  necessarily  unloaded  for  that  purpose,  it  is 
discovered  that  the  whole,  or  part  of  it,  is  so  damaged  tliat 
it  would  probably  be  wholly  spoiled  if  re-loaded  and  sent  on, 
^nd  therefore,  to  prevent  further  deterioration,  it  is  sold  on 
"the  spot  for  the  benefit  of  all  concerned,  in  such  case  the 
^laim  must  be  adjusted  as  a  salvage  loss  —  that  is,  the  under- 
"^mter  pays  the  difference  between  the  prime  cost,  or  insured 

(i)  Stevens  on  Average,  155 — 158,  5th  ed.     Benccke,  Pr.  of  Indem.  43Gf 

5th  ed.     Beneck6,  Fr.  of  Indem.  437,  437. 

^38.  (A )  Hudson  r.  Marjoribanks,  7  Moore, 

0)  Stevens  on  Average,  148—150.  463.   S,  C.  but  notS.  P.  1  Bingh.  393. 
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Adjustment  of  value  of  the  goods^  and  the  net  proceeds  of  the  damaged 
r^e  on  goods!    wJcs,  ue.  their  market  price  after  deducting  all  expenses, 

including  freight,  where  any  is  due,  (J) 
Adjustment  If  the  assured,  in  order  to  take  the  benefit  of  a  fayourable 

int^edUte      market,  or  for  other  reasons,  chooses  to  put  an  end  to  the  risk 
port  |jy  voluntarily  receiving  his  goods  at  any  port  short  of  their 

destination,  Mr.  Phillips  thinks  that  the  loss  the  goods  may 

have  incurred  by  seardamage  should  be  adjusted  in  the  usual 

'  way.  (m) 

Adjustment  on       In  treating  of  the  common  memorandum,  .we  have  already 

MMdai^ed ^    had  occasiou  to  consider  the  mode  of  computing  the  d^ree 

above  5  per       ^f  j^gg  j^y  gea-damage  on  memorandum  articles,  so  as  to 

cent,  under  the  ^     •'  ^    ° 

memorandum,    ascertain  whether  it]  amounts  to  5  per  cent. ;  it  is  perhaps 

hardly  necessary  to  add,  that,  in  order  to  make  the  xmder- 

writer  liable  under  this  clause,  it  is  not  necessary  that  the 

direct  loss  sustained  by  the  merchant  should  amount  to  5  per 

cent,  on  the  prime  cost  or  the  sum  insured,  but  only  on  the 

gross  proceeds  of  the  sound  sales,  (n) 

Adjustment  Generally  speaking,  as  we  have  seen  in  case  of  seaKlamage 

int^dJd**(Mnro^  *^  goods  Under  a  valued  policy,  the  valuation  is  the  sole  bads 

not  on  board  at  of  adjustment,  t.  e.  the  underwriters  are  to  pay  the  same 

percentage  on  the  valuation  in  the  policy,  as  the  rate  of 
depreciation  amounts  to  on  the  sound  sales;  and  this  is  so 
whenever,  at  the  time  of  loss,  the  full  cargo  was  on  board  to 
which  the  valuation  was  intended  to  apply :  where,  however, 
only  a  part  of  the  full  intended  cargo  is  on  board  at  the  time 
of  loss,  and  such  part  is  totally  lost  with  the  ship,  the  rule  of 
adjustment  on  valued  policies  is,  that  the  underwriters  pay 
the  same  proportion  of  the  valuation  in  the  policy,  as  the 
goods  lost  bear  to  the  whole  intended  cargo ;  in  open  policies 
they  pay  the  proved  value  of  the  goods  (<?) ;  the  rule  would 
be  the  same,  mutatis  mutandis,  if  such  part,  after  being 
shipped,  arrived  sea-damaged. 

(/)  Stevens  on   Average,  81.'   Ap-  this  (vol.  ii.  p.  501.):  but  it  appears 

pendix  ii.  263 — 265.     Bencck^,  Pr.  of  to  me  quite  unquestionable,  and  is  fol- 

Indcm.  444.    2  Phillips,  5222.     Story's  lowed  in  English  practice, 
ed.  of  Abbott  on  Shipping,  329.  note.  (o)  Rickman  v.   Carstairs,  5  B.  &  ^ 

(m)  2  Phillips  on  Ins.  222.  Ad.  651. 

(n)    Mr.    Phillips  seems  to   doubt 


on 
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The  following  case  shows  the  rule  of  adjustment  on  a  Adjustment  of 
continuing  policy :  —  An  insurance  was  effected  for  twelve  S^e  on^goodT 
months  "  on  goods  "  on  board  thirty  barges  pljring  backwards  Xdiustmenr 
and  forwards  between  London  and  Birmingham  for  12,000/.,  »  continuing 

nolle  V 

"  as  interest  might  appear  thereafter  ;**  a  particular  average 
loss  haying  been  sustained  by  the  sinking  of  one  of  these 
barges,  full  of  goods,  within  the  year,  it  was  held  that  the 
underwriters  were  bound  to  pay  that  proportion  of  such  loss, 
as  12,000^  bore  to  the  whole  value  of  goods  at  risk  on  board 
all  the  barges,  at  the  time  of  loss,  and  not  that  proportion 
which  12,000/.  might  bear  to  the  whole  amount  carried 
during  the  year.  (/?) 

§  360.  While  the  underwriter  on  goods  (as  is  now  the  Proposed  mode 
invariable  practice)  insures  only  their  prime  cost  at  the  port  ^^ds^I^Tto" 
of  loading,  the  sole  mode  of  adjustment  that  can  be  adopted  «ecuro  for  the 

•      1  •%•-%•/*         t    t  •  /»!  merchant  a 

18  that  which  is  founded  on  a  comparison  of  the  gross  pro-  complete  in- 

ceeds  of  the  sound  and  damaged  sales.     But  although,  as  ^^^^\^^ 

between  the  ensured  and  the  underwriter^  this  is  an  equitable  ^^^  l^^"* 

mode  of  adjustment,  it  is  obvious  that  it  by  no  means  affords 

n  perfect  indemnity  to  the  assured  as  a  mercantile  man. 

Indeed,  as  we  have  already  seen,  it  does  not  profess  to.  do  so ; 

its  object  being  not  to  put  the  assured  in  the  same  condition 

as  though  his  goods  had  come  undamaged  to  a  saving  market, 

l>ut  solely  to  place  him  in  the  same  condition  he  was  in  at 

the  b^inning  of  the  risk,  {q) 

That  which  the  assured  loses  by  the  depreciation  of  his 
^oods  at  the  port  of  destination,  is  an  aliquot  part  of  their 
-market  price  there^  which  market  price  is  made  up — 1.  of 
their  prime  cost ;  2.  of  freight,  duty,  and  landing  cliarges ; 
3.  profit  or  loss.  That  which  the  underwriter  pays,  is  the 
Mone  aliquot  part  of  the  prime  cost  alone  ;  hence  it  is  manifest 
that  all  loss  incurred  by  items  2.  and  3.  must  fall  on  the  as- 
sured alone. 

Hence,  it  has  been  suggested  by  Lord  EUenborough,  that  Mode  proposed 
the  assured,  who  desires  a  full  indemnity,  in  the  case  sup-  borough. 

(p)  Crowley  v,  Cohen,  3  B.  &  Ad.         (q)  Stevens  on  Average,  96.  5th  ed. 
^1B,  Beneck^  Pr.  of  Indem.  1—23. 
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Adjustment  of 
particular  ave- 
rage on  goods. 


System  of  Mr. 
Beneckc. 


By  making 
the  amount  of 
freight  vary  as 
the  amount  of 
damage. 


posed^  should  either  value  his  goods  in  the  policy  at  their 
expected  market  price  in  the  port  of  destination,  including 
freight  &c,,  and  expected  profit,  or  else,  "  in  an  open  policy, 
stipulate  that,  in  case  of  loss,  it  shall  be  estimated  according 
to  the  value  "  (i.  e.  market  pjice)  "  of  the  goods  at  the  port  of 
delivery."  (r) 

An  objection  has  been  made  to  this  mode  of  insurance  by 
Mr.  Stevens,  on  the  ground  that  the  assured  would  thus  be 
paying  a  premium  on  the  whole  amount  of  freight,  duties, 
and  expected  profit,  in  order  to  insure  against  the  contingent 
loss  of  part,  {s) 

The  answer  to  this  objection  is,  that  provision  may  be 
made  for  a  return  of  premium,  in  cases  either^  of  total  loss, 
where '  no  freight  is  payable,  or  in  which  the  loss  on  profit 
does  not  exceed  a  certain  percentage,  (f) 

And  to  this  end  it  has  been  proposed  that  the  different 
subjects  of  insurance  should  be  valued  separately  in.  the 
policy.  Thus,  supposing  a  party  desirous  of  insuring  goods 
whose  prime  cost  is  2000/.,  upon  which  the  freight  will  be 
about  300/.,  the  duty  and  landing  charges  100^,  expected 
profit  300/.,  then  such  goods  should  be  insured  for  2700^, 
and  the  meaning  of  the  parties  explained  by  the  following 
clause:— "Of  these. 2700/.,  2000/.  are  on  the  goods,  300/. 
on  the  freight,  100/.  on  the  duties  and  landing  charges,  and 
300/.  on  the  expected  profits  at  the  port  of  destination."  (u) 

In  an  open  policy  the  intention  of  the  parties  may  be  thus 
expressed: — "Valued  at  so  much  as  the  gross  proceeds  of 
the  goods  will  amount  to  at  the  port  of  discharge."  (t;) 

This  mode  of  insuring  goods  seems  well  deserving  of  the 
attention  of  the  merchant  who  wishes  to  obtain  full  indem- 
nity in  cases  of  particular  average  loss,  (w) 

One  principal  reason  why  the  merchant  fails  to  receive  a 
complete  indemnity  from  the  usual  mode  of  adjustment  is, 

(r)  Usher  v.  Noble,  12  East,  G39.  by  a  series  of  very  ingenious  caleub- 

(«)  Stevens  on  Average,  129.  5th  ed.  tions  in  Bcneck^,  Pr.  of  Indem.  37 — 

(Jt)  Beneckc,  Tr.  of  Indem.  9.  43.    Mr.  Chancellor  Kent  approves  of 

(u)  Ibid.  25 — ^29.  the  mode  thus  suggested,  as  the  best 

(v)  Ibid.  7.  and  8.  method  of  adjustment    Comm.  yd.  iii. 

(it)  See  the  whole  subject  illustrated  p.  snc.  ed.  1814. 
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le,  as  we  have  seen^  the  freight  ho  has  to  pay  on  his  Adjustment  of 
if  they  arrive  in  bulk,  is  exactly  the  same,  however  ^ge  on"<wdl! 

aiay  be  their  depreciation  in  value.  

IS,  if  goods  arrive  at  a  saving  port  (that  is,  one  where 
pross  proceeds  are  sufficient  to  cover  their  prime  cost 
expenses)  damaged  one^half  in  value,  but  undiminished 
k,  then  the  merchant  has  to  pay  the  shipowner  full 
^  the  underwriter  pays  the  merchant  half  the  prime 
ad  the  goods  actually  sell  for  an  amount  equal  to  half 
ime  cost  and  half  the  freight ;  the  merchant,  therefore, 
»  the  whole  of  the  prime  cost,  but  only  half  the 
;;  he  loses  consequently  to  the  extent  of  the  other 
rhich  he  has  been  obliged  to  pay. 
V  if  half  the  goods,  instead  of  being  damaged^  had  been 
destroyed^  so  that  they  had  never  arrived  in  bulk  at 
I  merchant  would  have  had  to  pay  no  freight  on  the 
\  lost,  and  his  indemnity  would  have  been  complete. 
I,  in  the  same  way,  if  the  freight  were  in  every  case 
shed  in  exact  proportion  to  the  diminished  value  of  the 
Le.  if  it  were  an  ad  valorem^  instead  of  a  fixed,  charge, 
demnity  of  the  merchant,  as  far  as  concerns  freight, 
in  every  case,  be  complete. 

ice,  it  has  been  proposed  that  the  shipowner  should, 
ver  goods  arrive  sea-damaged,  thus  diminish  his  claim 
b  the  merchant  for  freight,  and  protect  himself  against 
ss  thus  arising  from  reduction  in  the  quality  of  the 
just  as  he  now  does  from  loss  by  reduction  in  their 
fy,  viz.  by  demanding  the  freight  thus  lost  from  the 
vriter  on  freight,  (x) 

9  would,  undoubtedly,  be  an  equitable  arrangement, 
le  mode  of  insuring  on  the  expected  gross  proceeds 
ti  to  be  both  easier  in  its  practical  application,  and  also 
ivide  a  more  complete  indemnity  in  every  conceivable 
Ploss. 


tevros  on  Average,  131.  5tb  ed.     a  calculation  illustrating  the  auomalous 
)ch*fl  Comnu  Diet.  Art.  Marine     operation  of  the  present  rule. 
599.  ed.  1837.1  where  there  is 

3b 
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Art,  2,  Adjustment  of  Particular  Average  loss  on  Ship. 

Adjustment  of       §  361.  Having  seen  elsewhere  for  what  partial  losses  and 
rage  on  ship,     disbursements  the  underwriter  on  ship  is  liable  under  the 

policy,  it  remains  no\^  only  to  consider  in  what  mode  such 

losses  are  adjusted. 

Basis  of  adjust-       The  sole  basis  on  which  all  particular  average  losses  on  the 

same  as  on         ship  are  adjusted  is,  as  in  the  case  of  goods,  under  valued 

^  policies,  the  value  in  the  policy,  unless  manifestly  fraudulent, 

or  grossly  excessive  (y) ;  and  under  open  policies  it  is,  in  all 
cases,  the  value  of  tlie  ship  at  the  outset  of  the  risk,  t.  e.  what 
site  is  worth  to  her  owner  at  the  port  where  the  voyage  com" 
menceSy  including  all  her  stores^  outfit^  and  money  advanced  for 
seamerCs  wagesy  the  whole  covered  with  the  premium  and  costs 
of  the  insurance,  (z) 

Where  a  ship  is  valued  at  different  sums  in  two  different 
policies,  we  have  seen  that  the  assured  on  one  policy  is  not 
limited  as  to  the  amount  which  he  may  recover  in  cases  of 
total  loss  by  the  valuation  in  the  other  (a);  and  the  same 
rule  has  been  adopted  in  the  United  States  with  r^ard  to 
the  adjustment  of  a  particular  average  loss  on  ship,  (i) 
Rule  of  adjust-       The  riile,  therefore,  for  adjusting  a  particular  average  loss 

on  the  ship,  is  very  simple,  viz.  that,  in  open  policies,  the 
underwriter  pays  the  same  aliquot  part  of  the  sum  he  has 
agreed  to'insure,  as  the  damage,  or  the  expense  of  repairing  i 
is  of  the  ship's  value  at  the  commencement  of  the  risk ; 
valued  policies  he  pays  the  same  proportion  of  the  valuation 
in  the  policy,  (c)  Thus,  suppose  in  an  open  policy  an  under- 
writer has  insured  1000/.  on  a  ship,  the  insurable  worth  (► 


(y)  Shaw  V.   Fclton,   2  East,   109.  both -policies  is  the  same.     Irving 

Haigh  V.  De  la  Cour,  3  Campb.  319.  Richardson,  I  M.  &  Rob.  153. 

(z)  Stevens  on  Average,  1 90.  5th  cd.         (&)  t  Murray  v.  Ins.  Comp.  of  Pen 

Bcncck^,  Pr.  of  Indem.  133.     2  Phil-  sylvania,  2  Wash.  C.  C.  Rep.  186. 
lips  on  Ins.  207.  (c)  Bcueckv,   Pr.   of  Indcm. 

(a)  Bousfield  v.  Barnes,  4  Campb.  2  Pliiilii)s  on  Ins.  207. 
228.      Aliter,  where  the  valuation  in 


ment. 
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iffluch  is  proved  to  have  been  200021  at  the  outset  of  the  risk^  Adjustment  of 
but  whose  value  is  reduced  by  the  wear  and  tear  of  the  Sigeon  riifpT 

Toyi^e,  &c,  to  only  1500i  at  the  time  of  loss,  then  if  a  

particalar  average  loss  takes  place  amounting  to  50021,  as 
tbat  sum  is  one^fourth  of  20002.,  the  ship's  insurable  value 
«t  the  outset,  the  imderwriter  pays  the  same  proportionable 
amount,  or  one^fourth  of  100021  ihe  sum  he  has  insured,  viz. 
2601(d)  • 

Hie  prindpal  difficulty,  therefore,  in  adjusting  a  particular 
tverage  loss  on  ship,  consists  not  in  the  rule  of  apportionment, 
but  in  ascertaining  and  fixing  the  amoimt  of  damage. 

If  the  damage  done  to  the  ship  has  not  been  repaired,  the  Rule  of  deduct- 
only  mode  of  ascertaining  its  amount  is  by  the  estimate  of  ne^^f"^  ^^^"^ 
surveyors.    Where,  however,  the  damage  has  been  repaired, 
^e  established  mode  of  estimating  its  amount  is  to  deduct 
^^'^third  from  the  whole  expense  both  of  labour  and  materials 
^^ieh  the  repairs  have  cost,  and  to  assess  the  damage  at  the 
^^^i^amtiff  two-thirds.     This  is  termed  deducting  one^hird 
^^^for  old,  and  it  is  done  on  the  principle  that,  unless  where 
^  skip  is  quite  new,  the  substitution  of  new  for  old  materials 
^  A  benefit  to  the  shipowner,  who  gets  the  ship  the  better  for 
^  repairs  by  the  substitution  of  new  work  for  old,  and 
^<Hild  consequently  be  a  gainer  if  the  whole  expense  of 
U)our  and  repidrs  were  regarded  as  so  much  pure  loss  to 
'^i  to  avoid  discussion  in  each  particular  case,  the  amount 
^  deduction  is  fixed  at  one  third,  {e) 

It  is  obvious,  that  if  the  ship  be  quite  newy  the  reason  for  Limitations  on 
^  role  would  fail,  and  the  rule  itself  consequently  would  dedJctinrwie 
^  apply :  accordingly,  if  it  can  be  shown  that  this  is  the  *J^^  ^^^  ^^' 
^^  the  deduction  of  one-third  new  for  old  will  not  be 
made.(/) 

The  ^juestion  is,  when  the  ship'  is  so  far  to  be  regarded  as  \*'T^^  deduc- 
tion is  not  made 

where  the  ship 
is  dn  her^ff 
(4  Tills  sboirs  the  policy  of  insur-     Lord  Tenterden  in  Fenwick  0.  Robin-   voyage.  What 
^iWps,  as  nearly  as  may  be,  to  their     son,  3  C.  &  F^  324.    Stevens  on  Aver-   "  ^*»e  ship's 
^vihie^foftbepurpoaesorindcmmty.     age,  172.   5th  ed.     Benockij,  Pr.   ©f /'*»' w>y«^«« 

(eXDft  CosU  r.  Newenham.  2  T.     Indcm.  457.     2  Phillips,  198. 
^^.407.  Poingdestrc  V.  Hoyal  Exclu         (/)  Stevens  on  Average,  172.5th  ed. 
^Comp.,  Ryan  &  Moody,  378.  Per 
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Adjustment  of 
particular  ave- 
rage  on  ship. 


Fenwick  r. 
Robinson, 
3  Car.  &  P. 
323. ;  Dans.  & 
LI.  8. 


Lord  Tenter- 
den  told  the 
jury,  that  the 
charter-party 
and  policy 
might  be  taken 
into  considera- 
tion. 


a  new  ship,  that  the  deduction  shall  not  be  made :  in  this 
country  the  general  rule  is  that  a  ship  is  to  be  so  regarded 
only  while  she  is  on  her  first  voyage ;  but  when  she  shall 
be  considered  to  be  on  her  first  voyage ^  is  in  itself  a  question 
that  has  given  rise  to  much  controversy /and  can  hardly  yet, 
perhaps,  be  considered  as  settled,  as  the  following  cases  will 
show.  A  ship,  which  had  never  been  at  sea  before,  was  insured 
on  a  voyage  "  from  Bristol  to  New  York,  during  her  stay 
there,  and  back  to  the  port  of  discharge ;  '*  the  charter-party 
stipulated  that  the  ship,  after  sailing  outwards,  was  ^^  to  return 
to  London,  Liverpool,  or  Bristol,  &c.  and  so  end  her  intended 
voyage^^  The  ship  arrived  at  New  York  in  safety,  but  on  her 
passage  homeward  from  New  York  to  Liverpool  got  upon  a 
shoal,  and  was  obliged  to  be  repaired:  the  assured  on  ship  having 
claimed  a  particular  average  loss  for  these  repairs,  the  sole 
question  at  the  trial  was  whether  the  ship,  having  been  quite 
new  when  she  sailed  from  Bristol,  was  on  her  first  voyage  or 
on  her  second  when  the  loss  took  place,  so  as  to  be  within 
the  rule  for  deducting  one-third  new  for  old :  in  other  words, 
the  question  was,  whetlier  the  passage  back  from  New  York  to 
England  waSy  under  t/te  circumstances^  to  be  considered  as  a 
second  voyage  or  only  as  part  of  the  first. 

The  evidence  of  the  brokers  and  underwriters  as  to  this 
point  was  extremely  contradictory :  those  called  as  witnesses 
for  the  plaintiff  said  that  the  passage  out  fi*om  England  to 
New  York,  and  home  from  New  York  to  England  made  only 
one  voyage :  of  those  called  for  the  defendant,  on  the  other  — 
hand,  some  said  that  a  vessel  had  made  her  first  voyage-^ 
whenever  she  had  earned  or  put  herself  in  a  condition 
earn  freight ;  others  that  a  passage  from  port  to  port  was 
first  voyage  within  the  meaning  of  the  rule ;  and  all  8eem< 
to  agree  that  neither  the  policy  nor  the  charter-party  were^ 
in  prax5tice,  a  criterion  for  determining  the  point. 

In  this  state  of  the  evidence  Lord  Tenterden  suggeste^^H 
to  the  jury  that  the  charter-party  and  policy  might  fidrly 
taken  into  consideration  for  the  sake  of  ascertaining  wheth< 
the  voyage  out  and  home  was  all  one  adventure,  as,  iip(K 
the  face  of  those  instruments,  his  lordship  said,  it'appeaied 


ADJUSTMENT  OP   PARTICULAR  AVERAGE.  981 

be :  the  jury  found  for  the  plsuntiff,  saying  that  they  con-  Adjustment  of 

. J        J  ..  1,  /   V  particular  avcs 

sidered  it  as  all  one  voyage,  (jr)  rogc  on  ship. 

In  the  next  case,  a  new  ship  was  chartered  for  a  voyage  i>irie\>.  stwie 
ftom  London  to  Port  Jackson  and  Van  Diemen's  Land  with  2  M.  &  iiob. 

49.  ••  8  C»  &  P 

convicts,  freight  to  be  paid  on  her  arrival  there ;  and  by  the  20a 
ship^s  articles  it  appeared  that  she  was  bound  on  a  voyage 
from  England  to  Van  Diemen's  Land,  Australia,  or  any 
other  {sic)  port  in  India,  till  her  arrival  in  England.     The 
fihip  completed  her  outward  voyage,  but  being  unable  to 
procure  homeward  freight  from  Van  Diemen's  Land,  she 
went  in  ballast  to  Madras,  and  there  took  in  freight  for 
England,  as  was  proved  to  be  customary  for  ships  so  char- 
tered.    In  the  homeward  passage  from  Madras  to  England 
she  sustained  the  injury  for  which  the  present  action  was 
brought,  on  a  time  policy  for  a  year,  effected  after  she  left 
Van  Diemen's  Land,  and  under  which  she  was  sailing  at  the 
time  of  loss :  the  question  was,  whether,  at  the  time  of  loss, 
she  was  on  her  first  voyage. 

The  evidence,  as  in  the  former  action,  was  very  contra- 
dictory ;  the  witnesses  for  the  plaintiff  stating  that  a  voyage 
'Qeans  the  voyage  out  and  home,  whether  long  or  short :  that 
^ie  voyage  out  is  only  a  passage^  and  it  is  not  a  voyage  till 
"^he    ship  comes  back.      The  witnesses  for  the  defendant, 
though  they  disagreed  in  other  points,  all  seemed  to  coincide 
^^  tliifl,  that  on  the  earning  of  freight  the  first  voyage  was  at 
'^    end.     The  jury,  however,  without  hearing  counsel  in 
^eply,  expressed  themselves  satisfied  that  the  rule  allowing 
^  deduction  of  one-third  did  not  apply  under  the  circum- 
stances, and  found  for  the  plaintiff,  u  e.  they  held  that  the 
^''ip,  at  the  time  of  the  loss,  was  to  be  regarded  as  on  her 
first  voyage.  (A) 

Lord  Abinger,  before  whom  the  case  was  tried,  said  that  Lord  Ai)inger 
^c  could  not  subscribe  to  the  doctrine  of  the  policy  deter-  policy  could* 
^nining  the  point,  (i)  |*°*  ^oin'tTind 

that  the  most 

(7}  Fenwick  0.   Robinson,  Danson     49.    S.  C.  (more  fully  reported),  8  C. 
A  Lloyd,  8.     &  C.  3  Carr.  &  P.  323.       &  P.  200. 
(*)  Pine  V.  Steele,  2  Mood.  &  Rob.  (1)  8  C.  &  P.  204. 
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Adjustment  of 
particular  ave- 
rage on  ship. 

sensible  rule 
was,  not  to  de- 
duct thirds  un- 
til the  ship  was 
of  a  certain 
age. 

Thompson  ».* 
Hunter,  2  M. 
Hob.  5. 


Remarks  on 
these  decisions. 


Suggested  rule. 


Where  loss  is 
cliieflv  on  new 

• 

materials  of  an 
old  ship. 
Poingdestre  v, 
Royal  Excli. 
Ass.  Com  p. 
Ry.  &  Mood. 
378. 


On  its  being  stated,  in  this  case,  that  the  Marine  Insurance 
Society  deduct  no  thirds  unless  the  ship  is  eighteen  mont/is 
old.  Lord  Abinger  said,  That  is  a  very  sensible  rule,  and 
much  more  certain  than  the  rule  of  the  first  voyage,  whidi 
may  be  either  very  long  or  very  short.  (J) 

In  a  case  tried  before  Mr.  J.  Bayley,  on  the  northern 
circuit,  where  a  policy  was  effected  in  Dublin  for  a  voyage 
from  the  Humber  to  the  Baltic  and  back,  and  where  a 
practice  was  relied  upon  by  the  assured,  as  prevailing  on  the 
Humber,  that  all  ships  were  to  be  considered  new  ships,  so 
as  to  exclude  the  underwriter  from  the  deduction,  if  they 
had  been  only  built  twelve  months,  his  lordship  held,  that  the 
policy,  being  an  Irish  one,  the  practice  on  the  Humber  could 
not  be  set  up  to  counteract  the  general  rule.  (A) 

These  decisions  are  not  satisfactory;  nor  is  it,  perhaps^ 
possible  to  derive  from  them  any  general  rule ;  though,  upon 
the  whole,  the  weight  of  authority  seems  in  favour  of  the 
position  that,  except  under  very  special  circumstances,  a  new 
ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 
the  underwriter  from  deducting  thirds,  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  on 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 
to  be  determined  from  all  the  facts  of  the  case,  and  not  from 
the  charter-party  or  policy  alone :  in  fact,  as  it  was  put  by 
Sir  Frederick  Pollock,  in  the  course  of  liis  argument  in  Pirie 
r.  Steele,  thejirst  voyage  lasts  from  the  first  time  that  a  ship 
leaves  her  port  till  she  comes  back  to  it  again,  if  she  leaves  it 
citm  animo  revertendi.  (/) 

If  an  old  ship  have  been  newly  repaired  just  before 
on  the  voyage  on  which  the  loss  takes  place,  and  the  loss  fidli 


0)  8  C.  &  P.  202. 

(A)  Thompson  v.  Hunter,  cited  2 
Mood.  &  Rob.  51.,  where  it  is  stated 
that  *<  the  plaintiff  recovered  the  full 
amount  of  his  loss,*'  which  must  clearly 
be  erroneous,  and  must  mean  **  the 
amount  minus  deduction  of  one-third 
new  for  old. 

(/)  8  Carr.  &  P,  201.    In  the  United 


States  thi^  exception  of  the  **fint 
ayt^*  is  not  recognised,  but  thirds 
deducted,  though  the  ship  be  aew  or 
her  iirst  voyage,     f  Nichols  v.  llaiiw 
Fire  and  Mar.  Ins.  Comp.,  11  Day^ 
Rep.  253.    f  Dunham  v.  Coimn.  Ii 
Comp.,  11  Johnson's  Rep.  315. 
Kent's  Comm.   vol.  iiL   p.  339. 
1844. 
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exehisivth/  on  the  new  materials^  the  same  rule  of  exclusion  Adjastmcnt  of 
of  thirds  would  seem  to  apply  (m);  but  this  is  a  case  which  S^onthip!*" 

can  rarely,  if  ever,  occur ;  and  it  has  been  decided  that  if  

{he  damage  only  fall  chiefly  on  the  repaired  part,  there  is 
nothing  to  exclude  the  underwriter  from  his  right  of  deduct- 
ing thirds,  (n) 

If  the  ship,  after  being  repaired,  never  comes  into*  the  Where  ship,  by 
bands  of  the  owner  again,  the  reason  for  the  rule  obviously  u^^^^^ 
fittls,  as  in  such  case  it  is  clear  that  he  can  never  derive  any  ^^^  «>™e«  ^ 

■ ,       ^  ,  the  hands  of  the 

benefit  from  the  superior  value  of  the  new  over  the  old  owner, 
materials. 

Thus,  where  the  assured  was  prevented  from  regwiing  Da  Costa  o* 
possession  of  his  ship  by  the  fault  of  tlie  underwriters^  "^  2TTRep407. 
refusing  to  pay  a  bottomry  bond  for  repairs  incurred  by  their 
direction  and  at  their  expense,  by  reason  of  which  the  ship 
was  sold  to  satisfy  the  bond,  &c.  it  was  held  that  they  were 
not  entitled  to  deduct  their  thirds,  "  Here,"  said  Mr.  J. 
Ashnrst,  **  as  the  plaintiff  never  has  been  put  into  free  pos- 
.  session  agdn  of  his  ship,  and  that  through  the  default  of  the 
^erwriters,  he  cannot  be  said  to  have  any  benefit  from 
™  repairs,  and  is  not,  therefore,  bound  to  make  this  allow- 
«ice.''(o) 

But  where  the  failure  to  regain  possession  of  the  ship  AHtn  where 
*"«es/rom  the  default  of  the  assured  himself  the  case  has  the'fauUof  th™ 
'^n  held,  in  the  United   States,  not  to  come  within  the  shipowner, 
^ception.     Thus,  where  the  owners  of  a  ship,  bottomried 
*^  the  expense  of  repairs  incurred  on  their  account,  per- 
'"^tted  her,  after  her  return  to  the  home  ix)rt,  to  be  sold 
^der  judicial  process  on  the  bottomry  bond,  owing  to  their 
^^lect  to  discharge  such  bond,  it  was  held  by  Mr.  J.  Story 
*hat  the  underwriters  were  entitled  to  the  deduction  of  one 
4ird  new  for  old,  they  having  done  no  act  to  prevent  the 
free  possession  of  the  ship  by  the  owner,  (p) 
It  is  not,  however,  every  part  of  the  ship's  furniture  and  No  thirds  do- 

ducted  for 
anchors, 
(m)  See  Ste^-ens  on  Average,  172.  (o)  Da  Costa  t?.  Ncwenham,  2  T. 

(a)    Poingdestre    e.    Koyal    £xch.      Rep.  407. 
Am,  Comp.,  Ilyan  v.  Mood.  378.  (p)   t  Humphreys    v.    Union    Ins. 

Comp.,  3  Mason's  Rep.  429. 
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Adjustment  of  apparel  in  respect  of  which  thirds  are  to  be  deducted^ 
r^c  on*hrpr  *^^^*  although  the  cost  of  repairing  ironwork  generally  is 

subject  to  this  deduction5  yet  that  of  replacing  anchors  is  not, 

as  anchors  are  considered  not  to  lose  in  value  by  being 
Chain  cables,  used.  {q)  The  deduction  from  chain  cables  is  now  fixed  at 
Copper  sheath-  One  sixth,  (r)  With  regard  to  copper  sheathing  there  seems 
'"^'  no  generally   established  practice;  Mr.  Benecke  and  Mr. 

Stevens  both  mention  with  approbation  a  rule  of  one  of  the 
insurance  associations,  by  which  no  deduction  on  copper 
sheathing  is  made  in  the  Jirst  year,  one  fifth  in  the  second 
year,  and  so  on,  deducting  one  fifth  more  for  every  succeed- 
ing year,  till  the  completion  of  the  five  yeai's ;  after  whidi 
no  part  of  the  copper  is  made  goodr  (/) 

In  this  country  painting  is  allowed  in  the  average  when 

the  damage  happens  on  the  outward  voyage,  and  the  ship 

was  newly  painted  before  sailing,  (t) 

From  what  the       As  the  old  materials  thrown  aside  in  making  the  repairs 

ducted.'  "  ^'  ^^^  always  of  some,  and  occasionally  of  considerable^  value^ 

1.  From  the  it  is  important  to  ascertain  whether  the  proceeds  of  such  old 
mafiM  after  de-  materials  are  to  be  deducted  from  the  gross  expense  of  the 
ducting  the        repairs  before  or  after  deducting  the  one  third  new  for  old. 

value  of  the  old        ^  •^  .    -^     .  .  r^ 

materials  from    It  has  bccu  decided  in  the  United  States,  that  the  true  rule 

penworthe  re.  '^  '^  ^PP^!/  ^^^  ^'^  materials  towards  payment  of  the  new,  as 
pairs.  yjjy.  fig  ^/jgy  ^iii  go^  and  then  to  deduct  the  third  from  the 

balance,  (u)     And  this  seems  the  correct  rule;  for,  as  Mr. 
Phillips  observes,  "  as  far  as  the  proceeds  of  the  old  mal 
will  go,  the  damaged  article  may  be  said  to  repwr  itself;  that^i 
which  is  strictly  the  loss  —  the  ground  of  claim — is  tht 
excess  of  the  expense  of  the  repairs  beyond  this  point,"  am 
accordingly,  the  deduction  should  be  made  from  this  latt< 

2.  From  the       amount,  (v)     The  third  is  deducted  not  from  the  expense 
labour  and         the  materials  alone,  but  from  that  of  the  labour  and 


materials. 


tcrials  conjointly,  {to) 


(q)  Benecke,  Pr.  of  Indcm.  458.  (")  t  Byrnes  p.  National  Ins.  Com 

(r)  Stevens  on  Average,  173. 5th  cd.  1  Cowcu's  Rep.  265.    f  American  I 

(»)  Stevens  on  Average,  172.,  note  Comp.  r.  Center,  4  Wendeirs  Ilep. 

(1).     Benecko,  Pr.  of  Indem.  458.  (u)  2  Phillips,  203,  204. 

(/)  Stevens,  ibid.  (tr)  Pcneek^,  Pr.  of  Indem.  45S<-. 
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^  America,  incidental  expenses,  such  as  dockage  and  Afijustmcnt  of 
wkrtl^e,  are  added  to  the  sum  from  which  the  deduction  is  J',"^'o|,'",fp.*' 
made.(i)  ,  ^    .   .  ' 

^  '  3.  Are  inci- 

So,  where  part  of  the  expense  of  repairs  consisted  of  the  ^'cntal  expenses 

.       ,  IT.  1    1  1  •      o  added  to  the 

™*nne  interest  on  a  bottomry  bond^  it  was  held  in  Supreme  amount  from 
Court  of  Massachussets,   that  this   was  as   subject  to  the  Juetton  h  "^^ 
(eduction  of  one  third  as  the  rest  of  the  expenses,  and,   '""^e- 
herefore,   must    be    added  to  the   sum  from  which    the  ^"""^  inter- 
eduction  is  made,  (y) 

TVhere  repairs  are  necessarily  done  to  a  ship  in  a  port  of  Extra  cost  of 
istress,  and,  as  will  frequently  be  the'  case,  cost  more  there  oTdUtress'ira 
lan  if  done  in  the  home  port,  it  has  been  made  a  question  at  *^***J6®  °"  t^*® 

■^  ^  underwriter. 

hat  rate  they  should  be  paid  for  by  the  underwriters  on 
tiip,  at  that  of  the  port  of  distress,  —  or  the  home  port(2:):  the 
otmer  appears  unquestionably  to  be  the  true  rule  of  adjust- 
ment, as  the  necessity  of  repairing  the  ship  in  the  port  of 
Stress,  which  occasioned  the  increased  expense,  was  an  im- 
'Qwdiate  consequence  of  one  of  the  perils  insured  against: 
■ocordingly  this  is  the  rule  adopted  in  practice  in  all  cases  of 
^'^^^essary  repairs  at  a  foreign  port,  the  underwriter  being  of 
^Di^se  entitled  to  deduct  his  thirds,  (a) 

^  one  case  in  the  United  States  where  full  repairs  might  where  tempo- 
*^e  l>ccn  made  abroad,  but  at  an  expense  much  greater  than  ^^'^  a^r^made 
'®y  '^vould  have  cost  at  home,  and   the  master  chose  to  at  the  foreign 
iwa^  his  voyage  with  temporary  repairs  merely,  the  cost  of 
C"  "t^miporary  repairs,  and  also  of  the  subsequent  permanent 
I^*^  Tendered  necessary  after  the  ship's  arrival  in  her  home 
)rt,  Were  both  included  in  the  particular  average,  (i)     Even 
lougVt  the  underwriters  refuse  their  assent  to  the  repairs 
iciDg  done*  in  a  particular  way,  yet  the  assured  may,  it  seems, 

W  2  Phillips,  201.  (Per  Mr.  J.   Story   in    f  Bradley    v. 

(y)  "V  Orrocks  v.  Commonwealth  Ins.  Maryland  Ins.  Comp.,  12  Peter's  Su- 

C<«n?-,  18  Pickering's  Rep.  151.    "In  preme  Court  Rep.  405, 4C6.) 
«"*°f  ft  partial  loss,  where  money  is         (z)  Magens,  vol.  i.^p.  54.  and  case 

taken  up  ©q  bottomry,  the  underwriters  xx.  p.  255. 

bt'c  nothing  to  do  with  the  bottomry         (a)  Benecke,    Pr.  of  Indcm.  459 — 

^^  but  are  simply  I>oimd  to  pay  the  461. 

P'f^i*!  loss,  including  their  share  of  the         (b)  f  Brcoks  r.  Oriental  Ins.  Comp. 

"t'*  expenses  of  obtaining  the  money  7  Pickering,  159. 

in  tbat  mode  as  a  part  of  the  loss.*' 
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Adjustment  of 
particular  ave« 
rage  on  ship. 

Cost  of  re- 
placing goods 
sold  for  repair 
of  ship,  is 
average. 


Expense  of  re- 
pairs actually 
made  before 
total  loss,  may 
be  recovered 
cumulatively  as 
average. 


but  not  the  es- 
timated cost  of 
repairs  not  in 
fact  made. 


proceed  to.such  repairs,  and,  if  neceaaary,  and  done^roperly, 
the  underwriters  will  be  liable,  (c) 

Where  goods  are  necessarily  sold  in  a  port  of  distrefis  to 
defray  the  cost  of  repairing  the  ship^  the  well-established  rule 
is  that^  if  the  ship  afterwards  reach  her  port  of  destination, 
the  merchant  will  be  entitled  to  receive  from  the  shipowner 
the  clear  value  for  which  the  goods  might  have  been  sold  at 
the  latter  port  on  arrival,  (d) 

It  has  also  been  decided  in  this  country  that  if  the  goods 
sell  for  more  in  the  port  of  distress  than  they  would  have 
realized  in  the  port  of  destination,  the  merchant  is  entitled  to 
benefit  by  the  difference,  and  to  receive  from  the  shipowner 
the  higher  price,  (e) 

In  adjusting  a  particular  average  loss  on  ship  arising  from 
the  expense  of  repairs  thus  defrayed  by  a  sale  of  goods  in  a 
port  of  distress,  the  practice  in  the  United  States  is  to  deduct 
thirds  both  from  the  cost  of  the  repairs,  and  also  from  the 
difference  between  what  the  goods  sold  for  in  the  port  of 
distress,  and  that  which  they  would  have  sold  for  in  the  port 
of  destination.  (/) 

If  a  ship  have  been  actually  repaired  in  a  port  of  distress, 
and  be  afterwards  totally  lost  before  arriving  at  her  port  of 
destination,  the  cost  of  such  repairs  may  be  recovered  cumu- 
latively in  addition  to  the  total  loss,  cither  qua  average,  or  as 
money  laid  out  and  expended  in  labouring  for  the  safeguard  — 
and  recovery  of  the  ship  under  the  general  printed  clause  in_ji 
the  policy  (y) :  but  this  rule  only  applies  to  repairs  acttuiUy^ 
made ;  hence  where  a  ship  put  back  twice  in  distress,  and— 
on  the  first  occasion,  was  actually  re-coppered,  but  on  tlii — 
second  occasion  was  only  surveyed,  but  not  repaired,  and 
the  course  of  the  survey  some  of  her  wales  &c.  were  neces- 
sarily removed,  in  order  to  examine  her  timbers,  and  neve 


(c)  t  Walker  v,  Louisiana  Ins.  Comp.         (e)  Richardson  ©.  Nourse,  3  B. 
9  Martin*s  Rep.  N.  &  S76.  Aid.  237. 

(d)  Alers  v,  Tobin,  Abbott  on  Ship-         (/)  f  Dcpau  ©.  Ocean  Ins.  Com 
piog,  S27.  6tb  ed.,  and  the  law  there     5  Cowcn's  Rep.  G3. 

laid  down.  (^)  Lc   Cheminant    v.    Pearsdn, 

Taunt.  367. 
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replaced,  but  sold,  with  the  rest  of  the  ship,  as  wreck,  it  Adjustment  of 
was  held  that  the  cost  of  the  re^ccppering  might  be  recovered  ro^  ^  shm.*" 

in  addition  to  a  total  loss,  but  not  the  estimated  expense  of  re-  

fiacing  the  wales  (h):  where  no  repairs  have  been  made,  no 
previous  partial  loss  hj  sea  damage  can  be  recovered  from  the 
underwriter,  as  a  particular  average,  in  addition  to  a  subse- 
quent total  loss,  (t) 


Abt.  3.  Adjustment  of  Partial  Loss  on  Freight^  Profits,  Sfc. 

§  362.  The  rule  for  adjusting  a  partial  loss  on  freight  is  AdUustmcnt  of 
veiy  simple,  viz.  that,  where  the  sum  insured,  or  the  valuar-  freight,  profits. 

tbn  in  the  policy,  is  less  than  the  value  of  the  interest  at  ^ 

risk,  the  underwriter  pays  the  same  proportional  part  of  the  ^"^®  of  «4just- 
I088,  that  the  sum  insured,  or  the  valuation  in  the  policy,  is  freight, 
of  the  value  of  the  freight :   if  the  sum  insured,  or  the  valu- 
ation in  the  policy  equals  the  value  of  the  interest,  then  ho 
pftys  the  whole  of  the  loss,  (j) 

Freight  is  generally  insured  in  valued  policies,  and  when  Rule  where 
Ais  is  80,  the  valuation  in  the  policy  is  the  sole  basis,  on  fuinSJJndwl 
which  to  calculate  the  amount  of  indemnity  the  underwriter  c^'g®  " 
^  to  pay,  except  in  the  case  where  only  part  of  the  full  contracted  for 
^^0  to  which  the  valuation  was  intended  to  apply  is  on  *t*"n««f  Jo**- 
•^^^j  or  contracted  for  at  the  time  of  loss :  in  such  cases,  as 
^G  have  already  seen,  the  underwriter  can  only  be  called  on 
^  pay  upon  such  proportion  of  the  value  in  the  policy,  as  the 
P^  of  the  cargo  on  board  or  contracted  for  at  the  time  of 
I088  bears  to  the  full  intended  cargo.(A) 

^open  policies  on  freight  the  loss  by  the  general  usage  Rule  of  adjust- 
rf  Lloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net,  ^^cies!  *^^^ 
Pi^oceeds  of  the  freight  at  the  port  of  destination ;  and  this 
^^^9  thoi^h'  considered  inconsistent  with  sound  principle, 
h«8  been  sanctioned  and  acted  upon  by  the  Court  of  Common 

(^)  Stewart  v.  Steele,  5  Scott's  N.  R.  (k)  Forbes  v.  Aspinall,  1 3  East,  323. 

^*  See  suprd.  Part  I.  Chap.  xL  on  Valua« 

(0  Ufie  V.  Jansen,  12  East,  648.  tion. 
(As  Phillips  on  Ins.  813. 
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Adjustment  of  Pleas  (t)  I  if,  in  an  open  policy  on  freight,  only  part  of  the 
freight,  profits,  cargo  be  on  board  or  contracted  for  at  the  time  of  loss,  and 
_  ^J this  part  be  totally  lost,  the  underwriters  can  only  be  called 

part^offuiUn-  ^P^^  ^^  P^J  *^®  actual  amount  of  freight  on  the  goods 
tcndwl  cargo  actually  lost,  together  with  premiums  and  costs  of  insur- 
ance (m) :  in  fact,  in  such  cases  the  underwriters,  whether  in 
a  valued  or  0}>en  policy,  shall  adjust  as  for  a  total  loss  of  part 
of  the  freight :  paying  the  same  proportion  of  the  sums  for 
which  they  have  subscribed  the  policy,  as  the  freight  of  the 
goods  lost  bears  to  the  full  freight,  which  would  have  been 
earned,  had  the  whole  intended  cargo  been  loaded,  and  all 
arrived. 
Tfeightpw  Where  only  freight  pro  rata  is  earned,  this  is  adjusted  in 

'^°****  the  United  States  as  a  salvage  loss,  i.  e.  the  underwriter  pays 

the  difference  between  the  pro  rata  and  the  full  freight,  (n) 
Adjustment  on       Where,  as  is  frequently  the  case  in  the  United  States,  it 
profits  where      jg  rurreed  to  adjust  an  average  loss  on  profits  at  the  same  rate 

part  of  goods  ^  **  ^  ^  * 

lost.  as  on  the  goods  out  of  which  they  are  to  arise,  and  the  goods 

arrive  sea-damaged,  or  part  of  them  is  totally  lost,  this  is 
adjusted  as  an  average  loss  on  profits  pro  tanto  (o) ;  and  the 
rule  there  is  the  same,  where  part  of  the  goods,  owing  to  the 
decay  produced  by  sea-damage,  are  necessarily  sold,  or  throwi 
overboard  in  the  course  of  the  voyage,  (p) 


Sect.  IV.  Petty  Averages. 

Petty  averages.       §  363.  In  discussing  the  subject  of  general  average,  it 

appeared  that  all  extraordinary  charges^  occasioned  by 
foreseen  and  unusual  accidents,  and  incurred  for  the  ger 
benefit,  were  the  subjects  of  general  contribution  :  there 
however,  many  charges  similar  in  kind,  though  diflTerei 
occasion   and   object,  which   occur  regularly   in   the 
course  of  the  voyage,  and  which  the  master,  in  the  ord 

.    (i)  Palmer  v,  Blackburne,  1  Dingh.         (n)  2  Phillips  on  Ins.  SOS— 

(o)  Ibid.  226,  227. 
"  '^-mnb.  520.  (n\   ThuL  '"?R.  997 
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course  of  his  duty,  necessarily  furnishes  for  the  purposes  of  l*«Jtiy  averages. 

the  ship  and  cargo.     These  charges  are  called  petty  averages. 

They  are  never  the  subject  of  any  claim  on  the  underwriter ; 

but  were  formerly,  and  in  some  cases  still  are,  borne,  one 
third  by  the  ship,  and  two  [thirds  by  the  cargo;  generally 
speaking,  in  modem  practice  it  has  become  usual  to  compound 
for  these  petty  averages  by  paying  5  per  cent,  calculated  on 
Ihe  freight,  and  5  per  cent  more  for  primage  charged  on  the 
captain ;  and,  accordingly,  bills  of  lading  in  use  at  present 
contm  a  provision  for  the  payment  of  primage  and  average 
accustomed,  {q) 

These  charges  are  all  the  ordinary  charges  at  the  places  of 
loading  and  unloading,  and  during  the  voyage;  such  as 
tommon  pilotage,  tonnage,  light  money,  beaconage,  anchor- 
age, ordinary  quarantine,  river  charges,  signals,  instructions, 
passage  money  by  fortified  places,  expenses  for  digging  a 
ship  out  of  the  ice  when  frozen  up  in  the  regular  course  of 
the  voyage,  &c.  (r) 
Of  course,  if  any  of  these    charges  be  incurred  for  any 

^traordinary  purpose,  to  relieve  the  ship  and  cargo  from 

• 

"^pending  danger,  they  will,  as  we  have  seen,  be  general 
average. 

(?)  Park  on  Ins.  217.  8th  ed.  Mar&h.     Bcnccke,  Pr.  of  Indent.  1C5.     Stevens 
In?.  540^    2  Phillips  on  Ins.  71.  note     on  Avernge,  3.  5th  ed. 

(r)  Ibid.  qu&  SMprd, 


} 
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CHAP.  VI. 


QENSRAL  BOGTBIKE  OF  TOTAL  LOSS  AND  ABANDONMENT. 


General  doc- 
trine of  total 
lou  and  aban- 
donment. 

ToUl  Ion— 
what. 


Absolute  total 
loss. 


Constructive 
total  loss. 


Doctrine  of  ab- 
solute  and  con- 
structive total 
loss,  and  of 
abandonment, 
as  stated  by 
Lord  Abinger. 

Cases  of  abso- 
lute total  loss. 


§  364.  A  total  lossj  in  insurance  law,  is  one  on  aooount  of 
which  the  assured  is  entitled  to  recover  from  the  underwriter 
the  whole  amount  of  his  subscription. 

Total  losses  are  either  absolute  or  constructive.  An  ab^ 
solute  total  loss  is  one  which  entitles  the  assured  to  clidm  from 
the  underwriter  the  whole  amount  of  his  subscription,  witli^ 
out  giving  notice  of  abandonment 

A  constructive  total  loss  is  one  which  entitles  him  to  make 
such  claim,  on  condition  of  ^ving  such  notice. 

An  absolute  total  loss  takes  place  when  the  subject  insured 
wholly  perishes,  or  its  recovery  is  rendered  irretrievably 
hopeless,  (a) 

A  constructive  total  loss  takes  place  when  the  subject  in- 
sured is  not  wholly  destroyed,  but  its  destruction  is  rendered 
highly  probable,  and  its  recovery,  though  not  utterly  hope- 
less, yet  exceedingly  doubtful. 

The  distinction  between  cases  of  absolute  and  constructive^ 
total  loss  has  nowhere  been  better  pointed  out  than  in  th^ 
following  passage,  from  the  judgment  of  Lord  Abinger,  iirr: 
the  leading  case  of  Boux  v.  Salvador. 

The  underwriter,"  says  his  lordship,  ^^  engages  that 


subject  of  insurance  shall  arrive  in  safety  at  its  destined  ter — 
mination.  If,  in  the  progress  of  the  voyage,  it  become;^ 
totally  destroyed  or  annihilated,  or  if  it  be  placed,  by  reasos3 
of  the  perils  against  which  he  insures,  in  such  a  position  ibm^ 
it  is  wholly  out  of  the  power  of  the  assured  or  of  the  under"'— 
writer  to  procure  its  arrival,  he  is  bound  by  the  very  letter' 
of  his  contract  to  pay  the  sum  insured." 


(a)  La  perte  reelle  est  Taneantissc-     assurccs.     Boulay-Paty  on  Emeri^ofiy 
mcnt  ou  la  privation  efiective  dcs  cUoses     vol.  ii.  p.  217.  ed«  1 827. 
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'  Bat  there  are  Intermediate  cases ;  there  may  be  a  capture  General  doc- 
Lch|  though /innid/aoff  a  total  loss,  may  be  followed  by  a  loas  and  aban- 
sapture,  which  would  revest  the  property  in  the  assured.  ^Q""°^°^ 


ere  may  be  a  fordble  detention,  which  may  speedily  ter-  Cateaofoon- 

•^  ,  ,    .,.         stnictive  total 

iflte,  or  may  last  so  long  as  to  end  in  the  impossibiuty  loaa. 
oringing  the  ship  or  the  goods  to  their  destination.  There 
y  be  some  other  peril  which  renders  the  ship  innavigable, 
liout  any  hope  of  repair,  or  by  which  the  goodz  are 
tly  lost,  or  80  damaged  that  they  are  not  worth  the 
^ense  of  bringing  them,  or  what  remains  of  them,  to  their 
tination." 

*  In  all  these,  or  any  similar,  cases  if  a  prudent  man,  not  Abandonment, 
jred,  would  decline  any  further  expense  in  prosecuting  an 

enture,  the  termination  of  which  wiU  probably  never  be 
cesifuUy  accomplished^  a  party  insured  may,  for  his  own 
lefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
(  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
1  exists,  and  is  vested  in  him,  the  very  principle  of  in- 
Einity  requires  that  he  should  make  a  cession  of  all  his 
ht  to  the  recovery  of  it,  and  that,  too,  within  a  reasonable 
^e  after  he  receives  the  intelligence  of  the  accident,  that 
underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
I  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
asnres,  at  his  own  cost,  for  realising  or  increasing  that 
ue.  In  all  these  cases,  not  only  the  thing  insured,  or 
t  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a  pos- 
Uity,  however  remote,  of  its  arriving  at  its  port  of  dedtina^- 
^,  ot,  at  least,  of  its  value  being  in  some  way  affected  by 
'  measures  that  may  be  adopted  for  the  recovery  or  pre- 
Valionofit." 

'^  If  the  assured  prefers  the  chance  of  any  advantage  that  Consequences 
y  result  to  him  beyond  the  value  of  the  thmg  insured,  he  ^^'^^ert'"" 
^t  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of  ^^  '<»>  ^^s 

out  to  be  only 

•  arrival  of  the  thing  in  such  a  state,  as  to  entitle  him  to  no  partial. 

^re  than  a  partial  loss.     If,  in  the  event,  the  loss  should  Where  it  turns 
ftwwtf  absolute,  the  underwriter  is  not  the  less  liable  upon  °"'*o*^»>n 
B  contract,  because  the  assured  has  used  his  own  exertions 
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General  doc- 
trine of  total 
loss  and  aban* 
donment. 

Abandonment 
defined. 


No  formal  in« 
strument  of 
abandonment 
required.     No- 
tice of  abandon- 
ment 


Acceptance  of 
abandonment. 


Unless  the  in- 
telligence is 
false,  the  ac- 
ceptance binds 
the  under- 
writer. 


to  preserve  the  thing  insured,  or  has  postponed  his  claim,  till 
that  event  of  a  total  loss  has  become  certain,  which  was  un- 
certain before."  (fi) 

Abandonment,  therefore,  is  the  act  of  cession,  by  which, 
in  cases  where  the  loss  or  destruction  of  the  property,  though 
not  absolute,  is  highly  imminent,  tlie  assured,  on  condition  of 
receiving  at  once  the  whole  amount  of  the  insurance,  re- 
linquishes to  the  underwriters  all  his  property  and  interest  in 
the  thing  insured,  as  far  as  it  is  covered  by  the  policy,  with 
all  the  claims  that  may  ensue  from  its  ownership,  and  all  the 
profits  that  may  arise  from  its  recovery,  (c) 

No  formal  deed  or  instrument  is  required  in  order  to  carry 
this  act  into  effect,  (rf)  Immediately  upon  receiving  in- 
telligence of  such  a  loss  as,  in  his  opinion,  entitles  him  to 
abandon,  the  assured  in  this  country  sends  to  the  under- 
writers an  intimation,  generally  in  writing  (^),  that  he 
abandons,  or  intends  to  abandon,  to  them  all  his  interest  in 
the  subject  insured,  and  to  look  to  them  for  payment  of  a 
total  loss.  This  intimation  is  technically  called  a  notice  of 
abandonment^  and  is  the  only  form  required  by  the  law  for 
carrying  an  abandonment  into  effect.  (/) 

If  the  underwriter,  on  receiving  this  notice,  either  ex — 
pressly,  by  word  or  writing,  or  impliedly ,  by  his  acts,  show  ^ 
that  he  is  willing  to  adopt  the  abandonment  on  the  tem^  s 
proposed  by  the  assured,  he  is  said,  in  technical  languagi 
*'  to  accept  the  notice  of  abandonment.^^  {g) 

J£  the  intelligence  upon  which  the  notice  of  abandoi 
ment  was  founded  turns  out  to  be  wholly  false,  then,   ^ 
course,  such  notice  is  a  mere  nullity,  and  the  underwriter    is 


(/;)  Per  Lord   Abinger  in  Roux  v, 
Salvador,  3  Bingh.  N.  C.  286,  287. 

(c)  Eraerigon  thus  defines  it:  L*actc 
par  lequel  Tassuro  quitte  et  delaisse 
aux  assurcurs,  les  droits,  noms,  raisons, 
et  actions  qu*il  a  en  la  chose  assuree, 
chap.  xvii.  vol.  il  p.  205.  ed.  1827.  The 
earliest  and  best  exposition  of  the  true 
nature  of  abandonment  is  to  be  found 
in  Le  Guidon,  chap.  vii.  art.  1. ;  and 
see  the  note  thereon  in  Pardessus,  Col- 
lection des  Lois  Llaritimesi  toI.  ii. 


p.  400.  The  sum  of  the  whole  is  e«>ii' 
veyed  in  the  sentence,  **  Le  dBaimmt' 
ment  eqvipoBe  a  un  transport,** 

(d)  Guidon,  chap.  vii.  art  S. 

(e)  It  need  not  even  be  in  vriufig* 
but  may  be  made  orally.  Ptiuieter  i^ 
Todhunter,  1  Campb.  542.  Read  «• 
Bonham,  S  Brod.  &  Bingh.  147. 

(f)  See  post.  Chap.  IX.  Sect.  «• 
**  Form  of  Notice  of  AbaodonmeDt*'* 

(g)  See  post.  Chap.  IX.  Sect*  <- 
**  Acceptance  of  Abandonment 
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ot  bound  hj  his  acceptance,  (k)    In  every  other  case^  how-  General  doc- 
ver,  a  notice  of  abandonment  oiice  accepted  by  the  under^  I^and"^,. 
miter  cannot  be  disputed  by  him,  and  he  is  bound  to  pay  donment. 
he  assured  the  whole  amount  of  his  subscription,  without 
my  reference  whatever  to  the  subsequent  restoration  of  the 
l»roperty.  (i) 

Except  in  cases  where  the  underwriter,  by  accepting  or  The  facts  upon 
icdng  upon  it,  has  thus  precluded  himself  from  taking  any  abandonment  is 
Wection  to  its  validity,  it  may  be  laid  down  as  an  universal  "*1®  must  be 

^     ^  J '  J  such  as  to  jus- 

■rinciple,  that  no  abandonment  can  have  any  effectual  opera-  tify  it  at  the 
ion  unless  the  state  of  things  was  such  as  to  justify  it  at  the 
ime  it  was  made. 

Hence,  by  the  phrase  a  ^*  valid  abandonment "  is  meant  one 
Airanted  by  the  state  of  things  existing  when  notice  of 
bandonment  was  given,  (j) 

Up  to  this  point  there  is  an  entire  agreement  between  Subsequent' 
»ur  own  law  and  that  of  other  maritime  states  with  regard  to  the  property 
^donment :  we  have  now,  however,  arrived  at  that  which  ^f^'f*^  *^« .  ^ 

^  right  to  insist 

constitutes    the    most  important  distinction    between    the  o" « "«'»<?«  o£ 
doctrine  of  abandonment,  as  understood  in  this  country,  and  in  Kngiand. 
^  which  prevails  on  the  greater  part  of  the  continent  of 
Sorope  and  in  the  United  States  of  America  —  a  distinction 
BO  completely  pervading  the  whole  subject  that  it  cannot  be 
'^onght  too  early  before  the  reader's  notice. 

The  doctrine  of  all  foreign  and  American  jurists  is  "  that.  Not  so  in 
>f  the  facts  are  such  as  to  justify  an  abandonment  at  the  time  ^^H  ^u?et. 
Jt  was  made,  the  subsequent  recovery  of  the  property,  before 
^  assured  has  taken  legal  measures  for  enforcing  his  claim, 
^  not  devest  him  of  his  right  to  insist  on  his  abandonment, 
^i  recover  as  for  a  total  loss  (A) :  or,  in  the  language  of 
*^«  J.  Story,  "  an  abandonment   once  rightfully  made   is 

U)  Emerigon,   chap.  xvli.   sect  vi.  France,   Pardessus,   Cours  de   Droit, 

''^•il  p.  2SS. -ed.  1827.     See  also  per  Comm.    part  iv.  tit.  t.   chap,  iil  §  1. 

^  EUenborougb  in  Bainbridge  v.  torn.  3.  p.  233.  ed.  1841.   In  the  United 

^^Skaa^  10  East,  341.  States,  2  Phillips  on  Ins.  273.  and  the 

0)  See  po$tt    Chap.  IX.    Sect.  4.  cases  there  cited, 
^eeeptance  of  Abandonment**  (A)  Chancellor  Kent's  Comm.  vol.  iii. 

0)  In  England  see  Bainbridge  v.  p.  325.  vd.  1844 :  for  the  rule  as  it  pre- 

eilioii,  10  East,  329,  and  341.     In  vails  on  the  Continent,  see  Emerigon, 

3  s 
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General  doc- 
trine of  total 
lois  and  aban- 
donment. 


In  this  country 
the  nature  of 
the  damnifica- 
tion at  the  time 
when  the  action 
is  brought  is 
the  criterion  of 
the  right  to  re- 
eoTcr  as  for  a 
total  loss. 


Illustration  of 
the  difference 
between  our 
own  aud  the 
foreign  law  as 
to  abandon* 
ment. 


conclusive^  and  the  rights  following  from  it  are  not  devested 
by  any  subsequent  events  which  may  change  the  situation  of 
the  property."  (/) 

In  our  own  country  the  law  is  different^  and  the  rule 
(though  doubted  by  Lord  Eldon,  and  by  him  intended  to 
have  been  submitted  to  the  twelve  judges  (m), )  must  now 
be  considered  as  established,  by  a  long  and  uniform  coarse 
of  decisions,  that^  even  although  the  fact$ '  were  such  as  to 
justify  the  assured  in  giving  notice  of  abandonment  at  the  time 
he  did  sOy  yet  he  cannot  insist  on  such  notice^  and  recover  as 
for  a  total  loss,  if  the  thing  insured  be  restored,  before  he  comr 
mences  his  action,  in  such  a  state  that  he  may  reasonably  be 
expected  to  take  possession  of  it  (n) 

In  fact,  in  English  law,  to  use  the  words  of  Lord  Ellen- 
borough,  "  the  nature  of  the  damnification  at  the  time  what 
tlie  action  is  brought,  is  to  be  regarded  as  the  criterion  of  the  right 
to  recover  as  for  a  total  loss ;  and  if,  at  that  time,  what  had 
antecedently  been  a  total  loss  has  by  subsequent  events  ceased  to 
be  so,  and  become  an  average  loss  merely,  a  compensation  for  an 
average  loss  can  alone  be  recovered,*^  (o) 

Hence,  supposing  the  shipowner  to  have  given  notice  of 
abandonment   immediately  on  hearing  of  his   ship's  being 
captured,  and  while  the  state  of  capture  still  continued;  if, 
after  giving  such  notice,  but  before  commencing  any  action 
against  the  underwriters  for  the  loss,  the  ship  is  recaptured 
and  brought  back  to  port  in  a  partially  damaged  state:  isM. 
such  case,  in  France   and  the  United   States,  the  under- 
writers, whether  they  had '  accepted  the  notice  of  abandon— 


chap.  xvii.  sect  4.  vol.  iL  p.  222.  ed. 
1827.  Boulay-Paty,  ibid.  223.  Codede 
Commerce,  Art.  385.  Pardessus,  Cours 
de  Droit,  Com.  vol.  iii.  part  iv.  tit.  v 
ch.  3.  and  4.  p.  423.  ed.  1 84 1 .  For  the 
rule  as  established  in  the  United  States, 
see  t  Marshall  o.  Delaware  Ins.  Comp., 
4  Cranch*s  Supreme  Court  Rep.  202. 

(/)  j-  In   Pecle   v.    Merchant's  Ins. 
Comp.,  3  Mason*s  Rep.  p.  27. 

(m)  In  Smith  r.  Robertson,  2  Dow's 
Pari  Cases,  474. 


(n)  Bainbridge  v,  Neilson,  10 
.S29.     Patterson  ».    Ritchie,  4  M.  ^^ 
Sel.  393.     Brotherton  r.  Barber,  5  ]h^' 
&  Sel  41 8.     Naylor  e.  Taylor,  9  B. 
Cr.  725. ;  Holdsworth  ».  Wise,  7  B. 
Cr.  794. ;  and  see  post    Chap.  VII  ^ 
Sect  2. 

(o)    Per     Lord     £l]e«borougb      •J 
M*Iver  V.  Henderson,  4  Ifaule  & 
584. 
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xt  or  not,  would  be  bound  to  pay  the  whole  amount  of  General  doc- 
sir  insurance,  and  take  to  the  abandoned  ship;  for  the  {^^TandiSMm- 
»ture,  which  existed  at  the  time  the  notice  was  given,  was  donment, 
ustifiable  ground  of  abandonment.     In  England,  in  the 
3  case,  unless  they  had  bound  themselves  by  acceptance, 
underwriters  would  neither  be  compelled  to  take  to  the 
p^  nor  to  pay  more  than  a  particular  average  loss. 
From  this  state  of  our  law,  it  follows  (and  it  is  of  great  Distinction  be* 
portance  to  bear  this  remark  in  mind),  that  a  distinction  to  atumdon  uid 
jsts  in  this  country,  which  is  not  to  be  met  with  elsewhere,  *^*  '*^*IJ  ***  - 

•^  ^  '    give  notice  of 

tween  the  state  of  facts  which  will  entitle  the  assured  to  abandonment. 

re  notice  of  abandonment^  and  those  which  will  entitle  him, 

Der  having  given  such  notice,  to  insist  upon  it  and  recover  as 

r  a  total  loss.     "  It  does  not  follow,"  says  Mr.  J.  Le  Blanc, 

that  a  man  has  a  right  to  abandon,  because  he  has  a  right 

)  give  NOTICE  OF  ABANDONMENT  ou  the  faith  of  the  intel- 

igenoe  received,  (p) 

k  notice  of  abandonmenty  indeed,  in  our  law,  may  or  may 
lot  operate  as  an  abandonment  in  fact,  according  to  the 
iltimate  situation  of  the  property  intended  to  be  abandoned ; 
^  it  must,  therefore,  be  carefully  distinguished  from  an 
^lubnmen^,  as  that  word  is  employed  generally  by  the 
ijnerican  and  continental  jurists,  in  the  sense  of  a  virtual  and 
^^'^eoocable  transfer  of  all  the  abandoned  property ^  quite  trre- 
IP^<^  of  its  subsequent  restoration. 

Where,  however,  the  underwriter  has  accepted  the  notice  Where,  how- 

^   1      ,  T  /»    1       1  •  ever,  a  notice  of 

>>  abandonment,  or  where  the  totality  of  the  loss  contmues  abandonment 
Wn  to  the  commencement  of  the  action,  a  notice  of  aban-  cepted!  or*is 
^ent,  if  originally  valid,  has  precisely  the  same  effect  in  "***  defeated  by 

^  ^  ^  J  ^  ^  ^  the  subsequent 

^  country  as  everywhere  else.  restoration  of 

In  such  cases  it  operates,  both  here  and  elsewhere,  as  a  operateHn^t-* 
^lete  and  effectual  transfer  of  property  from  the  assured  st^ifwatrans- 

*  ^  .  ^     fer  of  property. 

'  the  underwriters  (y) ;  who,  in  the  language  of  the  conti- 
!DtaI  jurists,  are,  by  virtue  of  it,  subrogated  into  the  place 

p)  Per  Le  Blanc  J.  in  Bainbrldge     desms,  Lois  Maritimes,  toI.  ii.  p.  400. ; 
TeflioD,  10  East,  p  345.  and  see  pott^  Chap.  IX.  Sect  6, 

f)  Guidon,  chap.  vii.  art.  1.  in  Par- 
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And  this  from 
the  time  of  the 
loss. 


Effect  of  a  valid 
abandonment. 


Principles  upon 
which  the  right 
of  abandon- 
ment rests. 


The  right  of 
abandonment 
was  more  dis- 
couraged for- 
merly in  the 
English  courts 
than  at  present. 


of  the  assured  (par  le  delaissement  F  assure  svbroge  Us 
assureurs  en  son  lieu  et  place,  (r)  )  It  has  even  a  retrospective 
effect^  and  operates  as  an  assignment  of  the  property,  not 
only  from  the  time  when  it  was  given^  but  from  the  moment 
of  the  loss  which  justified  it  (s) ;  so  that  the  underwriters  are 
presumed^  to  the  extent  of  their  respective  subscriptions,  to 
have  been  the  owners  of  the  thing  insured  from  the  period  of 
the  loss,  (t) 

In  a  word,  a  valid  notice  of  abandonmenty  under  the  limita" 
tions  already  indicated^  lias  a  retrospective  effect^  and  does  of 
itself  and  without  any  deed  of  cession^  transfer  the  right  of 
property  to  the  underwriters,  to  the  extent  of  the  insurance^  from 
the  moment  of  the  loss,  (u) 

Such  is  a  general  outline  of  the  doctrine  of  abandonment; 
a  doctrine  which,  upon  the  continental  system,  seems  un- 
doubtedly opposed  to  the  true  principles  of  indemnity  in 
marine  insurance ;  for  it  is  difficult  to  see  upon  what  ground 
the  underwriters  should  have  thrown  upon  them  the  com- 
pulsory proprietorship  of  that  which  may  prove  more  detri- 
mental than  advantageous ;  and  cases  may  easily  be  put  in 
which  the  assured,  on  the  one  hand,  by  the  exercise  of  this 
privilege,  may  recover  more  than  he  has  lost ;  and  the  under- 
writer, on  the  other,  have  ultimately  to  pay  more  than  the 
whole  amount  of  the  assurance,  (y) 

Even  under  our  own  more  limited  system,  a  great  dis- 
inclination was  formerly  shown  by  the  English  judges  to 
encourage  or  extend  the  application  of  the  doctrine  (ic) :  Lord 
Ellenborough  on  one  occasion  spoke  of  it  aa  **  a  despemtc 
risk  cast  on  the  underwriter,  who  is  to  save  himself  as  well  tf 
he  can  "  {x) ;  and  during  the  whole  time  he  presided  in  the 


(r)  Eroerigon,  chap.  xvii.  sect.  4. 
vol.  ii.  p.  222.  ed.  1827. 

(<)  2  Phillips  on  Ins.  418. 

(f)  See  post.  Chap.  IX.  Sect.  6.  for 
the  proof  of  this  position. 

(tf)  See  Emerigoni^  chap.  xvii.  sect, 
vi.  §  4.  vol.  ii.  p.  232.  Kent's  Comm. 
vol.  iii.  p.  SI 9.  ed.  1844.  post,  Chap. 
IX.  Sect.  6. 


(v)  Emerigon,  chap.  xvii.  sect  !• 
vol.  ii.  p.  207.  ed.  1827.  Bcnecke,^ 
of  Indem.  337,  338. 

(w)  See  the  opiniona  of  Lord  Utt^ 
field  in  Goss  o.  Withers,  S  BarT.683.> 
and  Mr.  J.  Buller  in  MitebeU  1. 1^ 
IT.  Rep.  616. 

(x)  In  Bainbridge  v.  NeUsoo>  10 
East,  341. 
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Court  of  King's  Bench  he  uniformly  endeavoured  to  restrain  General  doc- 
the  practice  within  narrower  limits.  lo^'^^l^,. 

The  recent  tendency  of  the  courts^  however,  both  in  this  ^^"^"^ 
ooontiy  and  the  United  States,  has  unquestionably  been  to 
give  a  reasonable  facility  and  extension  to  the  practice  of 
abandonment  (y) :  and  there  can  be  no  doubt,  that,  if  restrained 
within  due  limits,  this  practice  gives  a  direct  encouragement 
to  mercantile  enterprise. 

To  all,  indeed,  who  are  engaged  in  commercial  specula-  UtUity  of  aban- 

tions,  it  IS  ot  the  last  importance  to  have  a  ready  and  quick 

oonunand  over  their  capital,  so  as  to  be  enabled  at  once  to 

withdraw  it  from  any  adventure  that  appears  likely  to  be 

lodng,  and  invest  it  in  another  that  promises  to  be  lucrative. 

Suppose,  then,  a  merchant  or  shipowner  to  have  received 

information  of  some   marine   casualty^  such  as  capture  or 

stranding,  which  renders  the  total  loss  of  his  property  highly 

•probable,  but  not  absolutely  certain  —  what  is  he  to  do  under 

such  drcumstances?     To  have  his  funds  locked  up  during 

the  whole  time  he  is  waiting  the  ultimate  issue  of  the  accident 

would  be  almost  as  disastrous  as  the  absolute  total  loss  of  his 

property :  in  fact,  more  so,  for  in  the  latter  case  he  would 

we  an  immediate  claim  on  the  underwriter  for  the  amount 

rf  his  subscription.     The  claim,  therefore,  which  he  would 

h&ve  a  right  to  make  in  case  of  an  absolute  total  loss,  the  law 

*flow8  him  to  make  in  these  cases  of  probable  and  highly 

'^^Uninent  total  loss :  it  allows  him  to  release  himself  from  his 

^barrassment,  and  deal  with  the  underwriters  on  the  same 

^^itns  as  though  a  total  loss  had  actually  occurred,  on  con- 

^^tion  of  his  abandoning  to  them  all  his  interest  in  the  subject 

***«ured,  and  all  his  rights  of  recovering  it.  (z) 

Hence  it  is  that  those  cases  in  which  alone  abandonment  Meaning  of  the 
^  either  required  or  allowed  are  called  cases  of  constructive  stmctive  total 

loss." 

0)  For  England,  see  the  judgment         (2)  Per  Lord  Mansfield  in  Goss  v. 
^  Boux  V.  Salvador,  3  B,  N.  C.  288.     Withers,  2  Burr.  683.     Hamilton  o. 
^<^  tht  United  Statea,8ee  the  judgment     Mendes,  ibid.  1 127. 
^  Mr.  J.  Story  in  f  Peele  v.  Merchant's 
^Comp.,  3  Mason's  Rep.  27.  Kent's 
^^m.ToL  iii.pp.S21,  322.  ed.  1844* 
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Abandonment 
necessary  in 
cases  of  con- 
structive total 
loss. 


But  only  neces- 
sary in  order 
to  make  a  con- 
structive total 
loss. 


In  cases  of 
absolute  total 
loss  it  is 
nugatory. 


total  loss :  for^  although  in  such  cases  the  total  loss  is  only 
highly  probable^  the  law,  by  its  construction^  attributes  to 
them  the  same  effect  which  is  attached  to  cases  where  the 
total  loss  is  absolute,  viz.,  that  of  entitling  the  assured  immedi- 
ately to  demand  from  the  underwriter  the  whole  amount  of 
the  insurance,  (a)  What  amounts  to  a  case  of  constructive 
total  loss  is  nowhere  accurately  defined  in  English  law,  but 
forms,  as  we  shall  presently  see,  a  difficult  and  intricate 
matter  of  investigation. 

In  all  cases  of  constructive  total  loss,  if  the  assured  wishes 
to  be  in  a  position  at  once  to  claim  the  whole  amount  of  the 
insurance,  be  must,  as  a  necessary  preliminary,  give  due 
notice  of  abandonment  to  the  underwriters,  it  being  an  ele- 
mentary principle  on  thb  subject  that  "  where  the  thing 
insured  subsists  in  specie,  and  there  is  a  chance  of  its  recovery, 
in  order  to  make  it  a  total  loss  there  must  be  an  abandon- 
ment.'' (c)  « 

The  assured,  indeed,  even  in  these  cases,  has  always  ik 
election,  whether  to  abandon  or  not:  for  there  is  no  role 
making  abandonment  in  any  case  necessary  in  the  abstract, 
and  irrespective  of  the  object  of  recovering  as  for  a  total 
loss. 

"  A  party,"  says  Lord  EUenborough,  "  is  not  in  any  case 
obliged  to  abandon ;  neither  will  the  want  of  abandonment; 
oust  him  from  his  claim  for  that  which  is,  in  fact,  either  ixi 
average  or  a  total  loss,  as  the  case  may  be." — "  Where  theircs 
is  an  abandonment,  the  risk  is  thrown  upon  the  underwriters  » 
where  there  is  none,  a  party  takes  the  chance  of  recoverii 
according  to  his  actual  loss.     Abandonment  is  only  nect 
to  make  a  constructive  total  loss,^^  (d) 

It  is  only,  indeed,  in  cases  whete  the  assured  wishes 
recover  the  whole  amount  of  the  insurance,  upon  the 


(a)  La  perte  legale  est  une  pre- 
somption  qui  suppose,  quo  la  cause  k 
laquelle  elle  attache  Tefiet  d'autoriser 
le  d^laisseroent,  a  oper^  la  parte  r^elle 
dc  ces  memes  choses.  Boulay-Paty 
on  Emcrigon,  chap,  xviu  sect  2.  vol.  ii. 
p.  2 17.  ed.  1827. 


(c)  Per  Lord  EUenborough  in  Tm 
T.  Edwards,  12  East,  491. 

((2)  Per  Lord  EUenborough  in  B^ 
lish  V.  Andrews,  15  East,  16.  See 
per  Lord  Abinger  in  Rouz  p.  Ss1ts< 
8  Bingh.  N.  C.  287. 
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■rrence  of  a  loss  which  does  not  produce  the  absolute  General  doc- 
rtruction  of  the  thing  insured^  that  an  abandonment  is  loss  and  aban- 
her  necessary  or  allowable.     In  cases   of  absolute  total  '^""'"^^ 
s  it  is  considered,  as  we  shall  presently  see,  to  be  a  mere 
e  ceremony,  {e) 

And  in  cases  of  partial  loss,  however  great  may  be  the  lnca8«iorpar- 
ount  of  the  damage,  it  is  wholly  inoperative  and«inad-  operative  and 
^ble :  for  it  is  a  fixed  principle  in  this  branch  of  the  law,  in^nuMible. 
it,  no  merely  partial  loss  —  no  loss,  that  is,  which  neither 
Euediately  produces,  nor  ultimately  tends  to  produce,  the 
al  destruction  or  privation  of  the  thing  insured —  can  be 
ii^erted  into  a  constructive  total  loss  by  means  of  aban- 
oment  (/)    **  There   is  not  any  principle,"  .  says  Lord 
lenborough,  ''which  authorises  an  abandonment,  unless 
lere  the  loss  has  been  actually  total,  or  in  the  highest 
igree  probable  at  the  time  of  the  abandonment."  (ff) 
Having  thus  endeavoured  to  give  a  general  view  of  the  DiTisionof  th« 
octiine  of  total  loss  and  abandonment,  we  will  proceed  to  ""  ^^^ 
cmader,  1 .  Those  cases  {of  absolute  total  loss)  in*  which  no 
u>tioe  of  abandonment  is  required  (A) ;  2.  Those  cases  (of  con' 
ftnicthe  total  loss)  in  which  the  whole  amount  of  the  insur- 
K&ce  can  only  be  recovered  on  giving  notice  of  abandon- 
i&e&t(t);  3.  The  particular  requisites  of  a  valid  notice  of 
Bbandonment ;  and  the  effects  of  abandonment  on  the  rights 
ud  liabilities  of  the  assured  and  the  underwriters.  (J) 

(0  SeepofI,  p.  1004.  (h)  Chap.  VII.  poat, 

(/)  Casdet  o.  Su  Barbe,  1  T.  Rep.         (t)  Chap.  VIIL  potL 
"7.  (J)  Chap.  IX.  po$L 

is)  In  Andenon  v  .Wallis,  2  Maule 
k  Sd.  240. 
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CHAP.  VII. 

OF    ABSOLUTE     TOTAL    LOSS,     OR    TOTAL    LOSS     WITHOUT 

NOTICE  OP  ABANDONMENT. 

Sect.  I.   Cases  of  Absolute  Total  Loss  on  Ship  and  Goods 

generally. 

Cases  of  abso-  g  355^  j^  absolute  total  I088  being,  as  we  have  already 
on  ship  and  Seen,  one  which  gives  the  assured  a  right  to  claim  from  the 
wtily.  ^^"^  underwriter  the  whole  amount  of  his  subscription  without 
Cases  of  absoT^  uoticc  of  abandonment,  it  remains  to  inquire  what  kind  of 
lute  total  loss,     casualty  amounts  to  a  case  of  absolute  total  loss. 

No  better  or  more  comprehensive  answer  can  be  given  to 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited :  '^  If,  in  the  course  of  the  voyage,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  plac^^ 
by  the  perils  insured  against  in  such  a  position  that  it      xi 
totally  out  of  the  power  of  the  assured  or  the  underwriter    -t 
procure  its  arrival,  the  latter  is  bound,  by  the  very  terma    c: 
his  contract,  to  pay  the  whole  sum  insured."  (a) 
^h*"h  ^h  ^'d  ^^®  great  principle,  therefore,  on  which  all  the  cases       < 

trine  of  abso-      absolute  totaJ  loss  depend  appears  to  be  this — the  impossibii^^ 

lute  total  loss  •  ^      ^1  •^      •  j  ■      .        /• 

depends.  owmg  to  the  pcrils  msured  against,  01  ever  procuring 

arrival  of  the  thing  insured  according  to  the  terms  of 
policy. 

If,  by  reason  of  those  perils  operating  on  the  subj 
insured,  the  assured  is  permanently  and  irretrievably  de- 
prived not  only  of  all  present  possession  and  controul  ov^^ 
it,  but  of  all  reasonable  hope  or  possibility  of  ever  1^' 
timately  recovering  possession  of,  or  further  prosecuting  tl^* 
adventure  upon  it,  that  is  a  case  of  absolute  total  loss: 

(rt)  Per  Lord  Abingor  in  Roux  v.  Salvador,  3  Bingh.  N.  C.  286. 
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clx  case  there  is  no  spes  recuperandi  at  all;  the  loss  is  Cases  of  abso- 
s€^luUlt/  and  of  itself  totals  independently  of  the  election  of  the  JJ,  gj,-,  ^^^ 
stored  to  treat  it  as  such :  and  he  is,  therefore,  entitled  to  8*>?^  8*"®" 

rally. 

cover  from  the  underwriter  the  whole  amount  of  his  in- 


,  ,  .    .  •         <•    t        1  X      n  ^^  notice  of 

irance  without  giving  any  notice  of  abandonment.     In  fact,  abandontnent 
is  obvious  that  a  notice  of  abandonment  would  in  such  case  !!?""!?.!1^ 

cases  oiaoso- 

i  a  mere  idle  formality  :  abandonment  presents  to  the  mind  *"*«  *otal  loss. 

le   notion  of  a  thing  existing  in  whole  or  in  part,  or,  at  all 

reTk±Sy  the  notion  of  a  doubtful  existence  {spem  recuperandi) ; 

id  it  is  a  plain  absurdity  to  require  the  assured  formally  to 

iliciquish  to  the  underwriters  the  hope  of  recovering  that,  of 

hict  the  recovery  is  hopeless,  or  a  right  of  property  in  that. 

Met  is  irretrievably  lost  or  irreparably  destroyed,  (i)     In 

icK     cases,  therefore,  no  abandonment  is  required ;  but  if  But  the  re- 

^y  reipains  of  the  wrecked  ship  or  perished  goods  ultimately  pro^rry  or*its 

^ine  to  hand,  or  if  any  money  have  been  realised  abroad  by  p^c^*  »««  a 

L    .     -  .       .  .  salvage  for  the 

^eir  necessary  and  justifiable  sale,  such  remains,  or  the  net  benefit  of  the 
^oceeds  of  such  sale,  as  we  shall  elsewhere  see,  are  con- 
tdered  as  a  salvage  to  which  the  underwriters  are  entitled 
ft^r  payment  of  a  total  loss,  (c)  Hence  it  is  that  absolute 
^^'^  losses  are  familiarly  known  in  insurance  law  as  ^^  salvage 
***««  without  abandonment^ 

Such,  then,  being  the  general  principle  on  which  the  whole  Two  classes  of 
octrine  of  absolute  total  loss  depends,  it  will  be  found  that  [utrtclafl^ 
U  the  cases  of  total  loss  in  which  no  notice  of  abandonment  is 
^quisite  may  be  ranged  under  the  two  comprehensive  classes, 
"^dicated  by  Lord  Abinger,  those,  viz.,  in  which,  1st,  the 
^ng  insured  is  wholly  destroyed  or  annihilated  by  the  perils 
^*8ured  gainst,  or,  2nd,  is  by  the  same  perils  wholly  and 
'^trievably  lost  to  the  assured,  so  that  it  is  totally  out  of 
^  power  or  that  of  the  underwriter  to  procure  its  arrival. 

(^)   Ltx  nan  eogit  ad  abmrdtan.    En  make  a  constructive  tota]  loss  —  if  the 

^  de  perte  entidre  le  d^lussement  est  loti  tt  actually  toted  no  abandonment  is 

^*^      formality    inutile.       Emerigon,  necesiary.      Per   Lord    Ellenborough, 

*H»-  xvii.  sect,  3.   toI.  ii.  p.  213.  ed.  15  East,  13.;  see  also  Beneck^,  Pr.  of 

^827.     "  Xhe  general  convenience  of  Indem.  414. 

^^'^'^g  an  abandonment  has  led  to  the  (c)  Per  Lord  Abinger  in  Roux  o. 

'iotion  that  it  is  more  necessary  than  Salvador,  3  Bingh.  N.  C  288.   Soepost, 

^^i^ly  is it   is  only  necessary  to  Chap.  IX.  Sect.  6. 


on  ship 
poodag 
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With  regard  to  the  first  head  the  questioa  aruea,  what 
meant  by  the  words  "  whoUy  destroyed  or  annihilated  by 
perils  insured  against,^  as  applied  to  the  Bubjects  of 
insunmce. 
i>7  a  thing's  -^  ^  this  poiDt,  it  is  quite  clear  that  these  words 

Seltfovcd'or"'  ^^'"*  wholly  destroyed  or  annihilated  in  essence,  i.  e.  reduce 
minihiliied"  in  to  absolute  QothingQeas,  BO  as  no  longer  to  exist  in  natur. 
insurance  law.  .     ,  ,  .  ,  n    ,  -     •  .     , 

rerum:   strictly  speaking,  a  change  of  this  taaa.  from 

into  non-entity  is  even  a  physical  impossibility,  and 
therefore,  of  course,  be  thrown  out  of  consideration  in 
of  a  contract  of  practical  indemnity  ^unst  substantial  li 
it  is,  therefore,  clear  beyond  a  doubt,  that  if  the 
insured  go  in  bulk  to  the  bottom  of  the  ocean,  or  be  reduces 
by  fire  to  a  heap  of  ashes,  though,  in  either  case,  its  reTnait^ 
have  an  existence  in  naturd  rerum,  yet  the  thing  itself 
practically,  and,  as  a  subject  of  insurance,  wholly  destroye^- 
so  as  to  entitle  the  assured,  without  notice  of  abandonmea^ 
incaseoFship.  to  claim  a  total  lo88.(f^  As  it  has  been  well  eaid  in  the  Unil^M 
States,  although,  even  in  the  case  of  a  ship  foundered  v 
burnt  at  sea,  every  possible  chance  of  salvage  is  by  no  meaK= 
at  an  end,  yet,  in  the  technical  sense  of  a  total  loss  and  fa^ 
every  bciiefiml  puqiosc  tu  which  a  contract,  of  insurance  c^s 
be  npplied,  a  ship  t'ouudcred  or  burnt  at  sea  is  specifical^B 
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total  loss  on  ship;  and  it  seems  equally  so  where,  though  Cases  of  abso. 
her  hull  may  still  hold  together,  yet  the  ship,  as  a  ship,  is  I,"„'tMp^^„d'' 
destroyed,  and  subsists  only  as  a  wreck ;  nor  is  any  notice  B^^^  g«ne- 

rallv 

of  abandonment  requisite  in  such  cases  to  entitle  the  assured  


to  claim  a  total  loss.  (/) 

The  great  di£Bculty  has  arisen  in  determining  when  perish-  In  case  of 
able  goods  shall  be  so  far  regarded  as  wholly  destroyed  and  g^s.*^ 
aimihilated  within  the  true  meaning  of  these  words  in  in- 
surance law,  as  to  give  the  assured  a  right  to  recover  the 
whole  sum  insured  on  them  without  notice  of  abandonment : 
in  one  sense  commo<Uties  of  a  perishable  nature  may  be  said 
to  be  wholly  destroyed  for  any  practical  purpose,  when,  by 
the  progress  of  decomposition  or  other  chemical  agency,  they 
have  undergone  a  physical  change  of  structure  so  as  no 
longer  to  remain  the  same  kind  of  thing  as  before:  in  such 
case  the  thing  insured,  in  the  words  of  Emerigon,  **  a  cessi 
d^exister  en  essence,  et  dans  la  nature  qui  lux  est  propreJ^{g) 

The  question  then  is,  whether,  if  this  physical  change  of  Physical 
structure  have  had  its  origin  in  the  perils  insured  against,  JuJ^^^^aecom- 
this  is  an  absolute  total  loss  within  the  policy  on  the  com-  position. 
xuodities  so  destroyed:   thus,  suppose  hides,  fish,  fruit,  or 
other  perishable  articles,  to  have  become  changed  in   the 
csourse  of  the  voyage  by  the  agency  of  fermentation  or  putre- 
faction originating  in  sea-damage,  into  a  mass  of  rotten- 
Xiess,  so  as  to  have  wholly  lost  all  saleable  value,  as  hides, 
^jfishy  or  fruity  though  they  may  produce  a  trifling  sum  if 
^old  for  glue  or  manure,  is  this  an  absolute  total  loss  under 
"the  policy? 

Keserving  the  further  discussion  of  this  question  for  another  Where  all  pos- 
place  (A),  we  will  proceed  to  give  some  illustrations  of  the  abie^chance'^f" 
principle,  that,  where  the  thing  insured  is  placed,  by  the  procuring  the 

•1     .  J  .  .  ...  ...  arrival  of  the 

perils  insured  against,  m  such  a  position  that  it  is  totally  out  thing  insured 
of  the  power  of  the  assured  or  the  underwriter  to  procure  its  S>iVisVc^  of 

absolute  total 

(/)  Les  d&m*  du  naYire  naufrag^  &  Cr.  691.     See  also  Bell  v.  Nixon, 

existent,  mais  le  navirt  n*existe  plus.  Holt*s  N.  P.  Rep.  p.  425. 

£merigon,  vol.  ii.    p.  213.   ed.   1827.  (^)  Chap  xril  sect.  S.  yoI.  ii.  p.  213. 

Cambridge  p.  Anderton,  Ry.  &  Mood.  ed.  1827. 

€0.     a  C.  1  C«rr.  &  P.  213.  and  2  B.  (A)  See  Sects.  III.  and  IV.  post 
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Cases  of  abso- 
lute  total  loss 
on  ship  and 
goods  gene- 
rally. 

Foundering  at 
sea. 


Submersion. 


Every  effective 
privation  of 
the  tpei  recupt" 
randi  continu- 
ing down  to 
the  time  of 
action  brought 
is  a  case  of  ab- 
solute total 
loss. 


arrival,  no  notice  of  abandonment  is  requisite  to  give  the 
assured  a  claim  to  a  total  loss. 

Thus,  if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance 
of  their  recovery,  this  is  a  clear  case  of  absolute  total  loss :  if, 
on  the  other  hand,  they  be  merely  submerged  in  shallow 
water,  so  that  there  is  a  chance  of  getting  them  up  again, 
though  at  a  cost  probably  greater  than  their  value  when 
recovered,  this  is  only  a  constructive  total  loss,  and  the  assured, 
in  order  to  recover  the  whole  amount  of  the  insurance,  must 
give  due  notice  of  abandonment,  (z) 

On  the  same  principles,  the  assured,  on  the  expiration  of 
the  time  after  which  'the  legal  presumption  arises  that  a 
missing  ship  has  foundered  at  sea,  may  claim  a  total  loss, 
without  notice  of  abandonment;  for  it  would.  Indeed,  be 
absurd  to  require  from  the  assured  a  formal  abandonment  of 
his  chance  of  recovering  that  which  the  law  presumes  to  be 
irrecoverably  lost.  If,  however,  such  ship  should  ultimately 
chance  to  turn  up,  this  would  be  for  the  benefit  of  the  under- 
writers, who  might  claim  her  as  salvage,  (j) 

Every  effective  privation  of  the  spes  recuperandi  amounts  to 
an  absolute  total  loss:  if  the  thing  insured  be  in  the  hands  or* 
strangers,  not  under  the  controul  of  the  assured ;  if,  by  any 
circumstances  over  which  he  has  no  controul,  it  can  never,  ox-" 
within  no  assignable  period,  be  brought  to  its  original  desti — 

• 

nation  —  in  such  cases  the  circumstances  of  its  remaining  i 
specie  at  any  forced  termination  of  the  risk  is  of  no  import 
ance.    The  loss  is  in  its  nature  total  to  him  who  has  no  mean 
of  recovering  his  property,  whether  his  inability  arise  fro 
its  annihilation,  or  from  any  other  insuperable  obstacle.  (A) 


(i)  Anderson  V.  Royal  Exch.  Comp., 
7  East,  38.  Doyle  v.  Dallas,  1  Mood. 
&  Rob.  48.  S.  L.  in  United  States, 
see  t  Sewall  o.  United  St.  Ins.  Comp., 
11  Pickering's  Rep.  90.,  cited  2  Phil- 
lips on  Ins.  260. 

(J)  Houstman  9.  Thornton,  Holt's 
N.  P.  242.  Mr.  Marshall  says  the 
assured,  in  this  case,  may  recover  "  on 


abandonmentr'*  but  he  does  not  cite  an^ 
authority  which  shows  abandoomen'^ 
to  be  necessary;  in  the  United  Stat^ 
it  has  been  decided  not  to  be  requisit  ^ 
in  such  case,  f  Cambreling  v.  M'CalS>i 

2  Dallison's  Rep.  280.,  cited  8  PhilUp^ 
235. 

(A)  See  the  remarks  of  Lord  Ablngpv 

3  Bingh.  N.  C.  279. 
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In  such  oases,  if  the  priyation  continues  effective  down  to  Cases  of  abso- 

the  time  of  action  brought,  the  assured  may  recover  a  total  on  ship  and 

loss,  though  he  has  given  no,  or  only  an  insufficient,  notice  of  f^^  *^^"®" 

abandonment:  in  fiswt,  as  Lord  Ellenborough  says,  "the  want  

of  abandonment  will  not  oust  the  party  of  his  claim  for  that 

which  is,  in  fact,  either  an  average  or  a  total  loss,  as  the  case 

may  be :  where  there  is  an  abandonment,  the  risk  is  thrown 

on  the  underwriter ;  where  there  is  none,  the  party  takes  the 

chance  of  recovering  according  to  his  actual  loss(/),  t.  e., 

according  to  the  nature  of  his  damnification  at  the  time  of 

action  brought,  (m) 

Goods  were  insured  "  from  London  to  the  Isle  of  France,   Goods  plun- 
dered by 
&C. : "  the  ship  was  wrecked  off  the  coast  of  that  island,  but  wreckers,  so  as 

some  of  the  goods  were  saved  from  the  wreck,  and  got  on  ^roeimo*the 
shore  there,  where,  however,  they  fell  into  the  hands  of  the  bands  of  their 

owners. 

natives,  who  destroyed  part,  and  plundered  the  rest     The  Bondrett  v, 
assured  claimed  a  total  loss.     It  was  objected  to  his  claim,   Hoit^^N.  P. 
-tliat  he  had  given  no  notice  of  abandonment.     Sir  Yicary   ^^^* 
Oibbs  overruled  the  objection,  and  said  ^^  an  abandonment  is 
xmot  necessary  to  make  this  a  total  loss :  the  portion  of  the  goods 
<«^luch  were  saved  from  the  wreck,  though  got  on  shore,  never 
^€ime  again  into  the  .hands  of  the  owners :  it  is,  therefore,  a 
^^tal  loss  to  themJ*^  (n) 

Goods  having  been  insured  on  a  Baltic  risk,  the  ship.   Goods  seized 
^veliile  under  repair  in  a  Swedish  port,  was  seized  and  detained  and  newer  re. 
l>y  orders  of  the  Swedish  government :  the  assured,  on  receipt  ^gj^gj,  ^ 
^^  this  intelligence,  gave  a  notice  of  abandonment,  which  was  Andrews, 
^^^o  late,  and  wholly  inoperative :  afterwards,  and  about  two 
''^^xxths  before  action   brought,  the  goods  themselves  were 
*^*^^d  and  unladen  by  a  military  force  acting  under  the 
^*^^rs  of  the  Swedish  government,  and  Jiever  restored :  it  was 
^^tiended  that,  as  the  notice  of  abandonment  given  on  hear- 
^*^g   of  the  ship^s  detention  was  invalid,  the  assured  could  not 

C'>    Per  Lord  Ellenborough  in  Mel-        (n)  Bondrett  t;.  Hentigg,  Holt's  N. 

***  «>.  Andrews,  15  East,  15.  P.  Rep.  149. 

C>M^   Per    Lord    Ellenborough    in 

^•I^err.  Henderson,  4  Maule  &  Sel. 
584. 
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Cases  of  abso- 
lute total  loss 
on  ship  and 
goods  gene- 
rally. 


Where  goods, 
are  taken  out 
of  ship,  con- 
demned and 
sold,  and  pro- 
ceeds not  re- 
stored before 
action  brought, 
no  notice  of 
abandonment  is 
necessary  to 
make  the  loss 
total. 
Mullett  V, 
Siedden, 
IS  £ast,  S04. 


AlUert  where 
goods  after 
seizure  and 
condemnation 
remain  on 
board  ship 
unsold  and 
are  finally 
restored. 


Remarks  on 
this  case. 


rely  upon  the  subsequent  seizure  of  the  goods  as  an  absolute 
total  loss.  The  court,  however,  held  that,  as  in  this  case  the 
loss  on  the  goods  continued  absolutely  total  at  the  time  of 
action  brought,  the  plaintiff  might  recover  accordingly, 
without  any  notice  of  abandonment  (o) 

A  cargo  of  saltpetre  having  been  shipped  in  the  East 
Indies  by  an  American  citizen,  imder  license  from  the  com- 
pany, was  insured  on  his  account  for  a  voyage  from  Calcutta 
to  a  port  of  discharge  in  the  United  States :  the  ship,  with 
the  saltpetre  on  board,  having,  in  the  course  of  this  voyage, 
touched  at  the  Cape  of  Good  Hope,  was  seized  and  detained 
there  by  a  British  man-of-war,  and  the  saltpetre  libelled  in 
the  Vice  Admiralty  Court,  under  decree  of  which  it  was 
unshipped  and  sold  at  the  Cape,  for  the  benefit  of  the  captors : 
subsequently  (before  action  brought)  this  decree  was  reversed 
on  appeal,  and  the  property,  or  the  proceeds  of  the  sale^ 
directed  to  be  restored  to  the  agents  of  the  assured,  upoii. 
payment   of  the  captor's  costs;    but  down   to   the  time  oj 

action  brought^  no  part  of  the  saltpetre^  or  of  the  jum ifaa 

of  the  saJe,  had  been  received^  either  by  the  assured  or 
agent.      The   assured  having   claimed  a  total  loss,  it  w] 
objected  that  he  had  given  no  valid  notice  of  abandonmeni 
Lord  EUenborough,  however,  and  the  Court  of  King's  Bene' 
held  that  no  such  notice  was  necessary  under  the  circum 
stances.     ^^If,"  said  his  lordship,  *^  instead  of  the  saltpel 
Imving  been  taken  out  of  the  ship  and  sold,  and  the  proper^ 
devested,  and  the  subject  matter  lost  to  the  owner,  it  had 
mained  on  board  the  ship,  and  been  restored  at  last  to 
owner,  I  should  have  thought  there  was  much  in  the 
gument,  that,  in  order  to  make  it  a  total  loss,  there  shoi 
have   been  notice  of  abandonment,   and   that   such   not;^<^e 
should  have  been  given  sooner :  but  here  the  property  it^^^if 
was  wholly  lost  to  the  owner,  and,  therefore,  the  necessity     €Mf 
any  abandonment  was  altogether  done  away!^  {jp) 

In  this  case,  as  it  was  remarked  by  Lord  Ellenborougb 


(o)  Mellish  v.  Andrews,  15  Ea^it,  IS.     304.     See  judgment  of  Lord  Ellcobo- 
(p)  Mullett   V.    Shedden,  13  East,     rough,  ibid.  310. 


^ 
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and  Mr.  J.  Bayley  in  the  course  of  the  aimiment,  no  circum-  Cases  of  abso- 

.  lute  total  loss 

stanoe  had  happened  before  action  brought  "  to  make  the  on  ship  and 
original  detention  (which  was  the  cause  of  loss  alleged  in  the  ^||    ^°*" 

dedamtion)  few  than  a  total  loss;  "the  assured,**  said  Lord  

Ellenborough,  **  stands  upon  the  actual  destruction  as  to  him 
of  the  thing  insured^  which  precludes  the  necessity  of  any  notice 
to  abandon  tY."  (q)  The  effective  privation  of  his  property 
continued  total  as  to  the  assured  down  to  the  time  of  bringing 
his  action :  and  this  is  the  true  point  of  distinction  upon 
which  the  case  rests. 

If,  indeed,  goods  are  seized  and  confiscated  by  a  hostile  Confiscation  of 
government,  subject  to  a  pending  claim  for  their  restoration,  |y  ultimatr 
which  ultimately  results  in  the  restoration  of  a  part  of  the  >^^tution  of 

•^  ^  *  ,      part  before  ac- 

goods,  or  their  proceeds,  into  the  hands  of  the  assured  or  his  fore  action 
agents,  before  action   brought  —  in  such  case  the  assured  J^^ioss*  only 
cannot  recover  for  a  total  loss  without  havinc^  riven  due  ^i>«re  notice  of 

°    °  abandonment 

notice  of  abandonment.     Thus,  where  sugars,  insured  from  has  been  given 
Hfondon  to  Rotterdam,  were,  on  arrival  there,  seized,  and  otherwise  an 
afterwards  confiscated  and  sold,  by  the  orders  and  for  the  xullli^w**'^ 
benefit  of  the  Dutch  government,  but,  in  consequence  of  Edwards, 

f  1/.     1  1  1  1       12  East,  488. 

^t;rong  remonstrances,  half  the  proceeds  were  subsequently 
i^estored,  and  paid  to  the  consignees  in  Rotterdam,  who 
landed  them  over  to  the  assured — Lord  EUenborough  in- 
"fcimated  that  the  assured,  after  such  restoration^  could  not 
l^ave  brought  his  action,  and  recovered  as  for  a  total  loss, 
"t^nless  he  had  given  due  notice  of  abandonment,  (r) 

In  a  similar  case,  where  coffee  had  been  seized  and  con-  Goldsmid  ». 
^seated  by  the  Danish  government,  but  the  consignees  abroad  4  Taunt  802. 


allowed  to  conduct  the  sale,  and  to  re-imburse  them- 
selves, out  of  the  proceeds,  the  amount  of  the  bills  which  they 
liad  accepted  and  paid  on  account  of  the  assured  upon  the  credit 
€>f  the  consignment,  Mr.  J.  Gibbs  said,  ^'  If  the  plaintiff  had 
lirought  an  action  after  this  salvage  (i,  e.  the  amount  received 
\yj  him  from  the  consignees  on  their  acceptances,  and  which 
l:iad  been  allowed  them  out  of  the  proceeds  of  the  sale)  for  a 

• 

(9)  Mullettv.  Shedden,  13  East,  309.     case,  as  far  as  it  applies  to  the  distinc- 
(r)  Tunno  o.  Edwards,  12  East,488.     tion  now  in  question. 
Such  seems  to  be  the  true  result  of  the 
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Cases  of  abso- 
lute total  loss 
on  ship  and 
goods  gene- 
rally. 


Result  of  these 
cases. 


Where  thing 
insured  sub- 
sists in  specie, 
and  there  is  a 
chance  of  its 
recoTcry,  no- 
tice of abandon- 
ment is  neces- 
sary to  make  a 
total  loss. 

Where  there  is 
no  such  chance, 
the  fact  of  its 
subsisting  in 
specie  at  the 
time  of  the 
casualty  or 
sale,  is  of  no 
importance. 


total  loss,  the  defendant  would  have  non-suited  him  for  want 
of  an  abandonment.  I  do  not  state  that,  upon  seizure,  the 
plaintiff  might  not  sue  for  a  total  loss  without  abandonment, 
but,  after  the  restoration^  no  abandonment  having  been  declared 
in  the  meantime^  that  which  was  for  a  time  a  total  loss  became 
an  average  loss ;  and  then,  all  that  is  restored,  is  restored  for 
the  benefit  of  the  assured,  not  of  the  underwriter,"  {$) 

In  these  two  cases  the  point  as  to  notice  of  abandonment 
was   only   indirectly  raised;  and  the  true   result   of  both 
appears  simply  to  be :  that  the  assured,  on  seizure  and  con- 
fiscation of  his  goods,  may  claim  a  total  loss  without  notice 
of  abandonment,  if  he  pleases ;  that,  if  no  restoration  takes 
place  before  action  brought,  he  may  recover  in  such  action 
the  whole  amount  he  claims :  but  if,  before  that  time,  a 
restoration  of  any  part  takes  place,  he  can  only  recover  an 
average  loss ;  in  order  to  recover  as  for  a  total  loss  under 
such  circumstances,  in  any  events  he  must  give  due  notice  of 
abandonment.      In    fact,    as   Lord    EUenborough    says   in. 
Mellish  17.  Andrews,  ^^  where  there  is  an  abandonment,  the 
risk  is  thrown   on   the   underwriters;    where   there   is  n 
abandonment,   the   party   takes  the   chance  of  recoveri 
according  to  his  actual  loss."  {t) 

In  the  case  of  Tunno  v.  Edwards,  Lord   EUenborough 
says,  '^  Is  it  not  an  established  and  familiar  rule  of  insuran 
law  that,  where  the  thing  insured  subsists  in  specie^  and 
is  a  chance  of  its  recovery y  in  order  to  make  it  a  total  1 
there  must  be  an  abandonment  ? "     This  is,  no  doubt,  t 
rule  ;  but  then  both  its  terms  must  be  carefully  attended  t- 
the  mere  fact  that  the  thing  insured  subsists  in  specie  at 
time  of  the  loss  does  not  render  it  necessary  to  give  not:ioe 
of  abandonment,  unless  there  is  also  at  that  time  a  chance  of 
its  recovery:  where  there  is  no  such  chance,  the  mere  cir^ 
cumstance  of  its  subsisting   in  specie   at  the  time  of  the 
casualty  is  of  no  importance.     "  The  loss,"  as  Lord  A}cmgsr 


(f)  Goldsmid  v.   Gillies,  4  Taunt.      '  {i)  Mellish  v.  Andrews,  15  East,  16. 
802. 
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is,  in  its  nature,  total  to  him  who  has  no  means  of  Cases  of  abso- 

!_•  X  1     ^1         1  •      •      iM»A  •      /•  'j.  lute  total  loss 

mg  his  property,  whether  his  mabihty  arise  from  its  on  ship  and 

ition,  or  from  any  other  insuperable  obstade."  (u)  ^^^  8*"°" 

I  where  such  a  loss  has  taken  place,  followed  by  sale, 

,  ,  Assured,  by 

cured  may,  by  his  own  conduct,  in  electing  to  take  to  taking  to  pro- 

seeds  of  the  sale,  instead  of  making  his  claim  against  ^ay  Vaive  his 

lerwriters,  if  he  thereby  alters  the  position  of  facts,  ^^^^^^^  [^^« 

afiect  their  interests,  forfeit  his  claim  to  recover  for  loss. 
loe8.(v) 

80,  e  conversoy  even  in  a  case  where  they  would  other-  So  the  under- 
entitled  to  notice  of  abandonment,  the  underwriters,  his  own  con- 
p own  conduct,  may  forfeit  the  right  to  insist  upon  it :  ^.J^^^  to^mTtic" 
re  the  assured,  on  hearing  that  his  ship  has  put  into  of  abandon- 
repair  in  a  disabled  state,  expresses  his  desire  to  the 
riters  to  abandon,  but  they  dissuade  him  from  it,  and 
le  lepurs  to  be  made  at  their  expense :  this  supersedes 
essity  for  any  notice  of  abandonment,  and  the  assured, 
;   it,  may  recover  the  whole    amount  of  the   in- 

.(«,) 


[L  Absolute  total  Loss  of  Ship  in  cases  of  fFreck,  or 
Irreparability  followed  by  Sale, 

5.  Where  the  ship  in  the  course  of  the  voyage  and  by  Absolute  total 

ncy  of  the  perils  insured  against,  becomes  an  absolute  ^ases  of  wreck, 

—where  she  has  been  broken  in  pieces  and  dismembered,  ^JJi*"  foji'^ed 

"her  planksand apparel  are  scattered  on  the  sea(a:) ;**  by  sale. 

a  case  of  absolute  total  loss  on  ship,  "  although  the  Where  the  ship 

)r  a  greater  part  of  the  fragments  may  reach  the  shore  "J^no  „". 

ik."  (y )    In  such  case  it  is  quite  clear  that  the  ship,  V^e  of  abau- 

^  '  donment  is  re- 

quisite* 

!r  Lord  Abinger  in  Boux  v,  (v)  Da  Costa  o.  Newnham,  2  T. 

S  Bingh.  N.  C.  279.  Rep.  407. 

itcbellv.  Edie,  1  T.  Rep.606.  (x)  Per   Dallas   C.  J.   in   Bdl   v. 

I  per  Lord  Abinger,  Roux  v.  Nixon,  Holt's  N.  Pr.  423. 

I  S  Bingh.  N.   C.  286.     See,  (y)  Opinion  of  the  Judges  delivered 

P.  Allwood  r.  Henckell,  Park  to  the  House  of  Lords,  in  Irving  v, 

>99.*8th  ed.  Manning,  8tb  July,  1847. 

3T 
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Abiolute  total 
kMt  of  ihip  in 
cases  of  wreekf 
or  irrepara* 
bility  followed 


Aiid4lierule 
b  the  same 
where  the  ship, 
though  her 
planks  may 
hold  together, 
u  yet  so  da- 
maged that  she 
either  cannot 
be  repured  at 
all  soasto  keep 
the  sea  as  a 
ship,  or  only  so 
repaired  at  a 
cost  greater 
than  her  ralue 
when  repaired, 
and  is  conse- 
quently sold 
where  she  lien- 


In  such  cases, 
it  is  not  ike 
9ah  which 
makes  the  loss 
absolutely  total, 
but  the  state  of 
damage  to 
which  the  ship 
has  been  re- 
duced before 
the  sale,  and 
which  makes 
that  measure 


as  a  shipy  is  totally  destroTed;  —  the  Mp  has  perished,  only 
the  ioreck  remains.  Les  dSbris  du  navtre  naufragi  eansient 
mats  le  navire  iCexiste  plus,  {z) 

No  doubt,  accordingly,  has  ever  existed,  that  in  a  case  of 
this  kind  the  assured  may  recover  the  whole  amount  of  the 
insurance  without  any  notice  of  abandonment,  it  being  under- 
stood that  the  wreck  which  comes  to  hand  is  a  salvage  for  tUe 
benefit  of  the  underwriter. 

It  is  now  also  established  by  the  recent  course  of  our 
jurisprudence,  that,  although  the  damage  done  to  the  ship 
by  the  perils  insured  against,  be  somewhat  short  of  this 
complete  wreck,  or  actual  dismemberment,  although,  that  li^ 
her  hull  may  hold  together ,  and  the  form  of  a  skip  renusm  — 
yet,  if  the  damage  be  so  great  as  to  make  it  wholly  imposBfr- 
ble  for  the  master,  by  any  means  in  his  power,  to  repair  her 
so  as  to  keep  the  sea  as  a  ship,  or  to  do  so  except  at  a  cost 
that  would  exceed  the  ship's  value  when  repaired;  and  the 
master  consequently,  acting  bond  fide  and  as  a  prudent  owner 
would,  if  uninsured,  sells  the  ship  where  she  lies —r- the  assured 
may  treat  this  as  an  absolute  total  loss  of  the  ship,  and 
recover  the  whole  amount  of  the  insurance,  without  giving 
notice  of  abandonment,  (a) 

It  must,  however,  carefully  be  borne  in  mind  in  these 
cases,  that  it  is  not  the  mere  fact  of  sale  which  entitles  the 
assured  to  recover  without  notice  of  abandonment;  in  the 
language  of  Mr.  J.  Bayley,  "  there  is  no  such  head  of  insure 
ance  law  as  loss  by  sale{b);^^  that  wluch  entitles  the  assured 
to  treat  the  loss  in  such  cases  as  absolutely  total,  is  the  state 
to  which  the  ship  has  been  reduced  by  the  perils  insured 
against  previous  to  the  sale,  and  which  alone  justified  the 


(z)  Emerigon,  chap.  xviL  sect.  S. 
ToL  ii.  p.  813.  ed.  1827. 

(a)  Idle  V,  Royal  Ezch.  Ass.  Comp., 
S  Moore,  115.,  8  Taunt.  755.  Robert- 
son V.  Clarke,  1  Bingh.  444.  Robert- 
son V,  Camithers,  2  Stark.  571.  Cam- 
bridge  v.  Anderton,  Ry.  &  Mood.  60., 
1  Carr.  &  P.  213.  S.  C.  2  B.  &  Cr. 
691.  Doyle  v.  Dallas,  1  M.  &  Rob. 
48.     Gardner  V.  Salvador,  ibid.  116.; 


and  see  judgment  of  Lord  Abiogv  fa 
Rous  V.  Salvador,  3  Bingh.  N.  C.  S88. 
overruling  the  earlier  eases  of  AUwood-^ 
V.  Henckell,  Park  on  Ins;  399.  8«h 
Hodgson  V,  Blackistont  ibid.  400L  BOlii 
and  also,  as  to  this  point,  the  ji 
of  Tindal  a  J.  in  Rous  a.  Salt 
1  Bingh.  N.  C.  526. 

(6)  In  Gardners.  SalTadoTtl 
&  Rob.  117. 
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tt6r  in  aeUing.     The  loss,  in  fact»  before  the  sdky  must  be  Abiolute  total 

J,  independently  of  the  election  of  the  assured  to  treat  it  as  c«Mt  of  wreck, 

I,  in  order  to  enable  the  assured  after  the  sale,  to  recover  bUil^felwed 

it  as  a  total  loss  without  notice  of  abandonment     Where  ^y^e. 

isnot  80,  and  a  notice  of  abandonment  would  otherwise 

eqnittte,  in  order  to  show  that  the  assured  elects  to  treat 

\  a  total  loss,  the  mere  &ct  of  the  sale  will  not  excuse  the 

i  of  such  notice,  (e) 

he  following  is  the  leading  case  by  which  the  aboye 

tion  has  been  established  in  our  jurisprudence. 

.  timber  laden  ship,  insured  firom  Quebec  to  Bristol,  in  Cambridge  v. 

Bg  down  the  St.  Lawrence,  struck  upon  the  rocks,  and  Ry.  &  Mood 

ao  fittt  «et  that  the  master,  after  making  every  possible  p^^^^  ^^  ^ 

'Weonld  not  get  her  o%  but  was  obliged  to  leave  her  there  c.  69i.; 

«ed  to  a  heavy  sea  {d) ;  having  procured  surveyors,  and,  RyL  203. 

ngst  others,  a  Lloyd's  agent  from  Quebec,  to  examine  the 

el^  she  was  fimnd  to  be  so  damaged,  that,  although  still 

ining  the  form  of  a  ship,  she  was  only  saved  from  going 

ieoes  by  the  timber,  which  formed  the  greater  part  of  the 

;»;  and,  in  the  judgment  of  the  surveyors,  the  expense  of 

bg  her  off  the  rocks  (if  that  could  be  accomplished),  and 

iriog  her,  would  exceed. her  value  when  repaired:  they, 

efore,  advised  the  master  to  sell  her,  which  advice  he,    . 

g  ignorant  of  the  insurance,  complied  with,  and  accord- 

f  sdkd  her  in  Quebec,  with  her  register;  the  purchaser, 

Bg  suooeeded  in  gating  her  off  the  rocks,  repaired,  and 

her  on  another  voyage,  at  the  outset  of  which  she  was 

ia  the  Gulf  of  St.  Lawrence;  the  plaintiff,  who  had    - 

r  given  any  notice  of  abandonment,  brought  his  action 

itotalloss. 

;  was  contended,  iox  the  defendant,,  that,  as  the  ship  still 

ted  as  a  ship  at  the  time  of  the  casualty,  and  was  sold, 

Sie  tiie  Very  able  argument  of  were  washed  on  shore,  the  stem  and 

•  llaule  (then  at  the  bar)  in  Roux  gripe  were  gone,  and  the  ship   was 

mdor,  S  Bingfa.  N.  C.  270.  bilged,  hogged*  and  twisted  in  such  a 

BWbre  the  master  left  the  ship  manner  that  he  considered  it  impossi- 

to  Quebec  for  adTice,  he  bad  ble  to  make  her  seaworthy.**   From  the 

on  exaxmnation,  **  that  the  keel  report  of  the  case  in  4  Dowl.  &  Ryl. 

ne  fofe  and  aft,  and  pieces  of  it  204. 
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•    • 


letoiiung  the  form  of  a  ship  indeed,  but  so  far  damaged  as  to  Absolute  total 
bk^e  ceased  to  exist  for  any  useful  purposes  as  a  ship.    ^^  She  cases  of  wreck, 
in»,  iKerefore,''  as  Lord  Tenterden  expressed  himself  in  a  bmrfoS^ed 
roJj^uent  case,  "  no  longer  to  be  deemed  a  ship,  but  rather  by  sale. 
Materials  for  another  ship."  {g) 

Aad  the  case  is  a  direct  authority  for  the  position,  that 
^1^  a  ship  reduced  to  such  a  state  is  sold  abroad,  the 
pl^tiff  need  give  no  notice  of  abandonment  in  order  to 
'^yer  as  for  a  total  loss. 

Xn  a  subsequent  case  the  otoner  of  a  ship  which  had  sunk,  Doyle «.  Dallas, 
^  £aenos  Ayres  Boads,  sold  her  as  she  lay,  because,  in  the  4g^ 
opinion  of  surveyors,  among  whom  was  a  Lloyd's  agent,  the 
^pense  of  raising  her  (even  if  she  could  be  raised  at  all)  would 
P^olably  be  more  than  she  was  worth :  it  was  admitted  that  no 
^ffcctml  notice  of  abandonment  was  in  fact  given  ;  and  the  ques- 
tion as  to  the  totality  of  the  loss  was  put  entirely  upon  the 
point,  whether  the  sale  was  justified  under  the  circumstances, 
rkc  jury  having,  upon  the  facts,  found  that  the  sale  was  not 
jnstdfied,  a  verdict  passed  for  the. defendant,  which  the  court, 
oc^    application  for  a  new  trial,  refused  to  disturb  (A):  had 
ilieir  decision  been  the  other  way,  it  certainly  appears,  from 
il>e  whole  tenor  of  Lord  Tenterden's  summing  up,  that  the 
^■^ant  of  notice  of  abandonment  would  have  been  held  no 
<A>]ection  to  the  plaintiff's  right  to  recover  for  a  total  loss : 
ttid  the  case,  in  this  view,  is  an  authority  for  the  position 
^i^at  a  sale  of  ship  by  the  owner  abroad,  if  justified  by  the 
^parent  impossibility  of  recovering  the  ship  at  all,  or  at  an 
^^peose  less  than  her  worth  when  recovered,  gives  a  right  to 
^^Stssi  the  whole  amount  of  the  insurance  without  notice  of 
abandonment. 

In  another  case,  which  came  before  the  court  very  shortly  Gardner ». 
afterwards,  a  total  loss  was  claimed  upon  a  ship  which  had  fMood.'^&  Rob 
"^en  driven  on  rocks  in  the  course  of  her  voyage,  and  sold  ^^^* 
«>y  the  master  where  she  lay,  imder  the  advice  of  surveyors, 
^fco  were  of  opinion  that  she  was  a  complete  wreck  and  that 

is)  In  AUen  r.    Sognie,  Dans.  &     48.,  ruling  of  Lord  Tenterden,  p.  54. 
^192.  This  case  will    be    cited    at   greater 

(0  Dojle  V.  Dallas,  1  Mood.  &  Rob.    length  in  the  next  chapter. 
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Abwhite  loUl  at  mu  impoitibU  to  get  lier  off":  no  notice  of  abeikdcHinient  ■ 
Gua  of  wreck,  stated  to  have  been  giveii,  and  no  point  u  to  want  <^  nolio 
°r.""^|f*V,  appears  to  have  been  ruaed.  Mr.  J.  Bayley  aaid  to  the  jtuj 
br  liie.  "  The  question  in  this  case  is,  whether  you  are  satisfied  thtz 

has  been  a  total  loss  by  the  perils  of  the  aeas.  Ihwo^n 
^'  '  ^'  auck  liead  in  inturance  law  as  lou  by  tale, ;  If  the  sHuatia 
of  the  ship  be  such  that  by  no  meant  wit/un  the  nuufer't  ream 
it  can  be  treated  so  as  to  retain  the  character  of  a  ship,  then 
is  a  total  loes.  If  the  master,  by  means  mthin  his  read 
can  make  an  experiment  to  save  it,  toith  a  fair  hope  ofratanM 
it  to  the  character  of  a  ship  (t.  e.  a  sea-going  Tosael),  Ae  come 
ly  seUinff,  turn  it  into  a  total  loss.  Bona  fides  in  the  nuub 
will  not  decide  the  queetion,  for  if  he  sella  erroneously  whi 
is  entitled  to  the  character  of  a  ship,  though  he  thinks  it 
wreck,  it  will  not  do."  (i) 

It  appears,  then,  that  these  authco-ides  support,  or,  at  ai 
events,  are  not  inconsistent  with,  the  position  established  b] 
Cambridge  v.  Anderton,  that,  when  a  ship  is  sold  by  tbe 
mastor,  or  owner  {j),  under  such  circumetances  tha^  thoi^ 
her  timbers  hold  tf^etber,  though  she  may  not  have  lost  (^ 
form  of  a  ship,  yet  she  has  ceased  to  exist  for  any.nM&l 
purposes  as  a  ship,  and  beccone  a  mere  congeries  of  pluk% 
the  cost  of  repairing  which,  so  as  to  restore  to  it  its  6 


Result  oTtbe] 
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to  tbe  two  Nisi  Prius  dedoions  of  Allwood  v.  AbMlate  total 
lod  Hodgson  v.  Blackiston,  which  he  regarded  as  eaaet  ofwndL 


m  the  proposition,  without  any  limitation,  that  a  baSlfoUaUd 
ibandonment  is  neoessarj,  though  ship  and  cargo  b j  sale. 
sold  and  converted  into  money,  at  the  time  when 
of  loss  is  received.  (A) 

laes,  however,  only  show  that  the  mere  fact  of  sale  Cuciof  Hodg- 
99pecHve  of  the  state  of  the  ship  or  cargo  which  led  istonand 
ified  it,  does  not  constitute  an  absolute  total  loss,  He^WLooo. 
3  assured  may  receive  intelligence  at  one  and  the  tulered. 
of  the  loss  and  the  sale.     In  the  case  of  Hodgson 
m(I)  no  facts  are  stated  at  all,  but  merely  the 
lid  down  without  any  qualification.    In  Allwood  t;. 
oi)  the  facts  were,  that  a  ship,  with  cargo,  insured  Alhrood  v. 
eward  voyage  from  Jamaica  to  London,  having  p^^  ^  sth 
ired  by  the  French  and  recaptured,  was  carried  ^ 
oa  by  the  recaptors,  and  there  sold,  under  a  vice- 
iecree,  by  a  prize  agent,  who  held  the  proceeds 
ooncemed,  subject  to  the  recaptors' salvage^  the 
10  received  news  of  the  loss  and  of  the  sale  at  the 
at  first  elected  to  take  to  the  proceeds,  but  sub- 
i;ave  notice  of  abandonment,  which,  being  out  of 
treated  as  a  nullity,  and  then  brought  his  action 
loss :  it  was  contended  that,  as  in  this  case  the 
id  been  sold  and  converted  into  money  before  the 
\o  where  the  ship  was  taken  to,  the  loss  was  absolutely 
nature,  and  no  notice  of  abandonment  was  neces^ 
d  Kenyon,  though  he  gave  no  decided  opinion 
it,  inclined  to  think  that  the  case  was  the  same  as  if 
)f  had  remained  in  specie  at  Antigua,  and  had  not 
ind  the  verdict  was  ultimately  taken  for  an  average 


gment  of  Tlndal  Ch.  J.         (m)  Allwood  o.  Henckell,  Park  on 
alfadoTt  1  Biogh.  N.  C.     Ins.  399.  Sth  ed. 

(n)  Ibid, 
n    r.  Blackiston,   Park 
loCc^  Sth  ed.,  Marsh,  on 

3  T  4 
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AI>so1u(e  total 
loss  of  ship  in 
canes  of  wreck, 
or  irrepara- 
bility  followed 
by  sale. 

These  cases  not 
inconsUtcut 
with  Cam- 
bridge V.  An- 
derton. 


Doctrine  of 
Cambridge  v. 
Anderton  re- 
cognised and 
reaffirmed  by 
the  Court  of 
Exchequer 
Chamber  in 
lioux  V,  Salva- 
dor, 3  Bingh. 
N.  C.  266. 

Where,  how- 
ever, ship  sub- 
sists in  specie, 
as  a  ship,  when 
assured  first 
receives  notice 
of  loss,  he  can- 
not, by  electing 
to  sell  instead 
of  repairing, 
entitle  himself 
to  ciaim  a  total 
loss  without 
notice  of  aban- 
donment. 


I^fartin  v. 

Crokatt, 

14  East,  '465. 


It  18  clear  that  this  case,  when  its  facts  are  looked  to,  is  no 
authority  against  the  doctrine  of  Cambridge  v.  Anderton: 
here  nothing  is  stated  with  regard  to  the  state  of  damage  to 
which  the  property  was  reduced;  for  any  thing  that  appears 
to  the  contrary,  the  sale  was  wholly  unjustifiable :  the  ship 
might  have  been,  and  in  all  probability  was,  subsisting  in 
specie  as  a  ship ;  though  part  of  the  cargo  was  plundered,  the 
rest,  for  all  that  appears  to  the  contrary,  might  have  been 
forwarded :  the  case,  in  fact,  merely  sliows  that  there  is  no 
such  head  in  insurance  law  as  loss  by  sale ;  in  other  words^ 
that  the  mere  fact  of  sale  abroad,  before  notice  of  loss 
received,  does  not  dispense  with  notice  of  abandonment, 
where  the  state  of  circumstances,  at  the  time  of  sale,  was 
not  such  as  to  have  entitled  the  assured  to  recover  for  a 
total  loss  without  such  notice ;  accordingly.  Lord  Abinger,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  Koux  V.  Salvador,  which,  as  to  this  point,  reversed  that  of 
the  Court  of  Common  Fleas,  expressly  upheld  the  authority 
of  Cambridge  v.  Anderton,  which  must  now,  therefore,  be 
taken  as  undoubted  law.  {o) 

§  367.  In  Cambridge  v.  Anderton  the  ship,  for  all  practical 
purposes,  had  ceased  to  exist  as  a  ship  when  sold,  and  the 
sale  was  effected  by  the  master  abroad,  without  communi- 
cating with  the  assured,  who  received  intelligence  at  one  and 
the  same  time  of  the  loss  and  the  sale :  where  this  is  not  so, 
but  the  ship,  though  much  damaged,  is  still  subsisting  as  a 
ship  when  the  assured  receives  intelligence  of  the  loss,  he 
cannot,  by  electing  to  sell,  instead  of  repairing,  her,  on  the 
probable  estimate  of  the  expenses  of  repair  being  greiUer  than 
her  repaired  value,  entitle  himself  to  recover  a  'total  loss 
without  notice  of  abandonment :  this  is  shown  by  the  follow-  - 
ing  cases :  — 

A  ship  and  cargo  being  insured  from  Carlscrona  (in  Sweden]^ 
to  London,  the  ship,  in  the  course  of  her  voyage,  became 
£ea-damaged  that  she  was  forced  to  run  into  Warbuig^ 


(o)  S  Bingb.  N.  C.  266.,  4  Scott,  1. 
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Binall  fisluiig  place  on  the  Swedish  coast,  where,  on  survey,  Absolute  toul 

-  _^    1     •  11         /»  J'  i_  loss  of  ship  in 

she  was  reported   incapable  or  proceeding  on  her  voyage  cases  of  wreck, 
without  thorough  and  very  expensive  repair.     The  assured,  ^'||[^}Jf|™^ed 
on  hearing  this,  without  giving  any  notice  of  abandonment^  by  sale. 
stated  the  facts  to  the  underwriters,  asking  directions  how  to 
proceed ;  they  declining  to  interfere,  he  ordered  a  sale  of  the 
ship  and  cargo  (which  latter  was  undamaged)  for  the  benefit 
of  all  concerned :  they  were  accordingly  sold  on  the  spot,  and 
realised  so  little  that,  after  deducting  the  expenses  of  the  sale 
and  salvage,  a  balance  of  20/.  was  left  against  the  assured : 
the  assured  on  this,  having  brought  his  action  for  a  total  loss. 
Lord  Ellenborough  directed  a  nonsuit,  on  the  ground  that, 
as  the  ship  contintied  to  subsist  in  specie  in  the  place  whither 
she  was  carried,  this  was  not  a  total  loss  without  notice  of 
abandonment.     On  motion  for  a  new  trial,  the  court  refused  Reason  whj 
the  rule  (p) :  Mr.  J.  Bayley  said,  the  ship  remained  all  tlie  ^on^cnt  ^ 
time  in  the  character  of  a  ship,  when  the  owners  proceeded  *o»*^^^*>«  g>^«" 

^•^  \\  ^  *^  m  such  case. 

to  the  sale  of  her  without  giving  notice  of  abandonment ; 
and  Lord  Ellenborough  said,  "  Where  the  thing  subsists  in 
specie,  as  it  did  here,  I  cannot  but  say  that  an  abandonment 
is  necessary ; "  and  his  lordship  then  states  the  reason  why 
notice  of  abandonment  ought  in  such  cases  to  be  given,  viz. 
'*  in  order  to  enable  the  underwriters  to  elect  whether  or  not 
they  will  incur  the  expenses  of  repair ^^  (y) 

A  ship,  after  sailing  seaworthy  on  her  voyage  from  Hull  Bell ».  NUon, 
to  Quebec,  was  overtaken  by  bad  weather,  and  obliged  to  423. 
imn  into  Limerick,  which  then  had  no  docks  fit  for  taking  in 
Or  repairing  a  ship  of  her  size.  On  survey,  she  appeared 
l^uch  damaged,  and,  as  the  agent  of  the  assured  there  con- 
ceived it  to  be  impossible  to  remove  her  to  any  other  port  for 
^repairs,  they  had  her  resurveyed,  condemned,  and  broken 
Xip  where  she  lay,  as  the  best  course  for  all  concerned.  No 
notice  of  abandonment  having  been  given,  it  was  held  that  the 
assured  could  not  recover  as  for  a  total  loss.(r)  Dallas, 
C!«  J.,  after  admitting  that  there  were  cases  in  which  the  as- 

(p)  Martin  v.  Crokatt,  14  East,  465.     423.     The  court  in  banc  wcreunanim- 
(9)  Ibid.  467.  ous,  that  notice  of  abandonment 

(r)  Bell  V.   KixoD,   Holt*s  N.  Pr.     necessary  in  this  case. 
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Absolute  total 
lossof  ihip  in 
cues  of  wreeky 
or  irrepon-. 
bility  fiiUovod 
by  sale. 


Retnarkfonthe 
case  of  Bell  r. 
Nizoo, 


Where,  how- 
ever, ship  is  a* 
mere  congeries* 
of  planks, 
assured  b  j 
selling  does 
notwaire  the 
right  to  insist 
on  prenous 
notice  of  aban- 
domnent. 


sured  may  claim  a  total  lofls  without  abandomnenty  added, 
'*BiU  if  the  case  be  doubtful^  the  €usured  ought  not  to  take 
upon  himself  to  determine  for  the  underwriter,  to  break  up  the 
ship,  and  call  upon  them  for  a  total  loss.  The  ship  is  proved 
to  have  been  in  that  condition,  that  it  was  necessary  to  have 
a  survey.  She  was  not  a  wreck  ;  her  timbers  were  together; 
she  existed  as  a  ship  specifically,  both  when  she  was  surveyed 
and  when  she  was  sold.''(«) 

Mr.  Phillips  (t),  remarking  on  this  case^  observes,  ''  The 
formal  abandonment  of  a  ship  that  has  been  broken  up,  anj 
the  pieces  sold  as  mere  materials  or  fuel,  seems  about  as  idle 
ceremony  as  can  be  well  conceived."  But  the  decision  seems 
correct  in  principle,  when  the  circumstances  of  the  case  are 
attended  to :  the  ship  remained  a  ship  tUl  broken  up  by  ike 
assured;  her  destruction  as  a  ship  was,  therefore,  not  imme- 
diately caused  by  the  perils  insured  against;  it  was  the  work, 
not  of  the  winds  and  waves,  but  of  the  assured  himself,  who 
oughti  by  notice  of  abandonment,  to  have  given  the  under- 
writers the  option  of  taking  to  the  ship  as  she  stood  before 
being  broken  up,  and  making  what  they  could  of  her* 

The  position,  in  fact,  established  by  this  and  the  preceding 
case  simply  is,  that  if  the  ship  at  the  time  of  loss,  notice  of 
loss  and  sale,  continues  to  subsist  specifically  as  a  ship,  the 
assured  cannot,  on  any  probable  estimate  of  its  not  h&ng 
worth  while  to  repidr,  proceed,  without  ^ving  notice  of  aban- 
donment, to  have  her  sold  or  broken  up,  and  then  call  upon 
the  underwriters  for  a  total  loss. 

If,  however,  he  have  given  such  notice,  and  then  orders  a 
sale,  this  will  not,  it  seems,  operate  as  a  wuver  of  his  notice; 
at  all  events,  where  the  ship  is  as  a  ship  wholly  irreparable, 
except  at  a  cost  greater  than  her  repaired  value,  (ti) 

§  368.  A  question  may  be  raised,  whether,  if  the  ship  reach 
her  home  port,  or  that  of  her  destination,  in  so  shattered  and 


(«)  BeUv.  l^zon.  Holt's  N.Pr.  425.        (u)  Allen  v.  Sugnie»  Dans.  & 
(f)  3  Phillips  on  Ins.  234.  188. 
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fi*"^**>H)cred  *  state  as  to  be  no  longer  a  ship,  but  a  wreck,  Abioiute  total 

^  ^Bnred  may  recover  for  a  total  loss  without  notice  of  cawt  of  wreck, 

*«*»iiiient :  if  she  be  wrecked  in  pieces  off  such  port,  so  Siu^foito^ 

t«t  QodnDg  but  her  fragments  come  to  hand,  there  can  be  by  nle. 

^doubt  that  he  may,  and  the  wreck  will  then  be  a  salvage  Can  there  bean 

ftp  tlie  benefit  of  the  underwriters :  if,  however,  her  planks  jJHTlUJ^i^J** 

*°tt  hold  together,  so  that  she  retains  the  shape  of  a  ship,  •mvuv  a 

^°OQgh  wholly  irreparable,  so  as  to  be  fit  to  take  the  sea  portofdestina- 

^B>^iii,  except  at  a  cost  greater  than  her  value  when  repaired,  ^^ 

^t  .  Iff  in  sueh 

^6  safer  practice  would  appear  to  be,  to  give  notice  of  oaw,  her  planks 
•bandonmcnt :  if  that  be  done,  the  fact  of  her  being  brought  i^iIl2?to^Ce 
&U8   disabled  into  her  port  of  destination  will  make  no  "oHoeofaban- 

l«j^^  donment. 

ufierenoe  to  the  right  of  the  assured  to  daim  a  total  loss.  g|„^  ^  p^]. 
Riiis,  in  Shawe  v.  Felton,  where  the  ship  had  experienced  ^^"«  ^  ^^^ 
>  conciurion  at  sea,  which  so  disabled  her,  that,  though  her 
uxibers  held  together,  she  was  yet,  to  all  practical  purposes, 
"vrreck,  and  could  only  be  kept  afloat  in  harbour  by  lashing 
Ci^  to  another  ship,  the  assured,  who  had  given  notice  of 
Mmdonment,  was  held  not  precluded  from  recovering  a 
'tal  loss,  because  the  port  into  which  she  had  been  so 
x>iight  was  her  port  of  destination,  (y) 

So,  in  Allen  v.  Sugrue,  where  the  ship  had  got  aground  Allen  v.  Su- 
^  off  the  entrance  to  her  liome  port,  and  was  afterwards  cn  sex. 
Kight  into  that  port  in  such  a  state  that,  though  her 
^bers  were  together,  she  had  still  ceased  to  exist  for  any 
fill  purpose  as  a  ship,  and  was,  in  fact,  a  mere  conff cries  of 
tks,  which  could  only  be  restored  to  the  character  of  a 
going  ship,  at  a  cost  which  would  have  exceeded  her  value 
u  repaired,  the  assured,  on  notice  of  abandonment,  was 
entitied  to  recover  a  total  loss  (to) :  and  the  law  as  to  Same  law  in 
Domt  is  the  same  in  the  United  States,  (x)  sutes. 


ihawe  «.  Felton,  2  East,  108.  (x)  f  Ralston  o.  Union  Ins.  Comp  , 

lllen  V,  Sugrue,  Dans.  &.  LL  4  Binnej,  386.  f  Peters  o.  Phanix  Ins. 

.  C.  8  B.  &  Cr.  561.,  3  Man.  Comp.,   3  Serg.  &  Ilowle,  25.,  cited 

\  2  Phillips  on  Ins.  27a 
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Sect.  III.   Absolute  Total  Loss  on  Sea^damaged  Goods  when 
thrown  away  or  sold  in  the  course  of  the  Voyage. 

Absolute  total  §  ^^^'  Almost  all  perishable  goods  are  insured  in  this 

!^a«!dr!raodfl  ^^^^^7  Yiiih  a  warranty  to  be  "  free  of  average,"  that  is,  as 

when  thrown  wc  have  already  seen,  with  a  stipulation  on  the  part  of  the 

^lomntofthe  Underwriter  that,  in  respect  of  such  articles,  he  will  be 

^*nf09^ liable  for  nothing  short  of  a  total  loss. 

Almost  all  the  Hence,  almost  all  the  cases  in  which  the  question  has 

cases  of  ahso* 

lute  total  loss  '  been  'raised  as  to  the  underwriter's  liability  on  articles  war- 
^^"^^^  ranted  "  free  of  average "  have  turned  on  the  point,  what, 
sea-damage  to    upou  articles  SO  insured,  amounts  to  a  total  loss  ? 

memorandum  ,  «iii« 

articles.  It  is  not,  howevcr,  to  be  concluded  on  this  account,  that 

a  total  loss  on  articles  warranted  free  of  average  is  a  different 
thing  from  a  total  loss  on  other  perishable  goods  not  so  in- 
sured :  the  contrary  is  the  case. 
But  where  the  In  all  cases,  in  fact,  except  those  of  partial  loss,  the  goods 
on  thTtotaih '  Comprised  in  the  memorandum  stand  on  the  same  footing  as 
of  the  loss,  all  other  goods(y);  if  the  question  turns  on  the  totality  of  the 
goods,  whether  loss,  there  is  uo  difference  between  them  and  other  perishable 
warranted  articlcs.  (z)     "  Whether  a  loss  be  total  or  partial  in  its  nature 

jT€t  Oj  flW*  ^    '  * 

rage''  or  not,  must  depend  on  general  principles.  The  memorandum  does 
same  footing,      not  vary  the  rules  upon  which  a  loss  shall  be  partial  or 

total :  it  docs  no  more  than  preclude  the  indemnity  for  an 
ascertained  partial  loss."  (a) 

As,  however,  in  practice  almost  all  articles  of  a  perishable 
nature  are  insured  "  free  of  average,"  and  all  the  cases,  since 
the  introduction  of  the  memorandum  into  our  policies  in 
1749,  have  had  reference  to  articles  so  insured,  the  inquiiy 
as  to  what  amounts  to  a  total  loss  on  perishable  goods  is 
practically  an  inquiry  in  what  cases  the  underwriter  is  liable 
for  any  loss  on  memorandum  articles^  —  the  term  by  which 

(y)  Per  Baylej  J.  in  Hunt  v.  Royal  1  Wbeaton's  Supreme  Court  Rep.  S19.,  . 

Exch.  Comp.  See  Benecke,  Pr.  of  In-  cited  2  Phillips  on  Ins.  494. 

dem.  383.  (a)  Per  Lord  Abinger  in  Roux  r^^ 

(z)  t  Per  Mr.  J.  Washington,   in  Salvador,  3  Bingb.  N.  C.  277,  278. 
Morcan  o.  United  States  Ins.  Comp.» 
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odities  warranted  free  of   average  by  the    common  Absolute  toul 

randmn  are  familiarly  known  m  msurance  law.  damaged  goods 

286  cases  may  be  divided  into  two  classes :  1.  Where  the  J***"  **"°T?  • 

•^  away  or  sold  la 

18  taken  place  in  the  course  of  the  voyage,  so  that  the  the  coarw  of  the 
never,  in  fact,  arrive  at  their  port  of  destination  at  all ; 


Two  classes  of 


here  the  assured  claims  to  recover  in  respect  of  sea  ^^^g^. 

ce  on  memorandum  articles  arriving  in  bulk  at  such   i.  Where  loss 

'  ^  takes  place  in 

the  course  of 

th  regard  to  the  former  class  of  cases,  to  the  considera-  2.^Vhere  Uie 
>f  which  the  present  article  is  confined,  the  following  S^  «»TiFe  at 
low  be  taken  as  the  rule  established  by  our  recent  destinatioo  sea- 

j  damaged. 

rudence.  * 

perishable  goods  which  have  been  once  sea-damaged  in   Principle  esta. 

n  ,  1  M  1  •        J      A  Wished  by  the 

ourse  01  the  voyage  are  necessarily  unshipped  at  some  eases,  as  to  ab«' 
lediate  port,  and  there  found,  by  reason  of  the  previous  ^^**^,^^|^" 
unage,  to  be  reduced,  either  to  such  a  state  of  absolute  goods  when 
Uty  that  they  cannot  with  safety  be  re-shipped  into  away  in  the 
une,  or  atny  other  vessel,  and  are,  consequently,  then  and  **^*'  ^^*^ 
thrown  overboard;  or  to  such  a  state  of  rapidly pro^ 
've  decay  that,  instead  of  being  re-shipped  and  forwarded, 
are  necessarily  sold  at  the  intermediate  port,  from  the 
inty  that,  if  sent  on  to  their  port  of  destination,  their 
^  itself  would  disappear,  their  form  become  changed, 
heir  original  character  be  entirely  lost  by  decomposition 
e  arriving  there  —  in  such  cases  there  is  an  absolute 
loss,  within  the  meaning  of  the  policy,  on  the  goods  so 
rn  away  or  sold :  even  though  at  such  forced  termina- 
of  the  risk  {i.  e.  at  the  time  of  the  sale  or  throwing 
*oard)  the  goods  may  still  have  subsisted  in  specie,  this 
tnake  no  difference ;  the  assured  is  equally  entitled  to 
€r  the  whole  amount  of  the  insurance  without  giving 
lotice  of  abandonment,  leaving  to  the  underwriters  the 
it  of  any  salvage  that  may  ultimately  come  to  hand,  in 
hape  either  of  the  remains  of  the  goods,  or  the  proceeds 
sir  sale,  (b) 

Dyson  v.   Rowcroft,  3  Bos.  &  Rous  v.  Salvador,  3  Bing.  N.  C.  266., 

174.    Cologan  r.   London  Ass.  4  Scott,  1.,  overruHng,  as  to  this  point, 

>  5  llanle  &  Sel.  447.,  over-  8.  C.   1  Bingh.  N.  C.  524.,  1  ScoU, 

Coduog  V.  Fraser,  4  Doug.  295.  491. 
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Abniuta  total  The  role  thuB  establiflhed  u  oppoeed  to  that  Iskl  down  h 
duiuigcd  good*  Lotd  Mansfield  id  the  case  of  Cocking  o.  Fraser,  irliic 
■wiiTorKildw  i^^lied  tlie  more  rigorons  conBtmctJon  tlist  noi&iag  ahart  e 
tki  tame  tftka  gmng  to  the  bottom  of  tht  Ka  {or,  in  hu  lordthijfa  own  wont 

"  abtohUe  dettructioit  of  the  gootU  by  the  wreck  of  fA«  Mp^ 

piMil  uihittrf  eoiiH  amo»mt  to  a  total  lot*  o»   artick*  mettred  "Jnt  ^ 

Caekin^  w.         oBtToge*  eee»  at  an  intermediate  port. 

Viu^maroiB  ^^  &cta  of  the  cnse  were  as  fellows:  fish  was  innm 


1  Dougl.  995.  of  discharge  in  Portugal : "  the  Portuguese  port  for  wluc 
the  cargo  was  destined  was  Figueinu  The  ship  on  her  voyaf 
encountered  euch  bad  weather  that  part  of  the  fish  ir 
necessarily  thrown  overboard,  and  she  was  obliged,  thong 
boand  for  Figueira,  to  put  into  Lisbon,  where,  upon  mr- 
by  the  board  of  health  of  that  city,  the  remainder  of  Ihe  fi 
was  pronounced  to  be,  and,  in  fact,  was  rendered,  <^  n»  va^ 
through  eeardAmage.  The  ship  did  not  proceed  from  Xdsba 
to  Figueira  in  completion  of  her  destined  voyage,  and  the  E 
was  not  forwarded.  Lord  Mansfield,  under  these  cinxsi 
stances,  held  that  the  loss  was  not  actually  total,  and  tlmj 
therefore,  the  assured  on  fieb  could  recover  nothing.  < 
"  What,"  said  his  lordship,  "  is  a  total  loss  P  A  total  kas 
the  thing  insured  is  the  ahtohite  dettruttioH  of  it  hg  the  wret 
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Oil  three  several  oocasionB  by  Lord  KeiDjon(e),  Lord  Aiaolutetou] 
'  ~  (/)»  ^^  I'^  EUenborough  (^);  the  latter  of  whom  a^a^^^^ 


'K>se88ly  said  that,  "  if  obliged  to  choose  between  the  two,  he  ^^•n  *J»own 

'^  •       .  •   •  .  vmj  or  told  »■ 

ali€>«ild  incline  to  the  (q>inion  of  Lord  Alvanley  in  Dyson  v»  a^  eowm  ofth^ 

Cocking  ''''^ 


In  the  United  States  the  case  of  Cocking  o.  Fraser  is  B«i  ni^Nirted 
pported  to  its  fullest  extent ;  and  the  rule  poreYailing  on  ^i^i^  the^'* 
tbis  subject  ou  the  other  ude  of  the  Atlantie  is  stated  by  ^^»*^  sutn. 
Clittiioellor  Kent  to  be,  that  the  assured  is  secure  against  all 
damage    on  poishable   articles  within   the    memorandum, 
whether  such  damage  be  great  or  small,  whether  it  defeats 
the  ^royag^  or  only  diminishes  the  value  of  the  goods^  unless 
the  .  article  be  completely  and  actually  destroyed  so  as  no 
longer  phydoally  to  exist  (A) 

our  own  jurisprudence,  on  the  contrary,  as  the  following 
show,  there  has  been  an  uniform  tendency  to  relax  the 
extreme  rigour  of  the  rule  laid  down  by  Lord  Mansfield,  as 
fi^  Of  relates  ta  lasses  occurruiff  in  Hie  course  of  the  voyage. 

A  cargo  of  fruit  was  insured,  *^free  of  average^^  from  Cadiz  Frait,  innind 
to  Xiisbon.     The  ship,  in  the  course  of  the  voyage,  was  rage/u^^n 
foitsed,  by  tempestuous  weatiier  and  contrary  winds,  into  b^'^^I^i- 
Santa  Cruz  (an  intermediate  port),  where  the  fruit  was  ^^  ■&  bterme- ' 
^(^^uid  to  hare  been  so  much  damaged  by  sea  water,  that  it  aaabMiute 
had  become  rotten,  and  stunk  to  such  a  degree  that  the  govern--  DylLn^Row. 
^^^BOs^  there  prohibited  its  bdng  landed.    It  being  requisite  <^i^  ^  Bos.  h 
to  Unload  'the  cargo  in  order  to  repair  the  ship ;  and,  also,  in- 
oiHiaistent  with  due  regard  to  the  health  of  the  crew  to  keep 
^  c^  board ;  it  was  necessarily  thrown  into  the  sea.    The 


(*>   In  Barnett  o.  Kensbgton,  7  T.  3  Wafthington's  Cira  Court  Rep.  250. 

'^^  SSS.  See  particularly  2  Phillips  on  lofl.  482. 

J|^  Dyioo  «u  Boweioft,  3  Bat.  &  4S6.     If  the  words  «/»ilytaoal^  exuf/' 

^^  "475^  47S.  in  the  rule  as  above  laid  down  by  Cban- 

w)  In    Cologan    o.    London  Ass.  oellor  Xent,  have  the  same  meaning  as 

^  Comp.^  5  Maole  &  ScL  455.  they  bear  on  thb  ode  the  Atlantie, 

^i  ^^)  S  Kent's  Comm.  295.  ed.  1844.  there  seems  to  be  very  little  difference 

i.  ^  *lso  f  Saltus  V.  Ocean  Ins.  Comp.  between   the  rule  of  law  in  the  two 

!i  H  Johntm'a  New   York  Rep.  138.  countries. 

^\         t^^QKan  «.  United  States  Ins.  Corop., 
\ 
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Absolute  total  ship,  on  suTvey,  was  found  so  damaged  as  to  be  unable  to 
damaged  goods  proceed  on  the  voyage,  and  was,  therefore,  sold  at  Santa  Croz. 
when  thrown     rj^e  CouTt  of  Common  Pleas  held  that  the  assured  might 

away  or  sold  m  ^ 

theecwneofthe  recover  for  a  total  loss  without  pving  notice  of  abandon- 

!-?!^!! ment.  (i)    Lord  Alvanley  said,  "  in  this  case  it  is  found  that 

hv  murefaetion"  *^®  ncccssity  ^  (for  throwing  the  cargo  overboard)  "  arose  from 
is  an  absolute     sea  water  shipped  during  the  course  of  the  voyage,  and  that 

the  commodity  was  in  such  a  state  that  it  could  not  be 

Bu£fered  to  remain  on  board  consistently  with  the  health  of 

the  crew.     In  consequence  of  this  necessity,  therefore,  the 

commodity  was  annihilated  by  being  thrown  overboard. '  Had 

The  memoran-  it  not  been  SO  annihilated,  it  would  have  been  annihilated  by 

exemptThe**'     putrefaction ;  and  is  it  not  as  much  lost  to  the  insured  by 

underwriters     bcins^  throwu  ovcrboard,  as  thous^h  the  captain  had  waited 

from  allloss  on     .„   ?  .      ,  n 

perishable  till  it  arrived  at  complete  putrefaction?   — "J  never  hace 

their  toul  anid-  understood  that  the  undertoriters  insure  fish  and  other  articles 

hilation.  against  no  perils  which  do  not  end  in  a  total  annihilation  of 

the  commodity  J*  (J) 
Part  of  cargo         In  the  next  case,  a  cargo  of  wheat  was  insured, ''  warranted 

8ur^*^*free  of  ^^  ^^  average,"  on  a  voyage  from  Quebec  to  Tenerifie ;  in 

average,"  the  coursc  of  the  voyage,  the  ship,  having  been  captured  and 

putrid  at  an  rccapturcd,  M'as  carried  by  the  recaptors  into  Bermuda,  where, 

port'^sm&San  *  scarcity  prevailing,'  an  embargo  was  put  on  the  wheat:  it 

absolute  total  being  also  found  necessary  to  repair  the  ship,  and  in  order 

part.  thereto  to  unload  the  cargo,  an  order  was  obtained  from  the 

London  Affi.  government  of  Bermuda  for  that  purpose,  and  the  whole 

Comp.  cargo  was  accordingly  landed,  except  about  600  bushels  of 

5  oLm  &  Sel* 

447.  the  wheat, 'which  were  found  to  be  in  such  a  state,  from  the 

sea  water,  that  the  magistrates,  out  of  regard  to  the  public 
health,  would  not  suffer  it  to  be  landed,  but  ordered  it  to  be 
destroyed.  It  was  wholly  unfit  for  use,  and  was  accordingly 
carried  outside  the  harbour  and  thrown  into  the  sea:  as  to 
]this  part  of  the  case,  the  Court  of  King's  Bench  intimated  a- 
strong  opinion  (though,  as  notice  of  abandonment  had,  i 
fact,  been  given,  the  point  did  not  directly  arise  for  thei 
decision),  that  there  was  an  absolute  total  loss  on  the  wbea 


I 


(0  Dyson    v,  Rowcroft,  3  Bos.   &        (;')  Ibid. 
PuU.  474. 
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thrown  into  the  sea.     Lord  Ellenborough  said,  ''  con-  Absolute  toul 

ing  the  contract  of  insurance  as  a  contract  of  indemnity,  j^"  ^geJ^ixKii 

nffy  cannot  be  less  a  total  loss  because  the  commodity  sub*  ^^c"  thrown 

away  or  sold  im 

in  specie,  if  it  subsist  only  in  the  form  of  a  nuisance.  There  the  eourtt  of  the 

:otal  loss  of  the  thing,  if  by  any  of  the  perils  insured  '^*'^' 


RemarLs  of 


istit  is  rendered  of  no  use  whatever,  though  it  may  not  be  EHenborouirh 
fly  annihilated'' IK)  o" t»^f  ««««'•* 

.  ..  •  •  question. 

le  foUowinor  case,  which  is  now  the  leadins^  authority  on  „  . . 

®  \  ^  ^  Position  esta- 

lubject  in  our  jurisprudence,  goes  further,  and  shows,  blished  by 
if  the  goods  thus  necessarily  landed  at  an  intermediate  ^^^^ 
in  a  sea-damaged  state,  are  sold  in  the  market  there, 
the  certainty,  that,  if  reshipped  and  sent  on  to  their 
of  destination,  they  will  inevitably  perish  before  arriving 
I,  by  the  progress  of  putrefaction,  which  has  already 
aenced,  and  cannot  be  arrested  by  any  means  within  the 
Br's  disposal ;  in  such  case  the  assured,  who  receives 
iigence  at  one  and  the  same  time  of  the  loss  and  the 
may  recover  as  for  a  total  loss,  without  notice  of  aban- 
lent,  although  the  goods,  at  the  time  of  sale,  still  sub- 
1  in  specie,  and  commanded  a  price  in  the  markets' of 
Qtermediate  port,  as  and  for  what  they  were  described 
ing  in  the  policy ;  it  being  always  understood  that  the 
teds  of  the  sale,  when  they  come  to  hand,  are  pro  tanto 
?'age  for  the  benefit  of  the  underwriters. 

ides  valued  at  1117i  in  the  policy,  were  insured,  "  free  Roux  ».  Salva- 
K'erage,"  for  a  voyage  from   Valparaiso  to  Bourdeaux.  ^]c,  2eef\ 
ship,  after  sailing,  sprung  a  leak,  which  obliged  her  to  *  ^°"j'.  '• 
into  Rio  de  Janeiro,  as  the  nearest  port,  to  repair.   There  s.  ^.  i  Bingb. 
whole  cargo  was  necessarily  landed  in  order  to  repair  the  i  Scott,  49i*. 
»  and  the  hides  were  found  to  be  in  a  state  of  incipient 
faction  occasioned  by  moisture,  which  had  got  into  the 
1  owing  to  the   leak;  they   were  all,  as  it  is  termed, 
ceased,''  the  hair  coming  off  in  the  fingers  of  those  who 
died  them.    This  greasing  is  a  partial  fermentation,'  which 
Id  not  be  stopped  by  any  means  practicable  at  Rio;  and. 


)  Cobgan  v.  London  Ass.  Comp.,  5  Maule  &  Sel.  447.*  judgment  of  Lord 
tborough,  454,  455. 

3  U 
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Absolute  total  [^  consequence  of  its  progress,  it  became  impossible  to  send 
damaged  goods  the  hides  on  with  any  hope  of  their  reaching  their  port  of 
Awly  l/sold  in  destination  in  a  saleable  state  as  hides :  had  it  been  attempted 
the  course  of  the  ^q  cany  them  on  they  would,  by  the  progress  of  putrefaction, 

have  lost  the  character  of  hides  before  they  arrived  there.    They 

were  consequently  sold  at  Rio  for  the  gross  sum  of  27^L : 
they  were  sold  as  hides,  for  the  purpose  of  being  tanned, 
and  were  so  tanned  by  the  purchasers. 

The  ship  was  subsequently  repaired,  and  proceeded  to 
Bourdeaux  with  tlie  rest  of  her  cargo ;  the  assured,  who  had 
received  at  the  same  time  notice  of  the  loss  and  the  sale, 
brought  his  action  as  for  a  total  loss,  without  having  given 
any  notice  of  abandonment ;  the  Court  of  Exchequer  Cham- 
ber reversing,  as  to  this  point,  the  judgment  of  the  Court  of 
Common  Pleas,  held  that  this  was  an  absolute  total  loss  on 
the  hides  so  sold,  for  which  the  assured  might  recover  without 
notice  of  abandonment,  {l) 
Grounds  of  The  principles  upon  which  the  Court  of  Exchequer  Chamber 

proceeded  in  thus  deciding  have  been  already  developed  in 
a  preceding  article  (m),  and  are  admirably  stated  by  Lord 
Abinger  in  giving  the  judgment  of  the  court ;  a  judgment 
which  should  be  attentively  studied  by  all  who  desire  to^ 
know  the  present  state  of  our  law  on  this  much  litigatedJi 
point.    Without  restating  here  what  ought  to  be  read  at  Iaig^= 
in  the  report,  it  will  be  sufficient  to  say  that  the  main  poiDfr^ 
of  decision  was  this, —  that,  owing  to  the  perils  insured  againsi 
it  had  become  impossible,  when  notice  of  loss  was  first  receive 
for  either  the  assured  or  the  underwriter  to  procure  the  arri^ 
of  the  hides  according  to  the  terms  of  the  policy. 


Judgment  of  "  In  the  case  before  us,"  said  his  lordship,  "  the  jury  ha^^^4 

found  that  the  hides  were  so  far  damaged  by  the  perils  c=>i 


the  sea,  that  they  never  could  have  arrived  in  the  form  ^>f 
hides.  By  the  process  of  fermentation  and  putrefaction  whi^rA 
had  commenced,  a  total  destruction  of  tliem  before  their  arric^^Ml 

(J)  Roux  0.   Salvador,  S  Bingh.  N.         (m)  See  euprot  Art.  I. 
C.  266.,  4  Scott,  I.,  overruling  as  to 
this  point,  S.  C.  1  Bingh.  N.  C.  524., 
1  Scott,  491. 
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at  Okdr  part  of  destination^  became  as  inevitable  as  if  they  had  Absolute  total 
t««»  cast  into  the  sea  or  consumed  by  fire.  Their  destruction  damaged  goods 
not  beinff  consummated  at  the  time  they  were  taken  out  of  "^^^  thrown 

°  ^  •'  away  or  told  m 

the  Teasel,  they  became  in  that  state  a  salvage  for  the  benefit  tke  couneofth* 

of  the  party  who  was  to  sustain  the  loss,  and  were  accordingly  '. 

sold;  and  the  facts  of  the  loss  and  sale  were  made  known  at  the 
wme  time  to  the  assured.  Neither  he  nor  the  underwriters 
ooddat  that  time  exercise  any  controul  over  them,  or  by  any 
interference  alter  the  consequences.  It  appears  to  us,  there- 
fore, that  this  was  not  the  case  of  what  has  been  called  a 
constructive  total  loss,  but  of  an  absolute  total  loss,  of  the  goods : 
uiej  could  never  arrive ;  and,  at  the  same  moment  when  intel- 
''g^ce  of  the  loss  was  received,  all  speculation  was  at  an 
end." 

His  lordship  then  enters  into  the  question,  whether  the 
^t  of  the  goods,  as  in  this  case,  subsisting  in  specie  at  the 
^e  of  sale,  and  being  in  fact  sold  as  hides,  ought  to  make 
•^y  difference  as  to  the  necessity  of  giving  notice  of  abandon- 
^nt;  his  lordship  decides  that  notice  of  abandonment  is  no 
^re  necessary  in  this  case,  than  it  would  have  been  "  if 
^'^tead  of  beinff  sold  in  specie,  the  hides  had'actually  changed 
^^^  form  and  been  sold  as  glue,  manure,  or  ashes (n):^*  in 
^hich  case  his  lordship  assumes  it  as  an  undoubted  point, 
"^t  no  notice  would  be  requisite,  (o) 

In  either  case  such  sale,  when,  in  the  opinion  of  the  jury,   Net  proceeds  of 
Wstified  by  necessity  and  a  due  r^ard  to  the  interests  of  all  had  and™M«tv- 
P^riies,  is  made  for  the  benefit  of  the  party  who  is  to  sustain  J^  *°  *J®  "**  ^^ 
«^  loss ;  and  the  net  amount  thereof,  after  deducting  the  writer  on  pay- 
^*JU^,  becomes  money  had  and  received  to  the  use  of  the  « total  loss. 
^^'Hferwriter,  upon  payment  by  him  of  a  total  loss. 

§  362.  It  must,  however,  very  carefully  be  borne  in  mind.  No  degree  of 
^*^  no  degree  of  loss  in  bulk,  deterioration  in  quality,  or  de^  deusrioraition  in 

(»)  3  Bingh.  N.  C.  282.  Iiidem.  379.   not      Chancellor   Ke;)t 

(<*)  Thus  answering  in  the  negative  answers  the  same  case  also  in  the  ne- 

^*ie  put  by  Mr.  Beneck^ :  "  Suppose  gative,  "  for  the  cargo  was  of  no  ralue 

^  valued  at  100/.  to  sell  for  12.  as  u$fi*h^  or  in  conteraplation  of  the  con- 

'^ori^  will  this  be  a  value  so  as  to  tract.**    Comm.  vol.  iii.  p.  296.  note  <u 

•'ooeme  tbe  underwriter.-      Pr.  of  ed.  1844. 
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Absuiute  lotui  preeiation  in  value,  will  entitle  the  assured  to  put  an  entf  ** 
d^inaeMi  good*  ihe  adoenture,  and  recover  a  total  loss  wiTeODT  NOTICE  **^ 
Tii'av  ^oT°Z\"\  in  ABANDONMENT,  on  goods  Warranted  free  of  average,  an^^-*' 
t hi  count  ••/ thi  such  damage  involves  their  total  destruction  in  specie,  eil^^^ 
actual  or  inevitable.  If  tbe  commodity  can  be  forwarded,  'fco 
its  port  of  deati nation  with  any  reasonable  prospect  of  an~^'^- 
I  ing  there  in  specie,  however  damaged,  the  assured  who  Miaaj 
failed  to  aend  it  on,  or  sold  it  at  an  intermediate  port,  caavsoi 
recover  aa  for  a  total  losa,  at  all  events,  without  notice  of 
abandcmmetit. 

Wheat,  valued  at  1000/.,  was  insured,  "  free  of  average," 
from  Waterford  to  Liverpool.     The  ship,  on  goinjr  down    tbe 
river  from  Waterford,  struck,  and  was  run  aground,  to  pre- 
vent her  sinking,  in  a  place  where  her  hull  was  corapletelr 
under  water  at  every  high  tide.     The  wheat,  in  the  course  of 
about  a  month  after  the  ship's  being  stranded,  wasgotoui 
much  damaged :  one-third  of  it  was  thrown  away  as  wlioUj' 
useless ;  the  other  two-thirds  were  kiln  dried,  and  might  liaci 
been  sent  on  to  Liverpool  and  sold  there  ;  instead  of  this,  hi>vf- 
ever,  it  was  sold  at  f-Vaterford  for  about  250/,  gross,  and  ^Ol- 
nett.     Lord  Ellenborough  held,  that  in  this  case  the  aMured 
could  not  recover  for  a  total  loss  on  the  wheat  without  nolic* 
of  abandonment,  liecause  it  might  have  been  sent  on  to  »** 
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ands  of  the  sliippers  at  Ildigoland ;  and,  as  stated  by  Absolute  total 

EUenborough   in   his  judgment,   for  any  thing  that  damaged  goods 

ured,  mis'ht  have  been  forwarded  to  their  port  of  destina-  ^^®"  thrown 

^        o  Jt  away  or  sold  m 

'(r)     Lord  Abinger  probably  spoke  from  recollection  of  <*«  ^^r»e  oftk* 

had  been  said  by  Lord  EUenborough  in  his  own  hear-  — 


for  nothing  of  the  kind  appears  in  the  printed  report, 

1 18,  hovrever,  very  brief. 

rty-four  hogsheads  of   sugar  were   insured,  "  free   of  Hedburgh  ©. 

ge,"  from  Gottenburgh  to  Stralsund.     At  Copenhagen,   7  Taiuit.  153. 

le  course  of  the  voyage,  the   ship  was  stranded   and 

d :  every  one  of  the  fifty-four  hogsheads  was  saved  from 

ea;  and  in  every  hogshead  there  were  some  loaves  of 

'  left,  though  the  total  quantity  of  sugar  saved  out  of 

''hole  fifty-four  hogsheads  was  little  more  tlian  enough 

1  one:  seventy   of  the  loaves   were  saved  dry.     The 

t  of  Common  Pleas  held  that  this  was  not  an  absolute 

loss,  and,  therefore,  that  the  underwriters  were  not 
I.  (*)  The  decision  in  this  case  was  evidently  conform- 
to  the  principle  already  stated  ;  for  although  the  sugars 
greatly  diminished  in  value  and  quantity,'  yet  a  portion 
3m  was  saved,  in  a  saleable  state  (is  sugar ^  and  might,  as 

have  been  sent  on  to  its  port  of  destination. 


•  IV.  The  Underwriter  is  never  liable^  as  for  a  Total 
BSy  on  sea-damaged  Goods  arriving  in  specie  at  their  Port 
Destination. 

570.  In  the  cases  considered  in  the  last  article,  the  total  The  under- 

•  writer  is  never 

m  respect  of  which  the  underwriters  were  held  liable,  Habie,  as  for  a 
;oods  warranted  "free  of  average  *' took  place  in  con-  to'a|^'<»»»  o" 

^  *■  s?a-daroaged 

Bnce  of  a  forced  termination  of  the  risk,  by  the  perils  in-  goods  arriving 
}  against,  in  the  course  of  the  voyage^  i.e.  before  the  arrival  their  port  of 
e  goods  at  their  place  of  destination^  according  to  the  terms  *^'*'°' 

^policy:  if,  however,  they  do  so  arrive  at  their  port  of  ^^«oo^  war- 

.  .  .  1       /.    1       .  ranted  free  of 

nation.  Lord  Abinger  admits,  and  the  following  cases  average  arrive 

in  specie  at 
thoir  port  of 

S  Bingh.  N.  C.  280.  («)  Hedburgh  ».  Pearson,  7  Taunt.  153.      <i««t»«»tion, 

3  u   8 
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The  under- 
writer is  never 
liable,  as  for  a 
total  loss,  on 
sea-damaged 
goods  arriving 
in  specie  at 
their  port  of 
destination. 

however 
damaged,  the 
underwriter  is 
discharged. 

Ca.^  of  Boy- 
field  V.  Brown, 
2  Str.  1065, 
(which  was  be- 
fore the  intro- 
duction into 
policies  of  the 
memorandum 
clause)  seems 
contra,  but  is 
overruled. 


1.  English  au- 
thorities. 


M*  Andrews  v, 
Vaughan, 
Park,  8th  ed. 
252. 


show,  that  "  if  they  remain  in  specie,  however  damaged, 
there  is  not  a  total  loss,"  and,  consequently,  the  underwriter 
who  has  stipulated  by  the  memorandun^  to  be  liable  on  such 
goods,  only  in  case  of  a  total  loss,  is  exonerated,  by  the  very 
terms  of  the  policy,  from  all  chargeability. 

In  a  case,  indeed,  that  was  decided  by  Chief  Justice  Lee 
at  Nisi  Prius,  before  the  introduction  of  the  memorandum 
into  English  policies,  where  perishable  goods  arrived  at  their 
port  of  destination  so  damaged  by  the  perils  of  the  sea,  as  to 
realise,  on  sale  there,  less  than  the  freight,  the  Chief  Justice 
was  of  opinion  that  this  was  a  total  loss,  and  the  jury  found 
accordingly,  (i) 

It  is  better  to  consider  this  case  overruled,  than  to  en- 
deavour to  reconcile  it  with  the  subsequent  authorities,  on 
the  ground  that  the  goods   were   not   warranted   free  of 
average ;  for,  as  we  have  already  seen,  this  warranty  makes 
no  difference  when  the  question  turns  on  the  totality  of  the 
loss,  and  the  true  proposition  is  that,  either  with  or  without 
the  warranty,  there  is  no  total  loss  if  the  goods,  however 
damaged,  arrive  in  specie ;  the  difference  being  that,  if  they    - 
are  warranted  free  of  average,  the  underwriter  is  released  from  ^ 
his  liability  ALTOGETHER,  whereas,  if  not  so  warranted,  he-^ 
would  be  liable  as  for  an  average  loss,  in  proportion  to  thi 
depreciation  actually  sustained  by  the  sea-damage. 

1.  There  are  numerous  cases  in  which  this  point  has 
determined  uniformly  in  the  same  wayr 

Thus,  where  fruit  was  insured,  ^^free  of  average^'^  froi 
Lisbon  to  London,  and  arrived  at  the  latter  place  so  damage<^E: 
by  the  perils  insured  against  as  to  have  lost  80  per  cent,  h 
value.  Lord  Kenyon  held  the  underwriters  not  to  be  liabh 
"  The   cargo,"   said   his   lordship,    "  arrives   at  its   port 
destination ;  and  though  it  is  good  for  very  little,  yet  it 
invariably  been  held  that  the  voyage  must  either  be  lost, 
the  cargo,  if  it  be  one  of  those  mentioned  in  the  mem( 
randum,  be  wholly   and  actually  destroyed,   to   entitle 
assured  to  recover."  (m) 


(/)  Boy  field  r.  Brown,  2  Str.  1065.         (a)  M<  Andrews  r.  Vaughan,  Pi- 

252.  8th  ed! 
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In  tkis  case  it  should  seem  that  the  fruity  though  much  The  under- 
damaged,  was  neither  physically  destroyed,  nor  totally  ex-  nJ^ie'wforr 
finguished  in  value :  it  was  still  fruit,  and  saleable  as  sucli,  t«»l  *<>«»  on 

-^  .  ^  sea-damaged 

thouga  at  a  very  reduced  price.  goods  arrifing 

So,  ^here  a  cargo  of  peas,   warranted  free  of  average,  Ibelrport'of 
ww^ed  its  port  of  destination  so  damaged  as  to  produce  <^est''"*tion. 
wJy  one  fourth  of  the  freight,  which  became  due  on  their  Mason  v.  Skur- 
wival,  the  defence  set  up  was  that,  if  the  goods  mentioned  ed.'253. 
m  the  memorandum  arrive  in  the  market  (t.  e.  the  market  to 
which  they  are  destined),  then,  though  a  loss  equivalent  to 

•  total  loss  may  have  happened  on  them,  the  underwriters 
*w  not  liable.  Upon  this  evidence  the  jury,  under  the 
"^'^ction  of  Lord  Mansfield,  found  for  the  defendant,  (y) 

Here,  again,  the  peas  seem  to  have  been  sold  as  peas,  and, 
*™&fore,  were  not  totally  extinguished,  either  in  specie  or  in 
Tiloe. 

Rice  was  insured,  "free  from  average,"  from  Charleston  to  Glennic  r? 
I^verpool ;  the  ship,  after  arriving  within  the  limits  of  the  Comp.. 
P>tt  of  Liverpool,  took  the  ground  while  endeavouring  to  37^       *  ^'' 
K^t  into  the  dock  gates  there,  filled  with  water,  and  became 

*  Wreck ;  the  rice  was  taken  out  of  her  in  small  craft,  as  she 
*y,  and  sold  in  Liverpool  for  972/. ;  the  freight  amounting 
^  11S2L  This  was  held  not  to  amount  to  a  total  loss  on  the 
^ce.  (10)  Lord  EUenborough  said,  "  I  think  it  quite  clear 
^W  this  is  a  case  of  particular  average,  and  not  of  total  loss. 
•Oiere  has  been  an  arrival  of  the  ship  with  the  goods  at  their 

^stmation  —  the  voyage  has  been  performed,  and  the  goods 
ua?e  oome  into  the  hands  of  the  consignees ;  it  appears  that 
^e  rice,  which  was  said  to  be   totally  lost,  did  produce 

In  this  case  it  is  also  clear  that  the  rice  subsisted  as  rice.  Remarks  of 

^  was  sold  as  such,  though  at  a  great  loss.     "  Though  ge/on  this' 

^•Biaged,''  as  Lord  Abinger  observes,  "  it  was  delivered  to  **'*^' 
^  ooQsignees,  and  in  a  saleable  state  as  rice."  (y) 

(•)  Blaaon  9.  Sknrray,  Park  on  Ins.        (x)  Glennie  v.  London  Ass.  Comp., 

^  8th  ed.     Marshall  on  Ins.  218,  2  Maule  &  Sel.  376. 
819.  (y)  In  3  Bingh.  N.  C.  280. 

(>)  Glennie  v,  London  Ass.  Comp., 
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this 


The  under-  In  the  case  last  cited,  reference  was  made  to  an  unreported 

lUbie^Mfora  decision  of  BuUer  v.  Christie,  in  order  to  prove  that,  if  the 
total  loss  on      giijp  \^Q  wrecked  before  reaching;  her  port  of  destination,  but 

sea-damaged  '^  iii-i/»i 

goods  arriving  the  goods  are  savcd  SO  as  to  reach  the  hands  of  the  consignees 
t^^  in  a  damaged,  but  not  an  unsaleable,  state,  there  is  a  total 
destination.  \q^  thereon,  by  reason  of  the  wreck  of  the  ship.  The  facts 
Bulier  p.  of  the  casc  referred  to  were  these :  1950  boxes  of  soap  were 

inMauie&Sel.  insured  (not  stated  to  be  free  of  average)  from  Liverpool  to 
^^^*  Oporto.     The   ship  was  wrecked  just  outside   the  bar  of 

Oporto;  all  the  boxes,  except  seventeen,  were  got  ashore, 
and  came  to  the  hands  of  the  consignees,  having  sustained 
damage  not  exceeding  20  per  cent.     There  was  no  abandon- 
ment, but  Lord  Eilenborough  held  the  loss  to  be  totaL  (z) 
Remarks  on  This  casc  sccms  opposed  to  a  variety  of  other  decisions, 

and,  on  principle,  cannot  be  supported.    What  has  the  wreck 
of  the  ship  to  do  with  the  question,  whether  there  is  or  is  not 
an  actual  total  loss  on  the  goods  ?     The  underwriter  does  not 
insure  the  arrival  of  the  goods  in  the  ship;  otherwise,  whenever 
the  ship  is  lost  on  the  voyage  there  would  be  an  actual  total 
loss  on  the  goods,  which  is  not  so.     It  is  opposed  to  other 
English  authorities.     Thus,  in   Davy  o.   Milford  (a),   the 
ship  was  wrecked  before  arrival,  and  yet  the  loss  was  held    J 
only  to  be  a  particular  average  loss  on  the  flax  washed  ashore ;    ^ 
in  Hedburgh  v.  Pearson  (i),  and  Thompson  c.  Royal  Exch.   - 
Co.  (c),  the  wreck  took  place  before  arrival,  yet  the  loss  was^ 
held  only  partial  on  the  goods  washed  ashore  :  and  yet  in  alLM 
these   cases  the  damage  to  the  goods  saved  far   exceededE: 
20  per  cent.,  which  was  the  extent  of  damage  in  Buller  »— . " 
Christie ;  if  it  be  urged  that,  in  Buller  v.  Christie,  the  soap3 
was  not  a  memorandum  article,  that,  we  have  already  seeo.    i 
makes  no  difference  in  cases  where,  as  in  Buller  v.  Christie  =^ 
the  only  question  is,  whether  the  loss  was,  or  was  noty  actuaUt 
total:  on  the  whole,  therefore,  the  case  seems  alike  unsui 


(z)  BuUer   v.    Christie,   cited  in  2         (6)  7  Taunt.  153. 
Maule  &  Sel.  374.  (c)  16  East,  214. 

(a)  15  East.  559. 
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^  by  principle  and  hj  authority ;  and  the  portion  it  was  The  under. 

^^GeA  to  establish  must  be  abandoned,  (d)  liable,  m  for* 

•  The  decisions  of  the  American  courts,  upon  the  general  *****Ii!^-^ 

^eiple  that   nothing  short   of  absolute   destruction   will  goods  arriving 

1^^  a  total  loss  on  memorandum  articles,  if  they  arrive  at  IhJIr  port  of 

ir  port  of  destination,  are  to  the  same  effect,  or  even  destination. 

•nger  than  our  own.     Thus,  where  com,  in8ui*ed  "  free  2.  Law  in  the 

.  .  .  ,.  .        .  United  Sutes 

verage,"  arrived  in  a  putrid  state  at  its  port  of  destination,  as  to  toul  Iom 
judge  at  Kisi  Prius  told  the  jury  "  that  if  it  was  so  much  ^^Itrriltng 
afi^  as  to  have  become  of  no  value  for  the  nutriment  of  *^  ^^^^^  po^  of 

99  1  •  1  •   1  1  /»  til  destination  in 

»     the  underwriters  were  liable  as  for  an  actual  total  loss,  specie. 
ut  the  court  in  Banc  held  this  a  misdirection,  saying, 
^t  so  long  as  the  com  physically  existed  there  could  not  be 
Pa/  loss  on  account  of  damage  merely  ;  although  it  was 
yhr  nothinffy  the  insurers  were  not  liable,  (e) 

In  France,  before  the  introduction  of  the  new  code,  ^:  L««r  of 
E^  actual  total  loss  (perte  entiere)  was,  by  the  Ordinance  subject. 
^  Marine,  made  .a  ground  of  abandonment  on  perishable 
ia(/),  the  question   was   vehemently  debated,  whether 
^  a  case  of  actual  total  loss  could  ever  be  said  to  arise 
^  the  goods  arrived  in  specie  at  their  port  of  destina- 

Emerigon  was  decidedly  of  opinion  that  it  could  not.   Opinion  of 
We  already  spoken,"  he  says,  "  of  the  case  in  which     "'®"^*^"- 

igo  of  wheat  arrives  in   port  almost  entirely   rotten 

que  tout  pourri) :  I  now  add  that  even  if  it  arrive  en- 
BO   {quand  mSme  il   le  serait  en  entier)^  that  is  not 

I  case  of  total  loss  as  to  justify  an  abandonment."  {g) 


is  opposed,  almost  in  terms,  Comp.,    5    Caincs,    108.,    cited   in   2 

owing  decision  in  the  United  Phillips  on  Ins.  483. 
nsurance  on  corn,  **  free  of        (/)  Ord.  de  la  Marine,  tit.  ri.  des 

rom  Cape  Henrj  to  Lisbon.  Ass.  art.  46. 

was  wrecked  just   outside         {g)  Emerigon,  chap.  xvii.    sect.  2. 

twur,  a  portion  of  the  com  voX,  ii.  p.  214  ed.  1827.  M.  £stran£pn 

led,  and  sold  in  Lisbon  for  dissents  from  this  opinion.  <*  Thb  doc- 

han  the  expenses  of  saving  trine,'*  he  says,  **  is  at  variance  with 

:    held   not  a  total   loss,  what  £merigon  himself  has  advanced 

United  States  Ins.  Comp.,  a  little  before,  viz,  that  a  thing  is  de- 

>n     Circuit    Court,    250.,  stroyed  when  it  has  ceased  to  exist  in 

illips  on  Ins.  484.  specie.'*     (  Quand  elle  eeae  tTexiiter  en 

on    V.     Columbian     Ins.  ttgenee^  Ace  Emerigon,  ibid.  213.)    He 
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liable,  as  for  a 
total  Iocs,  on 
sea-damaged 
goods  arriving 
in  specie  at 
their  port  of 
destination. 

or  Valin  and 
Pothier. 

French  juris- 
prudence before 
the  Code  de 
Commerce. 


Result  of  the 
cases. 


YaliD  (A)  and  Pothier  (t)  indined  to  the  less  rigorous  inter- 
pretation ;  and  the  latter  even  considered  that  the  loss  might 
be  total  within  the  meaning  of  the  46th  article  of  the  Or- 
dinance, if  the  goods  were  damaged  to  half  their  value. 

The  French  tribunals,  before  the  Code  de  Commerce 
became  the  law  of  the  land,  were  frequently  called  upon  to 
decide  between  these  conflicting  authorities ;  and  they  appear 
invariably  to  have  supported  the  more  rigid  construction  of 
Emerigon,  and  uniformly  to  have  upheld  the  doctrine,  that 
there  can  be  no  total  loss  on  perishable  goods  unless  there 
has  been  an  entire  privation,  or  absolute  destruction  of  them  in 
their  nature  and  essence  {destruction  totale  des  effets  assures 
dans  leur  nature  et  essence),  (j) 

From  a  review  of  all  these  authorities,  it  plainly  appears 
that  no  degree  of  damage,  however  great,  can  amount  to  an 
absolute  total  loss  on  perishable  goods  warranted  free  of 
average,  if  they  arrive  in  specie  at  their  port  of  destination: 
in  other  words,  the  mere  fact  of  their  so  arriving  precludes 
all  inquiry  into  the  extent  of  the  damage  they  have  sus- 
tained, and  entirely  discharges  the  underwriter,  who  has 
stipulated  by  the  memorandum  to  be  exempt  from  liability 
for  any  loss  on  such  goods,  which  is  not  in  its  nature  totaL 


If,  however,  the 
goods  arrive  at 
their  port  of 
destination  in 
bulk,  but  so 
damaged  as  no 
longer  to  pre- 
serve their  ori' 
ginal  eharaeter, 
is  this  an  abso- 
lute total  loss 
irithin  the 
policy  ? 


§  371.  The  question,  however,  may  still  be  raised,  whether,^, 
if  the  goods  arrive  at  their  port  of  destination,  but  NOT  IN& 
SPECIE,  this  will  amount  to  an  absolute  total  loss,  so  as  tocz 
charge  the  underwriter,  notwithstanding  the  memorandum^ 
If  the  goods,  or  rather  the  remains  of  such  goods,  arrive  a 
their  port  of  destination  in  such  a  state  that,  in  the  languag< 
of  Lord  Abinger,  "  the  species  itself  has  disappeared, 
the  goods  have  assumed  a  new  form,  losing  all  their  origixuL— . 


adds,  "  if  wheat  has  become  manure  it         (A)  Comment  on  Ord.  tit.  vL 
certainly  can  no  longer  be  said  to  exist     46.  vol  ii.  p.  342.  ed.  1829. 


«> 


in  specie."  (Si  le  blc  est  devenu  fti- 
mier  il  n*est  certainemcnt  plus  dans 
son  essence.)  Estrangin,  note  to  Po- 
thier, Trait^  d*  Assurance,  p.  428.  ed. 
1810. 


(i)     Pothier,    Trait6    d* 
No.  121. 

(J)  See  Estiangin's  edition  of 
thier,  in  Appendix,  pp.  419 — 429. 
1810. 
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'^^f^cter," — if,  in  fact,  they  arrive,  in  the  words  of  Lord  Tiieupder- 
^^^^Uley,    *' annihilated   by  putrefaction^^  —  may  not    the  lUble^wforj 
*8  ou  such  goods  be  considered  total,  notwithstandmg  their  ||^^i^  ^ 
wival?    It  is  an  absolute  total  loss,  for  which  the  under-  goods  arriTing 
lerirriter  is  liable,  notwithstanding  the  memorandum,  if  I  their  port  of 
«U  my  hides  at  Rio  Janeiro,  from  the  certainty  that,  if  sent  ^«^i»«tion. 
^^  to  Bourdeaux,   they   will  arrive  there  a  mere  mass  of  On  theory, 
*otrefjKstion  ;  if,  instead  of  selling,  I  send  them  on,  and  they  the  loss  in  such 
o  •rrive  at  Bourdeaux  a  mere  mass  of  putrefaction,  surely  ^„^,^t, 
*^  80  arriving  cannot  prevent  the  loss  from  being  actually  absolutely  total. 
^^<U,  80  as  to  exempt  the  underwriter  from  his  liability  ? 
t^^t  of  which  I  insure  the  arrival  is  a  cargo  of  hides ;  that 
t^ch  actually  comes  to  port,  in  the  case  supposed,  is  a  heap 
corruption^  which  cannot  properly  be  designated  as  hides, 
^  he  sold  as  such :  the  actual  thing,  then,  whose  arrival  I 
Hired  has  not  come  to  port :  it  is  physically  destroyed  — 
Hiinihilated  by  putrefaction" — is  the  loss  less  an  actual 
^cil  loss  because  the  remains  of  the  thing  insured  have  not 
en  thrown  overboard  or  burnt  before  arrival  ? 
^Fhese  reasonings  are  plausible,  and,  in  fact,  theoretically  But  it  has 

1.  ^     X  11        f     .  •  .•       •.  never  been  de- 

cking, seem  to  be  unanswerable :  but  m  practice  it  appears  cided  so  to  be ; 

better  to  disregard  all  such  refinements,   and  to  lay  ""^cikaf^ur 
Txi  the  broad  position  that  there  can  be  no  total  loss  on  poses  it  appears 
lahable  goods,  and,  therefore,  no  claim  whatever  against  tider  it  not  an 
imderwriter,  who,  by  the  memorandum,  has   expressly  Jl^**  ^^^^ 
ined   his  liability  to  the   case   of  their  total  loss  only, 
88  the  goods  either  go  to  the  bottom  of  the  sea,  or  are 
tsarily  destroyed  or  justifiably  sold  by  the  assured,  from 
npossibility  of  sending  them  on  in  specie  to  their  {)ort  of 
ation. 

'he  goods,  or  their  remains,  once  arrive  at  the  port  of 

^tion  in  bulk,  so  that  freight  is  payable  on  them,  then 

ter  how  damaged,  no  matter  if  even  physically  de- 

,   the  underwriter,  who   has  protected  himself  from 

by  the  memorandum,  should  be   entirely  released 

claim  for  indemnity. 

troduce  the  question  of  the  physical  destruction  of  The  test  of  de- 
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struction  in 
specie  is  of  very 
difficult  prac- 
tical applica- 
tion. 


lilodern  French 
law  on  this 
point. 

Code  de  Com- 
merce, Ait.  36  9. 


£xp1alned  by 
M.  Pardessus. 


the  goods  in  such  cases  as  a  test  of  the  underwriter's  liability, 
would  lead  in  practice  to  infinite  difficulty  and  embarrassment. 
It  is  impossible  to  define  beforehand  in  what  the  physical 
destruction  of  any  class  of  perishable  goods  consists:  what 
might  appear  to  amount  to  a  case  of  physical  destruction  to 
one  jury,  might  be  differently  regarded  by  another:  and 
uncertainty  and  confusion  would  thus  be  introduced  into  a 
subject  which  ought  to  be  rendered  as  certain  as  possible. 
In  fact,  as  Emcrigon  says,  with  reference  to  this  very  point, 
to  introduce  such  a  test  would  be  to  make  the  question  of 
the  underwriter's  liability  "  depend  on  the  fluctuating  views 
which  different  men  might  form  on  the  same  subject,  and 
could  be  of  no  service  except  to  give  rise  to  litigation  ruinous 
to  commerce."  (A) 

It  was  an  admirable  maxim  of  Lord  Mansfield's,  which 
ought  never  to  be  lost  sight  of  in  the  determination  of  any 
doubtful  point  of  mercantile  law — "That  the  property  and 
daily  negotiations  of  merchants  ought  not  to  depend  on 
subtleties  and  niceties,  but  on  rules  easily  learned  and  easily 
retained,  because  they  are  the  dictates  of  common  sense."  (/) 

It  was,  no  doubt,  from  the  influence  of  such  principles,  thatS* 
the  legislature  of  France,  on  introducing  the  new  commerciaLflcx  lol 
code,  altered  that  clause  in  the  Ordinance  de  la  Marine  whictf^^ch 
made  "  actual  total  loss"  (perte  entifire)  a  ground  of  abandon-  .arm:  n- 
ment  on  perishable  goods,  and  substituted  instead  thereof  tli»  .k:  Mlie 
words ."  loss  or  deterioration  of  the  commodities  insured  whe 
such  deterioration  or  loss  amounts  to  three-fourths."  (m) 

M.  Pardessus   thus  explains   this  provision :    "  The  ter 
loss  (perte)  relates  to  the  quaniity ;  deterioration  to  the  qualiH^ 
of  the  things  insured.     The  quantity  lost  is  ascertained  b^ 
measure  and  weight :   deterioration  is  the  change  of  a 
into  a  bad  quality  of  the  same  article,  which  may 
without  any  diminution  of  its  quantity,  and  is  estimated  in  i 
value."  (n) 


Ad 

Ely 
C 


"Dl 

'7 


(k)  Emcrigon,   chap.  xvii.  sect.   2. 
▼ol.  il  p.  214.  ed.  1827. 
(/;  2  Burr.  68G. 
(m)  Art.  369.    "  Perte  ou  deteriora- 


tion des  efiets  assur^  si  la  deterio 
tion    ou   perte  tu  au    moins   a 
quarts.** 

(n)    Pardessus,     Cours    de 


m 
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The  last  editor  of  Valin,  Monsieur  Becane^  writing  in  The  under- 

1828,  t.  e.  more  than  twenty  years  after  the  code  became  the  ]\ll\l  ^  ^7  a^ 

law  of  France,  thus  speaks  of  the  change  introduced  by  it  in  ^^^\  *o«*»  <*" 

this  respect :  "  Nothing  can  be  more  just  than  such  a  regula-  goods  arriving 

lion :  a  deterioration  so  considerable  is  equivalent  to  a  total  |helr*port*of 

loss ;   and,  but  for  this  rule,  as  an  actual  total  loss  (perte  dcttination. 

enti^)  can  hardly  occur  except  in  cases  of  shipwreck,  the  Remarks  of  M. 

underwriters  might  frequently  have  raised  difficulties  which  change  of  the" 

-the  law  has  wisely  put  an  end  to  by  a  safe  and  definite  rule."  (o)  **''• 

With  regard  to  memorandum  articles  it  is  expressly  pro-  Frencii  rule 

^ded,  by  the  Code  de  Commerce  (/?),  "  That  the  clause /ree  of  ,nemoram[um** 

^iverage  shall  dischar&^e  the  underwriters  from  all  liabilities  "*»*^^*^ 

Aom  average  losses,  whether  general  or  particular,  except  in  merce,  art  409. 

Mhose  cases  which  give  a  right  of  abandonment;  and  in  such  The  assured 

<ssLae6  the  assured  may  choose  whether  he  will  abandon,  or  ing  to  abandon, 

:|)Toceed  for  an  average  loss."  '®*'*'^*'  "p^** 

-■^  ^  memorandum 

As  damage   to   the  goods  in  quantity  or  quality  to  the  articles  as  weU 

/•   1  /I         1      .  •    1       '  1         •  *•  upon  any 

extent  of  three-fourths  in  measure,  weight,  or  value,  is,  as  we  others,  when 
liave  seen,  one  of  the  express  grounds  of  abandonment;  it  IhrJ^^urthstn 
follows  that  the  assured  may,  by  the  present  law  of  France  measure, 

/»  1    1  1  weight,  or 

Tipon  abandonment,  recover  for  a  total  loss  on  memorandum  value. 
mrticles  as  well  as  upon  any  others,  whenever  the  loss  or 
deterioration  reaches  the  required  amount. 

If,  indeed,,  he  does  not  avail  himself  of  his  right  of  aban- 
donment, he  is  then  left  to  the  operation  of  the  old  law,  . 
^lich,  as  we  have  seen,  is  upon  this  point  exactly  the  same 
wts  our  own.  (q) 

It  certainly  appears  very  desirable  that  some  such  rule  French  system 
should  be  adopted  in  our  own  law ;  for  the  present  system,  I2wms"prefe"r. 
as    the  reports   sufficiently  prove,   has  given  rise   to  great  *^'®  *®  °"'' 
difficulties,   and    introduced   a  subtlety   and  refinement   of 
distinction  which  seems  entirely  out  of  place  in  a  law  as- 
suming to  regulate  the  practical  dealings  of  practical  men. 


Comm.,  Tol.  iii.  part  iv.  tit.  5.  No.  d45.  (p)  Code  de  Commcce,  art.  409. 

p.  401.  ed.  1841.  (q)  Boulay-Patj,      Comment,     on 

(o)  Valin,  Comment,  sur  Ord.  ed.  Emerigon,  chap.  liL  sect.  46.  toI.  ii. 

W  M.  Becane,  1828,  toI.  ii.  p.  339.  p.  19.  ed.  1827. 


own. 


ABSOLUTE  TOTAI.  LOSS, 


ages,  vach  capt- 


Sect.  V.  Absolute  Total  Loit  of  Part  of  Cargo. 

Absolute  totJ        §  372.  It  ie  an  undoubted  doctrine  in  the  English  lai^^"    o 
c^o.  mdrine  insurance,  that,  if  a  cai^  of  perishable  goods  be  ns.  xmAi 

If  a  cirinxif      "P  **'"  s^^fi"^'  distinct  packages,  each  capable  of  a  8epa-»-a«t( 
iierish«blo  valu&tioii,  and  one,  or  more,  of  these  be  entirely  lost,  tl:a«^re 

^  of  suvi^l "  is  an  absolute  total  loss  upon  every  such  package,  though  *  lie 
rest  of  the  catge  may  come  to  hand  only  partially  dama^^^»i, 
and  the  whole  may  have  consisted  of  articles  warranted  fx-«e 
from  average. 

The  foundation  of  this  doctrine,  in  English  law,  appears  to 
be  the  followiDg  passage  from  Lord  Mansfield's  judgment  in 
Lewis  V.  Ruckcr  (r) :  "  If  part  of  the  cargo,  capable  of  » 
distinct  and  separate  valuation  in  the  outset,  be  totally  Icwt 
—  as,  if  there  be  100  hogsheads  of  sugar,  and  lOhappea  *» 
be  lost  —  the  insurer  must  pay  the  prime  cost  of  those  ^^ 
hogsheads,  without  regard  to  the  price  at  which  the  otl»*' 
90  may  be  sold." 

If  the  cargo  be  thus  made  up  of  separate  packages,  o^nl^* 
of  distinct  valuation  in  the  outset,  and  the  insurance  ^tpea^^ 
from  the  terms  of  the  policy,  to  be  separately  effected  c" 
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IB    said  to  be  considered  so  much  a  matter  of  usage  where  Absolute  total 
goods  are  insured  direct  from  their  pLice  of  growth  or  manu-  cargo. 
fao^Ture,  that  even  if  no  such  clauses  are  inserted  in  the  policy  in  prac- 
palicy,  yet  a  liberal  construction  is  put  on  the  omission,  and  tioe  is  acted  on 

:       .  .  ^  as  though  they 

the  policy  is  acted  upon  as  if  they  were,  {u)  were. 

7he  following  cases  are  illustrations  of  this  rule. 
riax    was   insured, '"  free   of  averaqe.^^  from  London  to  Actual  toul 
Exeter.     The  flax  was  packed  in  mats,  in  twenty-four  sepa-  flax  packed  in 
rate  packages,  and  the  policy  was  expressed  to  be  on  ^^Jiax "  ^^^  ^  ^jj. 
generally.     The  ship,  in  the  course  of  the  voyage,   was  ^*'''*'»  ^^  ^■*^» 
wrecked  before  arriving  at  her  port  of  destination.     After 
the  mrreck,  part  of  the  flax  floated  ashore  in  a  loose  state,  out 
of  its   packages;  and  other  part  was  got  out  of  the  ship's 
hold ;   the   whole    quantity   saved   was  about    one-fifth   in 
weigHt  of  the  whole  quantity  shipped,  and  its  net  produce 
when   sold  was  about  one-fortieth  in  value  of  the  sum  at 
''^hich  the  flax  was  insured.     All  the  rest  of  the  flax  went 
to    -the  bottom  of  the  sea :  no  package  came  ashore  entire, 
but;  all  that  was  saved  was  loose  and  wetted  with  sea  water : 
^o    notice  of  abandonment  had   been   given.     Lord  Ellen- 
oorough  held  that,  as  to  the  flax  that  came  ashore^  there  was 
^^y  a  partial  loss,  for  which  the  underwriters  were  freed 
from  liability  by  the  memorandum ;  but  that,  as  to  that  part 
of  the  flax  which  went  to  the  bottom  of  the  sea,  there  was 
*^   absolute  total  loss,  for  which  they  were  liable^  notwith- 
*^*^ding  the  memorandum,  (v) 

Lord  Abinger  refers  to  this  case,  as  though  the  insurance  Remarks 
^^  been  expressly  made  upon  each  mat  of  flax  separately,  ^^^  "* 
*^^>  indeed,  supports  it  on  that  ground  (m?)  :  in  the  report  of 
^6  .  case,  however,  there  is  no  statement  from  which  this 
^dence  can  be  drawn,  although  it  is  very  probable  that  the 
Policy  contained  a  clause  of  the  nature  referred  to,  the  efiect 
^^  which  would  be  to  give  the  same  construction  to  the  in- 
*Drance  as  though  it  had  been  in  terms  separate  on  each 
*®parate  package. 

^^^    St.eveiis  on  Average,  221.  5th  ed.         (tv)  See  in  Hills  v.    London   Ass. 
^'•>     I>aTy  ».  Milford,  15  East,  559.       Comp.,  5  Mees.  &  Wels.  569. 


on 
Mil- 


iif> 


r.«-       »-^°"'   l^V>een>v^^^,,seffect«J^a,ou«^^to«^ 
\^«Ao»  ^'*       ^   j^vbott,  s»      ^  \o89  ox  r-    .    ^ot  o'       t^tttca  lU       , 

•»"^"l1.^^v,« »"       ^^"^  ,,A  free  o^  »  \o6Ut»uce.  ^  ^^ ,  a^s  «^ 

^s%^^-  <r^^^  ^T^^s  ^  tCsi"  ^C^rb^'^^i 

o^^^    r„aTftUt»«°^*  \att\c\ea  *^f  „  <ou  to*?  f  ^  ^.bVo 
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decidedly,  '*  when  it  is  an  insurance  on  the  bulk,  there  Absolute  total 
not  be  a  total  loss  of  any  part  of  the  cargo."  (a)  J^°  ^^^^  ** 

n  the  United  States  this  doctrine  of  a  total  loss  of  part  ;    ;  ~7r^ — r 

,  ,  *^  In  the  United 

been  considerably  discussed,  and  finally  rejected.     The  Sutes  the  doc- 
trine there  now  is,  as  stated  by  Mr.  Chancellor  Walworth,  toul^oM  of  "'^ 


I 

\ 


si 


I 

/ 

f 


"  the  underwriter  is  not  liable  for  any  partial  loss  on  P"*  **  rejected. 
xnorandum  articles  unless  there   is  a  total  loss  of  the 
ole  of  the  particular  species,  whether  the  particular  article 
^lupped  in  bulk,  or  in  separate  boxes  or  packages."  (J) 
.  J.  Story,  referring  to  the  English  case  of  Davy  v, 
^MCilford,  says,  "  upon  this  case  I  confess  myself  to  have  great 
diflSculties :  suppose  the  insurance  had  been  on  coffee  or  on 
,  what  difference  is  there  between  the  loss  of  a  single 
xael  and  a  bag  ?  —  between  the  loss  of  an  aggregate  mass 
e  up  of  artificial  and  separate  parcels,  or  of  an  aggregate 
e  up  of  things  in  their  own  nature  separate.     The  loss 
^*   tilie  whole  of  a  bag  of  coffee  or  com  does  not  seem  to  me 
^^   <iiffer,  in  principle,  from  the  loss  of  an  equal  quantity  of 
^e  or  com  in  bulk.     The  meaning  of  the  memorandum 
hitherto  been  supposed  to  be,  that  it  shall  exempt  the 
^^^clerwritcrs  from  all  partial  losses  or  particular  averages  on 
^*i^    thing  insured.     What  difference  is  there,  in  principle  or 
n,  between  a  partial  loss  or  average  by  the  damage  of 
and  a  partial  loss  by  the   destruction  of  an  integral 
of  the  thing  insured  ?  "  (c) 
T'he  reasonings  of  the  great  American  jurist  seem  specula- 
^^^ely  unanswerable ;  but  the  law  and  practice  of  England 
^^^  conclusively  settled  by  the  cases  already  cited. 

There  may  be  a  total  loss  of  part  of  the  freight  where  part  Absolute  total 
^f  the  cargo  actually  perishes,  but  not  where  it  is  merely  left  frdght.''*^*  ° 
^Hiiid  by  the  master,  owing  to  the  expense  of  forwarding  it 

(o)   Hills  V,  London  Ass.  Cpmp.,  5         (6)  f  In  Wadsworth  v.  Pacific  Ins. 
Heea.   &  Wds.  569.     The  distinction     Comp.,  4  Wendell's  New  York  Rep. 


"•^^•tsn  this  case  and  that  of  Colo^n  33.,  cited  in  2  Phillips  on  Ins.  492. 

^London  Ass.  Conip.,  5  Maule  &  Sel.  See  also  ibid.  pp.  490—497. 

*S.,  ia,  that  in  that  case  the  insurance  (c)  f  Humfrey  o.  Union  Ins.  Comp., 

*■*  on  so  many  bushels  of  wheat  taken  3  Mason's  Circuit  Court  Rep.  429     2 

justributivelT  — in  this -^  on  wheat  in  Phillips  on  Ins.  491. 

3  X 
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Absolute  total  OS  comparcd  to  its  value ;  although  he  may,  in  leaving  it 

loss  of  part  of  ,     I  .     T    V  •      i  •        t  a*         /  jv 

cargo.  behind,  have  exercised  a  wise  discretion,  (a) 


Sect.  VI.  Absolute  Total  Loss  on  Freight. 
Absolute  total         §  373^  j\n  insuraucc  on  freight  is,  as  we  have  already  seen, 

loss  on  frt'ipfht.  *^  ^^  •Aff.« 

nothing  more  than  an  undertaking  that,  if  the  shipowner  is 

pies  M^to  abw^  prevented  from  earning  freight  by  any  of  the  perils  insured 
^*f^f  !m  *  ^"^     against,  the  underwriters  on  freight  will  make  good,  to  the 

extent  of  their  subscriptions,  the  loss  he  has  thereby 
tained. 

Bearing  this  principle  in  mind,  in  connection  with  th 
already   established   in  the  preceding  part  of  this  chapte 
the  inquiry  as  to  what  constitutes  an  absolute  total  loss  o: 
freight,  so  as  to  give  the  assured  a  right  to  claim  the  whoi 
amount  of  the  insurance  without  notice  of  abandonment, 
not  seem  to  present  any  great  difficulty.     In  general,  it 
be  said  that,  whenever  the  hapjxining  of  the  event  on  whi 
the   earning  of  freight  depends   is   rendered  absolutely  t\ 
possible^  or,  in  any  practical  sense,  utterly  hoj)elesSy  by 
of  the  perils  insured  against,  this  is  a  case  of  absolute  total 
loss  on  freight,  in  respect  of  which  the  assured  may  recover 
without  notice  of  abandonment.     The  question,  therefore^ 
turns  in  some  measure  on  the  nature  of  the  contract  under 
which  freight  is  payable.     If  the  freight  insured  be  the  hire 
of  a  sliip  for  an  entire  voyage,  under  the  terms  of  a  charter- 
party,  so  that  no  freight  is  payable  except  on  the  arrival  of 
that  particular  sliip  at  the  port  of  destination  outwards,  or  at 
her  home  port,  then,  if  such  arrival  of  tlie  ship  be  rendered 
impossible  or  hopeless,  either  by  her  foundering  at  seft,of 
being  justifiably  sold  as  irreparable  in  the  course  of  the  voy- 
age, this  ought,  on  principle,  to  be  an  absolute  total  loss  on- 
freight,  quite  irrespective  of  all  questions  as  to  the  state  o^ 
the  cargo.     AVhere,  on  the  other  hand,  the  earning  of  A' 
freight  insured  is  not  thus  made  to  depend  on  the  arrival  c 

t;  Jones,  1  B.  &  Cr.  394.     Brockelbmk  r.  Sugnit.  I  VooL 


-'  -4, 
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"Up  under  the  charter-party,  but  on  the  delivery  of  the  Absolute  toul 
«  according  to  the  terms  of  the  bill  of  lading^  the  chance  '°" ''°  ^^'^^^ 
he  ship's  arrival  would  seem  to  be  less  important  as  the 
irion  of  the  right  to  recover  a  total  loss  on  freight  with- 
Qotice  of  abandonment,  than  the  chance  that  the  goods 
be  forwarded,  so  as  to  earn  freight,  by  another  ship  (e) ; 
Qch  cases,  accordingly,  if,  although  the  original  ship  be 
Uy  destroyed,  or  justifiably  sold  as  irreparable,  yet  the 

0  is  preserved  in  such  a  state  that  it  may  be  sent  on, 
s  to  earn  freight,  by  a  substituted  ship,  it  should  seem 
the  assured,  in  order  to  recover  as  for  a  total  loss  on 
ht,  ought,  on  principle,  to  give  notice  of  abandonment. 

le  cases  on  this  subject  seem  divisible  into   two  main  Two  classes  of 

-_-  CflSCS 

es:  1.  Those  in  which  the  ship  has  foundered  at  sea,  or 
forcibly  taken  out  of  the  hands  of  her  owners,  as  by 
nre,  detention,  &c,,  and  not  restored  before  action  brought ; 
lose  in  which  both  the  ship  and  cargo,  or  either  of  them, 
been  sold  by  the  master  abroad.     With  regard  to  the 
slass  of  cases  there  is  no  difficulty :  if  the  ship  with  a  Foundering  of 
»rgo  on  board  has  foundered  at  sea,  so  that  ship  and  cargo. 
\  are  both  hopelessly  lost  to  the  assured,  without  any 
lable  chance  of  salvage,  this  is  a  clear  case  of  absolute 
loss  on  the  freight,  the  earning  of  which  has  become 
»ible  under  the  circumstances.     So,  where  the  freight  Foundering  of 
ed  is  the  hire  of  a  ship  under  charter-party,  the  some  with  no  cargo 
quence  follows,  if  the  ship  is  lost  at  sea  after  having  °"  ^*^ 
broken  ground  on  the  voyage,  even  though  at  the  time 
8  no  cargo  may  have  been  shipped  on  board.  (/) 
,  even  where  the  freight  insured  is  to  become  payable  on  Of  general  tAu^ 
jry  of  the  goods,  by  a  general  ship,  under  the  terms  of  the  of^^MrgTis  ^ 
f  lading,  although  a  full  cargo  may  not  be  actually  on  t^oard,  butall 

1  at  the  time  of  loss,  yet,  if  a  full  cargo  have  been  then 
noted  for,  and  is  lying  ready  to  be  shipped  on  board,  and 
hip  be  ready  to  receive  it,  in  this  case  also  the  assured 


Shipton  V,  Thornton,  9  Ad.  &     478.     Horncastle    v.    Suart,    7   East, 
SU.  400.     Mackenzie  r.  Shcdden,  2  Camp. 

)  Thompson  v.  Taylor,  6  T.  Rep.     431. 
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Absolute  total  on  frciglit  may  recover  as  for  a  total  loss,  though  only  a  part, 

rtig  1 .  ^^  ^^^^  though  none,  of  tlie  cargo  may  actually  be  on  board 

Absolute  total  the  ship  at  the  time  of  loss  {g) ;  if,  on  the  other  hand,  in  such 

freight/ by  loss  ^^^®  ^^0  fuU  intended  cargo  be  neither  shipped  on  board  nor 

of  part  of  contracted  for  at  the  time  of  loss,  and  the  ship  is  not  then  in 

cargo.  ^  '  * 

a  state  of  readiness  to  receive  it,  but  is  lost  with  only  a  part 
of  the  intended  cargo  on  board,  this  is  an  absolute  total  loss, 
not  of  the  whole  freight  on  the  full  cargo,  but  only  of  th< 
freight  on  such  part  of  it  as  is  actually  shipped  and  lost.  (A) 
Capture  of  ship       On  the  sanic  principle,  if  the  event,  on  which  the  camioj 
and  cargo,  the    ^f  ^j^g  entire  frciffht  is  made  to  depend  under  the  charter-*:^^ 

loRs  continuing  °  ^  *  ^  ^        ,  ^ 

total  till  action    party,  bc  tlic  ship's  arrival  at  her  port  of  ultimate  destination 
absolute'  total     with  a  Certain  description  of  cargo,  and  the  happening  of  th" 
loss  on  f|^|sjt-    event  is  rendered  hopeless  by  the  capture  of  the  ship  (uni 
1  Bos.  &  Pull,  deemed   by  subsequent   restoration),  before   this  particuL^^^r 

description  of  cargo  is  loaded  on  board,  this  is  a  clear  case     of 

absolute  total  loss  on  the  whole  freight,  (t) 
Seizure  and  g^  ^Jiere,  undcr  a  policy  on  sliip  and  freight  for  a  Baltf  <; 

■ale  of  outward     ,        \  '  r       J  tr  o        ^  "^ 

cargo  an  ab-      risk,  it  appeared  that  the  ship  was  a  general  ship,  and  th^ 

solute  total  loss    r>    •   ^  ^  •  i  i  ii  ii«  t*  .\_  ^ 

on  outward        freight  lusurcd  was  made  payable  on  delivery  of  the  caigo  a.< 
freight.  ^y^Q  ship's  jwrt  or  ports  of  discharge  in  the  Baltic,  it  was  hd<3 

Forster,  that  scizurc,  condemnation,  and  sale  of  this  cargo,  under  tii^ 

Berlin  decree,  in  the  ship's  port  of  discharge,  involved  mmm 
absolute  total  loss  of  the  outward  freight,  though  the  ship^ 
which  had  been  also  seized,  was  repurchased  by  the  nuatcrv 
But  where  the    and   ultimately  arrived   earning  homeward  freight  (J) :  h«^ 
homeward  ^^^'^  policy  in  this  casc  been  on  freight  for  the  homewird 

ireight  — if        voya<nrc,  undcr  charter-party,  then,  although  the  cargo  fio* 

bhip  arrives  ^o'  i        j  ^  y  o  o 

earning  freight,  shipped  ou  board  at  the  foreign  jwrt  had  been  taken  (Hii^ 

another  cargo,  and  Sold,  yct,  if  thc  ship  had  ultimately  arrived  at  her  hon© 

totaNoss  on  P^^**  ^*^  ^  ^^  ^^^^  freight  with  another  cargo,  this  would  no't 

freight.  havc  been  a  total  loss  on  freight  undcr  &uch  policy.  (A) 

Everth  V.  °  t         J   \  J 

Smith,  2  Maulc 

&  Sel.  278.  ig)  D«vaux  r.  J'Ansen,5  Bingh.  N.      1  Marshall,  425.  S.  C  S.  P.  b  Unite* 

C.  519.,  where  all  the  previous  autho-  States,  fHutin  t».   Union  Ins.  Comp 

rities  are  cited.  1  Washington  Circuit  Court  Rep.  5$^ 

{h)  Furhes  r.  Cowie,  1  Camp.  520.  (A)  Everth   r.    Smith,  S  Maole 

Forbes  V.  Aspinall,  13  East,  323.  Scl.  278.     Brockelbank  r.  SsfHtf* 

(0  Atty  r.  Lindo,   1  Bas.  &  Pull.  Mood.  &  Rob.  102.     See  also  fitfef 

N.  Ii.  236.  r.  Stirling,  5  Maule  &  SeL  6. 

ij)  Wilson  r.  Forster,  6  Taunt.  25. 
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!>ii  the  same  principle,  where  the  event  on  which  the  earn-  Absolute  total 

,           ,                                                                                                 ,  loss  on  freight* 

of  freight  is  made  to  depend  under  the  charter-party  is 


1  •  ,  1  ^»         •  /»  J.      i_  x»  X         J    Where  the  in- 

ships  completing  m  safety  her  entire  voyage  out  and  guranceisonaa 

ne,  then,  if  the  ship  be  lost  on  the  homeward  passage,  there  ®"^**'«  fr^^g^' 

1  he  an  absolute  total  loss  on  the  whole  freight ;  if,  on  the  Toyage,  loss  of 

ler  hand,  the  voyage  out  is  distinct  from  the  voyage  home,  homeward  pa»- 

dfreifi^ht  have  been  earned  on  the  ship's  arrival  outwards,  8age»»«anab- 

^  .  solute  total  loss 

r  subsequent  loss  on  the  homeward  passage  is  not  an  abso-  on  freight 
te  total  loss  of  the  whole  freight.  (/)  Simond, 

2  Chitt.  Rep. 
660. 

§  374.  As  to  the  second  class  of  cases  in  which  ship  and  where  both 
rgo>  or  either  of  them,  have  been  sold  abroad  by  the  master,  «*»»p  and  cargo 

"  ^  ^      ^  ^  •'  ^  'are  Justifiably 

woold  seem  to  be  clear,  on  principle,  and  is,  in  fact,  un-  sold  abroad, 
ubted,  that,  if  both  ship  and  cargo  have  been  sold  abroad,  ]ute  total  loss 
der  such  circumstances  of  urirent  necessity  as  to  justify  their  °"  freight,  and 

o  J  J       •fir  no  notice  of 

!p,  the  assured  may,  without  any  notice  of  abandonment,  abandonment  is 

K)ver  as  for  a  total  loss  on  the  freight,  the  earning  of  which,       ®***^* 

der  the  circumstances,  has  l>ecome  wholly  impossible,  owing 

events  beyond  his  controul(wi):  on  the  other  hand,  where  AUter,  where 

s  Bale  is  not  thus  justified  by  necessity,  but  the  ship  might  justifiable. 

re  been  repaired,  or  the  cargo  sent  on  so  as  to  earn  freight, 

?oiild  seem,  on  principle,  that  the  shipowner  ought  not  to 

allowed  to  avail  himself  of  such  unjustifiable  sale,  in  order 

throw  on  the  underwriter  on  freight  a  total  loss  oh  that 

irest  which,  in  the  case  supposed,  has  been  caused,  not  by 

perils  insured  against,  but  by  the  unauthorised  act,  cither 

limself,  or  of  the  master,  as  his  agent ;  at  all  events,  it 

lid  appear,  that  he  could  only  so  entitle  himself  in  cases 

are  he  has  given,  and  the  underwriter  accepted,  notice  of 

odonment. 

He  mere  fact,  however,  of  notice  of  abandonment  being  ^^r  will  notice 

1  5  n    •   1  .1  ofabandon- 

SQ  cannot,  per  se^  give  the  assured  on  freight  a  right  to  re-  ment  in  such 
5r  as  for  a  total  loss  where  the  sale  is  not  justifiable ;  it  is  jn^rm  a^tolS 
'  where  the  underwriter  has  accepted  or  acted  upon  such  '®^»  ««cn»* 

•  ■*■  where  accepted, 

or  acted  upon. 

Mackrell  r.  Simond,  2  Oiitty's         (m)  Idle  ».   Royal  Exch.  Comp.,  3 

66a    (cases  in   time  of    Lord     Moore,  115.     8  Taunt.  755. 
!eld).     See  also  S.  C.  Abbott  on 
iog,  418.  6th  ed. 

3x3 


freight. 
Panncter*. 
Todbunter, 
1  CunpU54I. 
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notice  that  it  can  bind  the  rights  of  the  parties ;  as  Mr.  I 
Parke  observes,  in  giving  the  judgment  of  the  Court  oJ 
chequer  Chamber  in  lienaon  v.  Chapman,  "  if  the  lo 
frel^t  be  not  total  in  its  nature,  abandonment  cannot : 
it  BO."(n) 

The  principle,  in  short,  seems  to  be  this, — where  the 
of  ship  and  cargo  is  justified,  notice  of  abandonment  ti 
underwriter  on  freight  is  unnecessary ;  where  such  sale  i 
justifiable  it  is  inoperative,  unless  accepted  or  acted  npoi 
The  cose  generally  cited,  as  showing  notice  of  abandou 
to  be  necessary,  in  order  to  recover  for  a  total  loss  on  frc 
where  ship  and  cai^o  had  been  sold  abroad,  ia  that  of 
meter  v.  Todhunter,  which  was  a  policy  of  insuniBce  "  i 
freight  of  the  ship  Portsea"  insured  fi^m  Serbia  to  Lm 
the  ship,  in  the  course  of  her  voyage,  was  captured,  nct^ 
and  carried  into  Grenada,  where  the  teas  told  with  the  vh 
her  cargo  ; — the  plaintiff,  who  had  given  no  valid  not 
abandonment,  claimed  a  total  loss :  it  was  contended  tli 
notice  was  necessary,  aed  non  allocatur,  for  the  good* 
have  been  brought  home  ia  another  thip,  and  so  freigiit 
been  earned(o):  it  is  clear,  by  what  fell  from  Lord  1 
borough,  that  the  circumstances  of  this  case  were  not  k 
to  make  the  tale  of  the  whole  ship  and  cargo  justifiaUi 
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at  and  from  the  Canary  Islands  to  London : "  the  ship  haying  Absolute  total 

sailed  on  her  voyage,  with  a  full  cargo  on  board,  was,  in  reigi. 

consequence  of  sea-damage,  obliged  to  put  back :  her  cargo  ^^^^nlt  j^iti'fi. 

having  been  necessarily  unshipped,  and  the  ship  being- found  **>*!»  «^<=*; 

so  disabled  that  it  would  be  impossible  to  bring  her  home  operative. 

"without  repairs,  which  could  not  be  procured  where  she  was,  -^^  as8.°^ 

both  ship  and  cargo  were  sold :  the  purchaser  of  the  ship,  Cwnp., 

luving  repured  her,  brought  her  home  with  half  a  cargo ;  i  Marsh.  4<i?. 
lief  captain  (tbho  was  also  owner  and  plaintiff  in  the  action) 
bought  another  ship  of  small  burden,  in  which  he  also  brought 
goods  to  London,  but  none  of  the  original  cargo :  having 
brought  hb  action  against  the  underwriters  on  freight  for  a 
to^aJ  loss,  two  objections  were  made  to  his  right  of  recovery. 
!•  jThat  he  had  given  no  notice  of  abandonment;  2.  That 
th^  sale  was  not  justified  by  necessity.  Chief  J.  Gibbs,  as 
^  ^le  first  objection,  which  was  supported  on  the  authority 
^f  .^r'armeter  v.  Todhunter,  held  that  there  was  nothmg  in  it ; 
i^ii-'CL^  as  to  the  second,  he  granted  a  new  trial,  in  order  that 
"^  jury  might  consider  whether  the  sale  of  the  ship,  under 
^^  circumstances,  was  such  a  measure  as  a  prudent  owner, 
"  '^^ttninsured,  would  have  resorted  to;  or  whether  he  would 
w)t  iiave  repured  and  sent  her  on,  so  as  to  earn  freight,  (p) 
"^  think,''  said  the  Chief  Justice,  "the  assured  ought  to 
°*"^"^  acted  as  if  the  adventure  had  not  been  insured ;  and, 
"  ^.  man  of  common  prudence,  would  have  repaired  her,  not 
"^^It^g  insured,  he  should  have  done  so,  on  account  of  the 
^'^^^^^'ertcriterSy  otherwise  he  would  have  been  selling  the  ship  for 
^^  jmrpose  of  throwing  the  loss"  {of  freight)  " on  the  under*- 
^'^'^^ers.'' (r) 

*^lliis  case,  therefore,  shows  —  1.  That  no  notice  of  aban*^  Remarks  on 
^^^^onent  is  requisite  iivhere  the  ship  and  cargo  have  been 
Justifiably  sold ;  2.  That,  unless  such  sale  be  justifiable,  the 
**^^ared  on  freight  cannot  recover  as  for  a  total  loss. 

^XThe  former  of  these  points  was  all  that  was  determined  in 
^il^  V,  Royal  Exchange  Assurance  Company,  which  was  the 

(.J^'y  Oreen   e.    Royal   Exch.    Ass.         (9)  1  Marshall's  Rep.  45S. 
^^omp.,  c  Taunt    66.      1    Marshall's 
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the  earning  of  the  freight  insured  was  made  to  depend,  was  Absolute  total 
the  arrival  of  the  ship  under  the  chai-ter-party :  if  the  freight  ^  '^ 

insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  bill  of  lading,  it  should  seem  that,  as  the 
goods  were  actually  sent  on,  and  arrived  so  as  to  earn  freight, 
by  another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  EUenborough  in  Parmeter  r.  Todhunter,  and  that, 
as  the  loss  on  freight  became,  in  the  event,  less  than  total, 
the  assured  would  not  have  been  entitled  to  claim  as  for  a 
total  loss  (at  all  events,  without  notice  of  abandonment) ;  that 
which  he  should  have  abandoned  being  the  chance  of  the 
cargo  arriving,  so  as  to  earn  higher  freight,  than  that  which 
the  shipowner  would  have  to  pay  for  the  hire  of  the  ship  in 
which  it  was  sent  on.  (m)  Where,  under  similar  circum- 
stances, the  master  sold,  not  only  the  ship,  but  also  the  cargo, 
from  the  impossibility  of  sending  it  on,  except  at  an  ex* 
orbitant  rate  of  freight,  this  was  held  in  the  United  States, 
and  as  it  seems  justly,  an  absolute  total  loss  of  freight,  (v) 

Where  a  cargo  of  perishable  goods  loaded  on  board  a  Where  cargo  is 
general  ship,  and  deliverable  to  the  consignees  under  terms  at  anTntenne- 
of  the  bill  of  lading,  on  payment  of  freight,  is  necessarily  *^*«  p^^ 
unloaded  at  an  intermediate  port  in  the  course  of  the  voyage  circumstances 
for  the  repairs  of  the  ship,  and  there,  on  survey,  found  so  ^^"  ^^^  j^*^ 
sea-damaged  that  it  is  necessarily  sold  by  the  master,  in  order  ^^^ ', . 
to  prevent  its  perishing  by  the  rapid  progress  of  putrefaction,  i«  an  absolute 
in  such  case,  if  neither  the  merchant  (or  his  agent),  nor  the  freight. 
shipowner,  have  been  present  at  the  sale,  nor  have  any  know-  V|^«^*^o"*  ^' 
ledge  of  it  till  after  it  has  taken  place,  the  present  doctrine  is  Mees.  & 
of  the  English  law  is,  that  no  freight  whatever  is  due  on  the 
cargo  so  sold,  (to)    In  such  case,  therefore,  as  the  earning 
of  freight  has  become  an  absolute  impossibility  by  a  jus- 
tifiable sale  of  the  cargo  (or),  it  should  seem,  on  principle> 

(«)  Shipton  V,  Thornton,  9  Ad.  &  (ic)  Vlierboomo.  Chapman,  13  Mees, 

ll.  314.  &  Wels.  230. 

<t))  t  Callender  v.   Ins.    Conip.    of  (x)  Rous  v.  Salvador,  3  Bingh.  N. 

irth  America,  5  Binney,  525.,  cited  C.  26G. 
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Absolute  total    and  has  accordingly  been  so  held  in  the  United  States,  tl 

this  is  an  absolute  total  loss  of  freight,  (y) 

But  nothing  Nothing  short,  however,  of  this  absolute  impossibility 

short  of  neces-  ,,  .  ^   .  ... 

Bity  will  Justify  sending  on  the  cargo  with  any  chance  of  its  amving  in 
oirao^en^title  ^"8^°*^  character  at  its  port  of  destination,  will  justify  t 
the  assured  in  master  ill  Selling  it  at  an  intermediate  port,  or  entitle  t 
to  claim  a  total,  assurcd,  in  consequeucc  of  such  sale,  to  throw  the  loss  on  t 
on  frJh^t^^**  underwriters  on  freight.  Thus,  where  the  ship  having  be 
Mordy  r.  driven  back,  in  consequence  of  sea-damage,  to  her  port 

Cr.  394.  loading,  it  became  necessary  to  unload  the  cargo,  part 

which  was,  on  survey,  found  so  damaged  that  the  mast 
after  having  repaired  his  ship,  sold  it  on  the  spot,  instc 
of  taking  it  on,  because,  if  put  on  board  as  it  was,  it  mi^ 
have  ignited  the  rest  of  the  cargo,  and,  if  he  waited  till 
Was  fit  to  ship,  the  expense  would  have  exceeded  the  freij 
be  could  earn  upon  it — Lord  Tenterdcn  held  that  the  assui 
could  not  claim  from  the  underwriters  on  freight  a  total  1 
upon  the  part  of  the  cargo  so  sold,  (z) 

No  notice  of  §  375.  In  a  policy  on  the  profit  of  goods,  the  underwri 

required  Under   engages  that  the  goods  shall  not  be  prevented  by  the  pei 
apolicy  on        insured  against  from  so  arriving  as  to  earn  a  profit  (a)  : 

then,  the  goods  are  so  prevented  from  arriving  by  the  pei 
insured  against,  there  is  a  total  loss  oh  the  expected  profi 
and  this  without  any  necessity  for  a  notice  of  abandonmei 
for,  as  a  transfer  of  goods  by  abandonment  necessarily  : 
eludes  the  eventual  profit  on  such  goods,  a  separate  aba 
donment  of  expected  profit  would  be  a  nugatory  and  i< 
form;  for  the  same  thing  cannot  be  abandoned  to  t^ 
different  persons  at  the  same  time,  (b) 

The  rule,  therefore,  is,  that  a  total  loss  of  the  goods  i 
volves  a  total  loss  of  the  profits  expected  to  arise  from  th 

(y)  f  Hurtin  v.  Union  Ins.  Comp.,  (a)  2  Phillips  on  Ins.  244. 

1  Wash.  530.,  cited  2  Phillips  on  Ins.  (b)  Bcneck6,    Pr.  of  Indcm.    2 

353w  See  per  Lawrence,  J.,  in   Barclay 

{i)    Mordy  v.   Jones,  4  B^  &  Cr.  Cousins,  East,  551. 
394w     &  C.  ^  Dowl.  &  RyL  479. 
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sale,  and  that  this  may  be  recovered  without  notice  of  aban-  Absolute  total 

J  .    *f^  ••  aj  A-t  i»x»  /»A       loss  on  freiirht. 

donment.  Commissions  stand  upon  the  same  footing  as  profits^  i__ 

a  policy  on  commissions  being  an  undertaking  that  the  assured  Nor  under  a 
ahall  not  be  prevented  by  the  perils  insured  against  from  5,^*,%,,^°*'*'^ 
earning  a  commission  on  the  sale  of  the  goods  (c) :  hence^  if 
the  assured  have  done  his  part  towards  earning  the  com- 
missions^  but  the  goods  never  arrive^  he  may  recover  for  a 
total  loss ;  and^  as  in  such  case  he  could  assign  nothing  by 
abandonment,  no  notice  of  abandonment  is  required. 

'  (c)  8  Phillips  on  Ins.  368^ 


CHAP.  VIIL 

OF   CONSTRUCTIVE   TOTAL  LOSSES. 

Sect.  I.   General  Doctrine  of  Constiuctive  Total  Loss. 

General  doc-      §  376.  As  wc  have  already  seen,  a  constructive  total  loss  in 
structive  total    insurance  law  is  that  which  entitles  the  assured  to  claim  the 

whole   amount  of  the  insurance,  on  giving   due  notice  of 

Definition  of  a    abandonment;   and   that  is,  generally  speaking,  a   case  of 
totolloss.  constructive   total   loss  where   the  thing  insured  has  beei 

reduced  to  such  a  state,  or  placed  in  such  a  position  by  th< 
perils  insured  against,  as  to  make  its  total  destruction  oi 
annihilation,  though  not  inevitable,  yet  highly  imminent,  oi 
its  ultimate  arrival  under  the  terms  of  the  policy,  though  nol 
Cases  of  con-  utterly  hopclcss,  yet  exceedingly  doubtfuL  For  instance 
lo^    ^  though  the  thing  insured  may  not  be  absolutely  destroyed,  or^ 

irretrievably  lost,  yet,  to  avail  ourselves  again  of  the  language '^ 
of  Lonl  Abinger :    "  there  may  be  a  capture,  which,  thougV' 
primd  facie  a  total  loss,  may  be  followed  by  a  recapture  whicl 
would  revest  the  property  in  the  assured.     Thene  msj  be  s  a 

forcible  detention,  which  may  either  speedily  terminate,  or  ma; 
last  so  long  as  to  end  in  the  impossibility  of  bringing  tl 
ship  or  the  goods  to  their  destination.     There  may  be  soi 
other  peril  which  renders  the  ship  innavigable,  without  a\ 
reasonable  hope  of  repair ;  or  by  which  the  goods  are 
lost,  or  so  damaged,  that  they  are  not  worth  the  expense 
bringing  them,  or  what  remains  of  them,  to  their  destination,^  (^ 
Notice  of  aban-       In  all  such  cascs,  the  assured,  if  he  wishes  to  recoi 

donmcnt.  ^  ,    ,  ^  i»     •  . 

for  a  total  loss,  must,  as   a  necessary   preliminary   to 
doing,  give  due  notice  of  abandonment :  that  is,  an  explicit 


'-^  3  Bingh.  N.  C.  i;8(i.  (6)  'nicllusson  r.  Fletcher,  1   E 


72.     Tarmcter  r.  Todhuntcr,  I  Ck 
591. 
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Sntlmotion   to   the   underwriter  that   he  offers   to   cede   or  General  doc- 
abandon    to  them  unconditionally  (c)  his  whole   interest  (d)  gtructive  toul 

Ln  the  thing  insured,  or  the  remains  of  it,  as  far  as  it  is  ^^ 

aovered   by  the   policy;  and   this  notice  he  must  give  in 
reasonable  time,  (e) 

This  is  the  first  step ;  having  done  this,  his  right  to  insist  The  sute  of 
upon  such  notice,  and  recover  as  for  a  total  loss,  depends,  in  ent?Ue«^e^a»- 
EDglish  law,  upon  the  point  whether  the  state  of  things  "''?^  to  give 
Mrhich  entitled  him  thus  to  give  notice  of  abandonment  con-  donment,  is  dif- 
binued  down  to  the  time  of  bringing  the  action.     In  our  law,  ^hjch  will  ^ 
bherefore,  there  are  two  main  questions  to  be  considered  in  «n^*'«  him  to 

^  ^  *  recoTer  as  for  a 

3 very  case  of  constructive  total  loss :  1.  Was  the  state  of  total  loss. 
things  such  as,  prima  facicy  to  entitle  the  assured,  on  re- 
ceiving intelligence  thereof,  to  give  notice  of  abandonment  ? 
2.  Did  it  continue  such  down  to  the  time  of  action  brought, 
18  to  entitle  him  to  follow  up  such  notice  and  recover  as  for 
%  total  loss  ? 

§  377.    The  first  question  then  isy  upon  what  kind  of  intelli"  Upon  what 
gence  the  assured  may  give  notice  of  abandonment :  as  to  this,  gince*the*a*8-*" 
t  may  be  answered  generally,  that  he  has,  prima  facie,  a  right  ■*"?**  "?^»^*^* 
:o  give   such  notice  on  receiving  intelligence   of  any  such  donment 
Daarine  casualties  as  those  just  referred  to,  which,  though 
they  do  not  involve  the  absolute  destruction  or  irretrievable 
loss  of  the  thing  insured,  yet,  render  its  destruction  highly 
probable,  or  its  ultimate  recovery  very  doubtful ;  and  these  are 
\he    only  kind  of  casualties   which   can  justify   a   notice   of 
jbajidonment ;  no  amount  of  damage,  however  great,  which 
loes  not  threaten   the  entire   destruction  of  the  thing  in- 
sured (f) ;  no  amount  of  difficulty  in  regaining  possession  of  it,  Hehasonly  this 
Bvluch  does  not  involve  an  absolute  temporary  privation  of  o/constru^ve 
Twnership,  or  alienation  of  property  (y),  can  make  a  case  of  *°^^  ^*^'- 


(e)  See  pott.  Chap.  IX,  Sect.  I.  (/)  Cazalct  v.  St.  Barbc,  1  T.  Rep. 

(d)  Ibid.  187.     Furncaui  v.   Bradley,  Park  on 

(e)  As  to  what  b  reasonable  time,     Ins.  865.  8thted. 
poit.  Chap.  IX.  Sect  III.  (p)  Thorneley   v.  Hebson,   2  B.  & 

Aid.  513. 
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aiiloc-      constructive  total  loss.     "The  assured  cannot  elect  to  tux-n 
™ial     ^^*U  At  the  time  when  it  happened,  was  only  an  aventge  losc^ 

^ into  a  total  one  by  abandoning." (A)    "  There  ia  no  instance," 

says  Mr.  J.  Buller,  "  where  the  owner  can  abandon,  unlcaa  tU 
some  period  or  the  other  of  the  voyage   there  has  been    a 
(constructive)  total  lo88."(i')     "There  is  not  any  principle," 
says  Lord  Ellenhorough,   "which   authorises  abaadonineiit, 
.    unless  where  the  loss  has  been  actually  total,  or  in  the  highest 
deffree  probabk,  at  the  time  of  the  abandonment,"  (J) 
ji  on  hcarmg       Supposing,  however,  the  case  to  be  such  aaprim&fatk  *« 
u  toul  1os^    justify  the  assured  in  pving  notice  of  abandonment,  he  is  no* ' 
ch  nm^"       hound,  before  giving  it,  to  wait  for  full  and  accurate  innirai^ 
nudiaitisr.        tion,  but  may  give  it  at  once  upon  a  mere  report  or  raaxyKMX 
of  capture,  detention,  innavigability,  or  any  other  casmltr^t 
which,  supposing  the  intelligence  to  be  well  founded,  woaX* 
be  a  clear  case  of  constructive  total  loss.  (A) 

"  In  cases  like  this,"  said  Lord  Ellenborough,  "men  nn»^ 
act  upon  probable  information,  and  leave  the  effect  of  ths*^ 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  "' 
the  intelligence  tliey  receive.  If  I  hear  of  my  ship's  bdcs£ 
taken  in  the  East  or  West  Indies,  I  am  not  obliged  to  ws*^ 
till  I  certainly  know  the  event  by  the  testimony  of  th»*® 
who  were  present.     Provided   the  event   has  once  esiste-Of 
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inoperative;  in  fact,  is  a  mere  nullity,  (m)     "The  General  doc- 
)f  an    offer    of   abandonment,"    said    Lord   Ellen-  structWe  total 
,  "  is  that,  if  it  appears  to  have  been  properly  made  ^^ 


pposed  facts,  which  turn  out  to  be  true,  the  assured  abandonment 

ffoes  for 

himself  in  a  condition  to  insist  on  his  abandonment,  nothing. 
s  not  enough  that  it  was  made  properly  on  assumed  True  effect  of 

,  1         •        T     .  1  •  •»        f       *  notice  of 

it  turn  out  that  none  such  existed ;  it  may  be  said  to  be  abandonment, 
made  upon  notice  received,  and  bondjide  credited  by 
red,  of  his  ship  having  been  wrecked,  whether  such  in- 
e  were  true  or  not,  and  although  the  letter  convey- 
m  out  to  be  a  forgery ;  yet  clearly  no  right  of  action 
est  in  him,  founded  upon  an  abandonment  made  on 
elligence.  If  the  facts  be  all  imaginary  and  founded 
mception,  the  whole  foundation  of  the  abandonment 

) 

in  order  to  make  a  notice  of  abandonment  valid,  not  ^^  "*^><^e  ^^ 

.  .  i^i-.n         IT  abandonment 

St  the  information  on  which  it  is  founded  prove  true,  can  be  valid 
xust  also  be  justified  by  the  state  of  facts  existing  at  bythe^foctsL 

when  it  is  actually  given.  Even  though  the  facts  they  exist  at 
iich  it  was  founded  were  truly  reported,  and  were  in  made, 
ires  such  as  to  justify  the  assured  in  giving  notice  of 
iment,  yet,  if  they  have  ceased  to  exist  before  the 
which  such  notice  was  given,  it  will  have  no  force  or 
hatever.  Thus,  where  the  assured,  on  hearing  of  the 
of  his  ship,  gave  notice  of  abandonment,  but  the  ship 
sn,  in  fact,  re-captured,  though  not  to  his  knowledge, 
rnch  notice  was  giv^i,  the  court  held  that  it  was  en- 
noperative,  for  an  abandonment  could  be  made  only  Abandonment 

can  be  made 

ig  to  the  facts  at  the  time  of  making  it.  {p)     Lord  only  according? 
roufich  said,  that  to  "give  effect  to  such  a  notice  of  ^p^^facuat 

o  °  timeofmakme 

it.  ^ 

!  delaissement  fait  par  erreur  there  has  been  no  capture,  it,  of  course, 

t  aucun  effet,  lorsque  Terrcur  goes  for  nothing.**     Per  Lord  Ellcn- 

r  quelqu*  une  de  ces  choscs,  borough,  1  Camp.  240. 

oonnaitre  pour  operer   un         (n)  Per  Lord  Ellenborough  in  Bain- 

regulier  et  Talable,  comme  si  bridge  v.  Neilson,  1  Camp.  240. 
le  de  Taccident  se  trouvait         (o)  Bainbridge  v.  Neilson,  10  East, 

Smerigon,  chap.  xvii.  sect.  6.  329.     Parsons  v.  Scott,  2  Taunt  363. 

».  833.   ed.    1827.      <'  If  an  Falkner  v.   Ritchie,  2  Maule  &  SeL 

lent  has  been    made   where  290. 
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General  dor-  aliandonnient  would  giievouslj  enlarge  the  responsibility 
structive  total  ^^  undcnrritera :  it  would  be  to  make  them  anawerable,  D 
"^ for  the  actual  loss,  but  for  a  supposed  total  loss,  which  hn 

in  fact,  ceased  to  exist."  (p) 

The  law  in' the   United  States,  and  also  in  France  ia  i 

this  respect  the  same  with  our  own.  {g) 

But  eren  But,  even  though  the  intelligence  may  have  been  tm- 

though  the  Ion  •>  o  -o  J 

at  the  time  of  and  the  Btate  of  things,  at  the  time  the  notice  was  givei 
w"s"<^nitnw^  ^""^^  ^  ^°  justify  its  bein^  given  (i.  e,  though  the  loee  mo 
tiTelytoul, the  Jjave  Continued  constructively  total  at  the  time  the aimire 
recover  u  far  a  gave  noticc  of  abandoDracnt),  yet  the  undoubted  doctrine  < 
l™  i'^"""     tl»e   English   law   is,   that   ike  right  of  the   at'suTtd,  afl. 

tinue*  so  doiro  ftavtna  qiven  such  notice,  to  recover  as  for  a  total  loss,  depetu 
to  ihe  time  of  ^  ^  '  ■'  . 

bringing  the      entirely  on  the  state  of  things  as  it  exists  at  the  time  ofadii 

brought:  if  before   the   commencement  of  the   action  tl 

thing  insured  be  restored,  under  such  circumstances,  and  i 

such   a   Btate,   that   the   assured   may,   if  he  pleases,  tak 

possession  of  it,  and  may  reasonably  be  expected  so  to  do 

this  defeats  hie  right  to  recover  as  for  a  total  loss,  (r)    Lon 

Tenterdeu,  in  the  last  case  in  which  the  point  was  mooted 

thus  states  the  law  aa  now  understood  in  thb  country ;  "  1^ 

abandonment  is  to  he  viewed  with  regard  to  the  uUimatt  ^ 

of  facts  as  appearing  before  the  action  brought,  according  to 
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This   doctrine   of  the   English  law   differs^   as  we  hare  General  doc- 
Iready  intimated,  from  that  of  the  Continent,  and  of  the  rtmctwVtotol 
Inited  States.     In  France  the  law  is  now  fixed  by  the  Code  *^**»- 
le  Commerce,  which  declares  (t)  that  no  abandonment  can  The  Uw  of 
perate  as  .an  irrevocable  transfer  of  property,  unless  it  be,  1.  unltS  ^tL  * 
ereptedf  or,  2.  adjudged  to  be  valid,  (u)     Boulay-Paty  thus  differs  from  our 
cplains  the  meaning  and  effect  of  this  provision  of  the  Code :  point 
.An  acceptance  by  the  underwriter  waives  any  defect  in  the  French  law 
:^unds  of  the  abandonment ; "   the  judgment  of  the  court  de  Commerce. 
sides  that  good  grounds  existed  for  it  at  the  time  it  was 
.de:  —  if  before  the  abandonment  is  thus  ^^ adjudged  to  be 
wBl^  the  thing  insured  should  be  restored,  the  right  of  the 
vired  to  insist  on  his  abandonment  is  not  thereby  defeated ; 

the  judgment,  when  given,  has  a  retrospective  effect,  and, 
i.t  be  in  favour  of  the  validity  of  the  abandonment,  the 
3erwriters  are  presumed  to  have  acquired  the  proprietor- 
p  of  the  thing  insured,  ^rom  the  moment  the  abandonment 
wfirzt  notified  to  them,  (v) 

By  the  existing  law  of  France,  then,  1.  An  abandonment 
5«  well  made  on  good  grounds  is  indefeasible,  whether  it 
re  been  accepted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
lether  it  have  been  made  on  good  grounds  or  not 
The  law  as   thus   explained  prevails  also  in  the  United  Th«  1*^ "» the 

i.     A  •  mi      /•  I  •  1         •  United  Sutes. 

Ates  of  Amenca.  Ihe  facts,  as  they  exist  at  the  time  a 
»t2ce  of  abandonment  is  given,  must  be  such  as  to  justify  it ; 
^t  if  they  be  so,  then  the  rule  is,  that  ^^  an  abandonment 
^  rfghtfuUy  made  is  binding  and  conclusive  between  the 
^^^^  and  the  rights  flowing  from  it  become  vested  rights, 
not  to  be  devested  by  any  subsequent  events."  (ti?) 


385.  p*  377.  ed.  1834.     See  also  Pardessus, 

e.    says    Boulay-Paty,  **  as-  Cours  de  Droit  Comro.,  part  iv.  tit  v. 

by  the  judgment  of  a  court  chap.  iiL  sect.  4.  torn.  iii.  p.  424.  ed. 

r  tribunal   of  commerce,  to  1841. 

made  in  respect  of  some  one         (w)  Per  Story,   J.,   in    f  Peele   r. 

casualties,  which  are  specified  Merchants*    Ins.     Comp.,    3  Mason*s 

ode,  as  alone  authorising  an  Circuit    Rep.    27.      Kent's    Comm., 

eot**     Boulay-Paty,   Cours  vol.  iii.   p.  324.   ed.   1844.     See   also 

Comm.  Mar.  torn.  iv.  p.  377.  Phillips  on   Ins.,   vol.  ii.    chap.  xvii. 

sect.  14.  "  Whether  an  abandonment 

ulay-Paty,  Cours  de    Droit  may  be  defeated  by  subsequent  events,*' 

ar.   tit.  xi.  sect.  7.  tom.  iv.  pp.  411 — 417. 

3t 


No  loss  can 
ipve  the  rigbt 
of  atundon- 


OF  CONSTRUCTIVE   TOTAL  LOSS, 

It  is  a  principle  in  the  English  law  of  abandonment,  t''^ 
the  doctrine  of  constructive  total  loes  ia  only  applicable     "^ 
caaee  in  which  the  loss  ie  proximateltf  caused  by  some  of  *** 
perils  insured  against :  thufi,  as  we  have  seen,  disappcuDtm^''* 
of  arrival  by  interdiction  of  commerce,  or  by  being  tnra^** 
^""p  *]V^"    away  from  the  port  of  destination,  being  risks  not  insnred 
ausediiythe    against  by  the  common  form  of  English  policies,  havebe^n 
bmlnst  held  to  be  no  ground  of  abandonment  (r) :  so,  the  loss  caos^^ 

by  detention,  or  embargo  laid  on  by  the  foreign  govemmec**, 
of  which  the  assured  was  a  subject,  was  held  at  one  time  Xo 
foe  no  ground  of  abandonment  as  agiunst  a  British  und^^r- 
writer(^],  a  doctrine  which,  as  we  have  seen,  if  not  entirely 
relinquished  in  English  law  (z),  was  subsequently  modified 
by  the  limitation,  that  loss  so  caused  would  give  a  ngbt  of 
abandonment,  whenc\cr  it  Appeared,  from  the  whole  circLim- 
etancea  of  the  caae,  and  the  true  construction  of  the  policy, 
that  it  waa  a  risk  contemplated  by  the  parties,  (a) 

On  the  same  principle,  loes  caused  by  any  peril,  express// 
or  virtually  excepted  out  of  the  policy,  can  give  no  right  of 
abandonment;  as  where  a  ship,  insured  against  "  sea  damyf 
only"  is  lost  by  capture.  (6) 

If,  from  the  general  doctrine  of  constructive  total  losi^ 
pass  to  an  esamination  of  the  cases  in  which  the  question 
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instructive  total  loss,  as  implied  to  the  diflFerent  subjects  Genenl  doe- 
sonuice :  in  order  to  avoid,  as  far  as  possible,  this  con-  structlfe  total 

n,  we  wiU  consider  separately  the  cases  of  constructive  ^ 

loss  on  the  three  main  subjects  of  insurance, —  Ships, 
(b,  and  Freight 

he  difficulty,  it  will  be  seen,  relates,  not  so  much  to  the 
mds  of  abandonment  in  the  abstract,  t.  e.  to  the  kind  of 
dtties  which  give  the  right  to  abandonee),  as  to  the  applica- 
of  general  principles  to  the  varying  circumstances  of 
particular  case,  which  must  be  the  apology  for  a  more 
thened  citation  of  authorities  than  would  be  requisite 
sr  a  more  sdentific  and  methodical  system  of  law. 


Sect.  II.   Cases  of  Constructive  Total  Loss  on  Ship. 

r.  1.  In  Cases  of  Capture,  Arrest,  Seizure  by  Mutinous 

Crew,  Desertion  at  Sea,  §•<?. 

378.  The  best  general  statement  I  have  any  where  met  Constnictite 
I,  of  the  circumstances  which  confer  on  the  assured  on  ship  ghip-!^*^ 
im&  facie  right  to  give  notice  of  abandonment,  is  con-  cases  of  ap- 
ed  in  the  following  passage  from  the  judgment  of  Mr.  seixure,  deser* 
dee  Story  in  the  American  case  of  Peele  v.  The  Merchants'   ^°°*  "** 
mmce  Company  (d):  "  The  right  of  abandonment  has  ^""^^^X 
1  admitted  to  exist,  where  there  is  a  forcible  dispossession  gi^eapnW 

.  7»  focie  nght  of 

(uster  of  the  owners  of  the  ship,  as  m  cases  of  capture,  abandonment 
;— where  there  is  a  restraint  or  detention  which  deprives  ^    '^' 
owner  of  the  .free  use  of  his  ship,  as  in  cases  of  em- 
l^es,  blockades,  and  arrests; — where  there  is  a  present 
1  loss  of  the  physical  possession  and  use  of  the  ship,  as  in 


)  Hie    grounds  of  abandonment  {echouement  avee  6m);    4    Innavig^- 

caaes  of  constnictiTe  total  loss)  bility,  produced  by  perils  of  the  seas ; 

lined  in  the  following   enumera^  5.  Detention  by  a  foreign  power:  6. 

taken  firom  the   Code  de  Com-  Or  by  the  home  government ;  7   Lot§ 

t,  are   all,  excepting  the  Icut^  ad-  or  deterioration  when  amounting  to  thre«- 

id  to  be  such  in  our  law  :  —  1.  fourths  of  the  value  of  the  thing  insured. 
are;  2.  Shipwreck;  S.  Stranding         (d)  3   Mason's   Rep.    27.,  cited  3 

«  the  ship's  timbers  are  broken  Phillips  on  Ins.  253. 

3  T    2 


CONSTRUCTIVE   TOTAL   LOSS    ON   SHIP  — 

cases  oi  submersion ; — where  there  la  a  total  loss  of  the  si"P 
for  the  voy^e,  as  in  cases  of  shipwreck,  eo  that  the  ship  c*"' 
not  be  repaired  in  the  port  where  the  diBaeter  happens  i 
where  the  injury  is  so  extensive,  that  by  the  reason  of  it  *"* 
',  ship  is  useless,  and  the  making  repairs  would  exceed  her  valu^- 


We  will  consider  the  different  cases  somewhat  in  the  abo^^ 
c,  primi  order :   1st,  therefore,  the  assured  on  the  ship  has  a  right  to 
it  of       Si^^  notice  of  abandonment,  immediately  be  hears  that  bis 
imnie.     gjjjp  jj^  been  forcibly  taken  out  of  his  possession  and  cou- 
ament.     troul  by  capturc ;  for,  from  the  moment  of  capture,  he    u 
deprived  of  the  free  disposal  of  hb  vessel,  at  all  events,  for 
a  time,  and  perhaps  for  evcr(e);  "The  ship,"  as  Lord  Mans- 
field says,  "  is  lost  by  the  capture,  though  she  be  never  cos- 
demned  at  all,  nor  carried  into   any  port   or  fleet  of  th» 
enejnj"(/)   Immediately,  therefore,  the  assured  recaves  in- 
telligence that  his  ship  is  captured,  he  has  a  right  to  give  notiei 
of  abandonmevt ;  and  he  may  insist  on  such  notice,  and  re- 
cover as  for  a  total  loss,  "  provided  the  capture,  and  l/ie  toln! 
loss  occasioned  thereby,  co7itinite  to  the  lime    of  bringing  thf 
action.'"  {g) 
Dvcr,  the       If.  however,  before  action  brought,  the  ship  be  re-cflptuiw 
'  and  restored  to  the  possession  or  controul  of  her  ovaist, 
either  in  an  undainoged  or  only  partially  damaged  stat*,  ^ 
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on  the  Gth  of  May,  and  re-captured  on  the  23d :  on  Constructive 
id  of  June  she  was  brought  into  Plymouth,  Twenty  ship— Tn**" 
after  her  arrival  in  Plymouthy  the  assured,  who  then  cases  of  cap- 

•^  ^  turc,  arrest, 

leard  both  of  the  capture  and  re-capture,  gave  notice  of  seizure,  deser- 
lonment,   which   the   underwriters  refused  to  accept.    _  ^  **'^.  _.^.' 
le  19th  of  Auffust  (before  action  brought)  the  ship  and  ^}^^^^*  ""* 

®         ^    ''  ^      /  r  damaged,  be- 

were  brought  into  the  port  of  London.      The  ship  had  ^re  action 

_  _  y.  I  11  brought,  she 

ed  no  damage  from   the  capture^   and  the   cargo   was  cannot  then  be 
red  to  the  freighters,  who  paid  full  freight.     Lord  Mans-  H^i?"on'*r. 
Iield  that,  upon  the  above  facts,  the  assured  could  not  Mendes, 
er  as  for  a  total  loss  (i) :  "  the  plaintiff  ^s  demand^  said 
rdship,  '^  is  for  an  indemnity.     His  action^  then,  must  be 
ed  on  the  nature  of  his  damnification  as  it  really  was  at 
ne  of  action  brought.     It  is  repugnant  on  a  contract  of 
inity  to  recover  as  for  a  total  loss  when  the  final  event 
stermined  that  the  damnification  is  in  truth  an  average 

C;) 

this  case,  it  will  be  observed,  the  assured  was  aware  of  Even  though 
ip's  recapture  and  restoration  at  the  time  he  gave  notice  facts*'war°amted 
undonmenty  so  that  neither  the  supposed  nor  the  real  ^^»e  notice, 

.       ./.      1  •  o     \        1  when  given, 

of  facts  was  such  as  to  justify  the  notice  of  abandon-  the  subsequent 
at  the  time  it  was  made ;  but  even  though  the  sup-  [i^^s[,tp  before 
state  of  facts  was  such  as  to  justify  the  notice  when  ^'^^u  brought 

equally  defeats 

,  that  is,  although  the  assured  had,  at  that  time,  only  the  right  to  re- 
of  the  capture,  and  not  of  the  re-capture,  yet  the  sub-  totd*^!^*''^  * 
nt  re- capture  and  restoration  of  the  ship  in  a  compara- 
undamnged  state,  if  before  action  brought,  will  equally 
nt  the  assured  from  recovering  as  for  a  total  loss,  (k) 
e  following  are  the  facts  of  the  case  by  which  this  point 
rst  established :  — 

urance  was  effected  on  ship  and  freight  for  a  home-  Bainbridgc  r. 
voyage  from  Jamaica  to  Liverpool:  the  ship,  in  the   lo^East,* 329. 
5  of  the  voyage,  was  captured  on  the  2l8t  of  September, 
"C-captured    on   the  25 th;    the  assured  on  the   30th, 
5  then  only  received  intelligence  of  the  capture,  but  not 

Hamilton   V.   Mendes,  2  Burr.         {k)  Bainbridgc  v.  Neilson,  10  East, 

329.     Parsons  r.  Scott,  2  Taunt.  362. 
Burr.  1210.  Naylor  v,  Taylor,  9  B.  &  Cr.  718. 

3  T   3 
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Conatruetiie      of  tiu  re-captuTt,  gave  notice  of  abaiidoiuncDt,   which    the 
sfaip— in  underwriters  did  not  accept:  afterwards,  but  before  aeti"* 

ca»5  of  «p-      brought,  the  ship  was  restored  to  the  poBsession  of  the  a««n»*" 
■eizure,  dcMf-    in  an  Irish  port  to  which  she  had  been  carried ;  and  after  tbe 

commencement  of  the  action,  but  before  the  trial,  she  arrive* 

at  Liverpool,  and  earned  freight.  Kcither  ship  nor  goods  ve^ 
damaged;  but  the  salvage  charges  on  the  skip  amonnted  to 
about  15/.  per  cent,  on  the  sum  insured,  and  on  ^vifrngh^ 
to  about  13/.  per  cent  —  Lord  Ellenborough  and  the  Court 
of  Bang's  Bench,  upon  this  state  of  facts,  and  on  the  piio- 
<uple  above  stated,  unanimously  held  that  the  assured  could 
only  recover  for  an  average  loss.  (/) 
And  tbe  rule  k       Subsequently,  the  courts,  notwithstanding  the  doubts  of 
wbe^hc*^   Lord  Eldon  in  Smith  v.  Bobert8oa(m),  gave  a  still  fiirtlier 
'^"' *■'■'  ™"'    extension  to  the  doctrine,  and  conclusively  established  tha.t, 
time  of  giving    even  whore  the  real  state  of  facts  was  such  as  to  justify  an 
donoieni,  abandonment,  at  the  time  of  giving  notice,  that  is,  thougi 

the  capture  was  actually  continuing  at  that  time,  yet  sub- 
sequent re-captiii'c  mid  restoratinn,  before  action  brought, 
would  defeat  the  claim  for  a  total  loss,  (n) 

The  principle  was  first  enforced  in  the  following  case:  — 
Fattcnon  r.  Goods   Were   insured   for    a  voyage   from   Liverpool  < 

Moule  &  Sel,      Qtteltec :  on  the  27th  September,  in  the  course  of  the  v 
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ove  principle,  that  the  assured  could  only  recovei*  for  Constructive 
irage  loss,  to  the  extent  of  the  sea  damage  and  salvage  ship  —  in 
B  on  the  goods,  (o)  ^  °^  ^'f- 

o  \  /  ture,  arrest, 

this  case,  Lord  EUenborough  said,   "  although  Lord  seisure,  deser. 

is  stated  to  have  spoken  with  dissatisfaction  of  Bain-  [ 

y.  NeUson  in  the  House  of  Lords,  I  confess,  with  all 
ice,  I  am  unable  to  see  any  good  reason  for  receding 
hsLt  judgment;"  and  Mr.  J.  Bayley  observed,  "it 
B  to  me  that  the  plaintiff  can  only  recover  in  respect 
;  which  constituted  a  loss  at  the  commencement  of  the 

"(p) 

9.  But  as  capture,  though  primd  facie  a  total  loss,  does  But  recapture 
sessarily  amount  thereto,  so  neither  does  re-capture  or  of  the*sh?p  be- 
tion  of  the  ship  before  action  brou£:ht  necessarily  pre-  f"""®  action 

\  ^  "^   *  brought  does 

le  loss  from  being  total :  if  the  ship^  after  the  re-cap-  not  necessarily 
rmes  to  the  hands  of  the  owner y  and  remains^  at  the  time  assured  from 
\ging  the  action^  in  such  a  state  thaty  even  if  no  notice  of  J^co^ering  as 
nment  had  been  previously  giveUy  yet  the  assured  mighty  it  will  not  have 

.,  T       J        J    I  r>  ^  ,    1  this  effect  if  the 

momenty  have  abandonedy  he  may  recover  as  for  a  totat  state  of  the  ship, 
49oWistanding  the  existence  of  her  mere  hull.  **,?*^®  J*"**  ^jT  , 

•^  "^  action  brought, 

ar  as  concerns  the  shipy  therefore,  the  question  in  all  was  such  as  to 
f  capture  (or  other  forcible  privation),  followed  by  re-  sured,  at  that 
J  and  restoration  before  action  brought,  comes  to  this :  [J^^^J"^'  ^ 
3  state  of  the  ship  after  restoration,  and  at  the  time 
mencing  the  action,  such  that  the  assured  might,  at 
ney  have  treated  the  case  as  one  of  constructive  total 
f  so,  then  he  is  entitled,  notwithstanding  such  restora- 
ther  to  follow  up  a  previous  notice  of  abandonment, 
have  been  given,  or,  if  he  hears  of  the  loss  and  restora- 

itterson  v.   Ritchie,  4  Maule  Cr.  72i.,  already  cited,  approving  and 

}9S.      In   this    case,   and   in  confirming  the  rule  of  Bainbridge  r. 

'.  Taylor,  the  policy  was  on  Ncilson.     In    Brothcrston   r.   Barber, 

ut  this  makes  no  difference  in  Mr.  J.  Bayley  seemed  even  to  think  it 

instructive  total  loss  by  cap-  an    open  point,  whether   the  assured 

principles  of  which  are  the  could  recover  as  for  a  total  loss,  "  if 

all  subjects  of  insurance  alike,  the   loss,   continuing   total  at  time  of 

Maule  &  Sel.  397.  ;   and  see  actvm  brought^  became  a  partial   loss 

tge   from   Lord    Tenterden's  only,  at  the  time  of  the  triaV    5  Maule 

in  Naylor  v.  Taylor,  9  B.  &  &  Sel.  424. 

3  Y   4 
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ConstnictWe      tion  at  One  and  the  same  tlme>  then,  first,  to  give  one,  and, 

total  loss  on         •        .  ,  '  «  ^  x  i  i 

ship  —  in  1^  either  case,  to  recoTcr  as  tor  a  total  loss. 

cases  of  cap-  •jjjg  main  diflScultv  has  arisen  in  determininff  in  what  state 

ture,  arrest,  •'  ^  *=* 

seizure,  descr-    the  restored  ship  must  be,  so  as  either  to  entitle  the  assured, 

'        notwithstanding  the  restoration,  to  recover  as  for  a  total  loss. 

What  sute  of     ^j.  ^^  preclude  him  from  so  doinor  on  the  ground  of  sudb 

the  restored  *  ^  ^    ^  .  . 

ship  at  the         restoration.     In  determining  this  question,  there  has  been 
brought  will      Considerable  fluctuation  in  the  decisions,  and,  especially,  a 
entitle  the  as-     g^^at  discrepancy  between  the  earlier  and  the  later  authorities^ 
then  to  give       the  former  of  which  must  be  now  considered  as  to  a  great 
donment,  or,      extent  overruled.     Lord   Mansfield,  in  the  decision  of  this 
by  virtue  of  a     point,  gave  great  weight  to  a  circumstance  which,  it  is  now 
to  recover  as]      settled,  must  be  altogether  left  out  of  consideration  in  de- 
termining whether  the   loss  on  the   ship  is  or  is  not  con- 
structively total,  —  viz.  whether,  in  consequence  of  the  casu- 
alty, there  had  or  had  not  been  a  loss  of  the  voyage :  this 
arose,  in  all  probability,  from  want  of  duly  attending  to,  the 
distinction   between   policies   of  insurance,  as   contracts  of 
In  cases  on         indemnity,  and  mere  wagers  in  the  form  of  policies,  in  which 
7h^hMofar*    latter  the  issue  of  the  voyage  was  the  sole  point  upon  which 
tioyaye  was  held  ^q  rcsult  of  the  waffcr  depended,  and,  therefore,  the  sole 

tobethefo#«of  ^^         .  ^  ,    ,  ^ 

Ott  thip.  point  to  be  attended  to  in  determining,  whether  the  sum 

staked  on  the  venture  was,  or  was  not,  demandable  from  the 
parties  who  had  subscribed  the  wager-policy.  Accordingly, 
in  cases  upon  wager-policies,  it  had  frequently  been  held  that 
capture,  being  an  event  which  defeated  the  voyage^  gave  the 
wagerers  a .  right  to  recover  as  for  a  total  loss,  though  the 
ship  might  be  retaken  after  having  been  but  a  few  days  in 
possession  of  the  captors,  and  subsequently  restored  to  her 
owners  before  action  brought,  being  liable  only  to  a  trifling 
claim  for  salvage,  (q) 

But  in  interest        The  first  reported  case  in  which  the  point  had  to  be  de- 

poHcies  it  was 
decided  in  the 

{q)  De  Paiba  r.  Ludlow,  Comyn's  v.    Franco,  before   Lord   Hardwieke^ 

Rep.  360.      Pond   v.   King,    1  Wils.  a.   d.    1736,  seem    contra s    but   the- 

191.     Dean   v.    Dicker,   2    Str-   250.  former  was    never    decided,  and 

Whitehead    v.    Bance,    Park   on    Ins.  latter  turned  mainly  on  another  point 

165.  8th  cd.     llie  cases  of  Asseviedo  See  these  cases  commented  on  by 

V.  Cambridge,  10  Mod.  77.,  and  Spicer  Mansfield,  2  Burr.  695. 


^ 
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mined  on  an  interest  policy^  was  that  of  Pole  r.  Fitzgerald,  ConstnictiTc 
ich  came  before  the  Court  of  Exchequer  Chamber  in  ship— in 
52  (on  Error  from  the  King's  Bench) :  in  this  case,  a  ^  ^^P- 
ivateer  was  insured  in  a  valued   policy,  **  at  and  from  seixure,  deser- 

imatcay  for  a  cruise  for  four  months  from  the  14rA  June^    

r44,''  t.  e.  tiU  the  14th  of  October :  on  the  23d  of  September  ^^^^"^^d 
le  crew  mutinied  and  deserted  the  ship,  carryinsc  away  with  the  House  of 

.       1  ^  ,  ,  ,         r.  ,  .L      Lord,  that  the 

lem  the  boats,  fire  arms,  and  cutlasses,  by  which  means  the  insunmce 
(yage  and  cruise  was  wholly  prevented  and  lost:  the  ship  !^^°V^^ 
terself,  however,  was  brought  safe  to  Jamaica,  where  she  the  •hip  for  tu 
mved  on  the  29th  of  September,  and  where  she  lay,  m  good  sequently  that 
afety,  at  the  time  of  action  brought.     Upon  this  state  of  ^^t^^^^l^ 
acts,  the  Court  of  Error,  reversinsr  the  decision  of  the  court  nothing  to  do 

,  ,  ,     '  n       with  the  loss  of 

^elow,  held  that  the  assured  on  ship  could  not  recover  as  for  the  thip 
^  total  loss,  (r)     Chief  J.  Willes,  in  delivering  the  judgment  p^  wiii»[ 
'f  the  Court  of  Error  on  this  occasion,  grounded  their  de-  ^^-s  5  Br. 
"^lon  on  the  broad  principle,  which  may  now  be  regarded  as 
'^e  of  the  landmarks  of  insurance  law,  that  in  all  policies  on 
'Jp  (not  being  wagers)  the  insueance  is  not  on  the 
^^AGE,  but  on  the  ship,  for  the  voyage,  and  that,  in  all  cases 

less  under  such  policy,  the  question  never  is,  what  damage 
**  the  assured  sustained  by  the  interruption  of  the,  voyage  f 
^t,  how  much  damage  is  done  to  the  ship  f 

It  certainly  seems  remarkable  that,  after  such  an  explicit  Lord  Mans- 
^laration  of  this  principle,  it  should  have  been  so  far  lost  rcTcrted  to  the 
ght  of  by  Lord  Mansfield,  as  it  appears  to  have  been,  in  '^"^a^twt'of 
^ost  of  the  cases  in  which  the  same  point  presented  itself  the  right  to 

-,_,,  11*1  1  •!  ftbftndon  ft  ship 

*^  his  decision,  and  which  we  have  now  to  consider.  restored  after 

The  first  of  these  cases  was  Goss  v.  Withers,  which  was  ^•P^"'"®  ^^  ^ 

'  capture. 

Voided  by  his  lordship  in  1758  —  six  years  after  the  judg-  Goss». withers, 

^^nt  of  the  Court  of  Exchequer  Chamber  in  Pole  v.  Fitz-  ^  ^""-  ^^^• 

i^i^d.     In  Goss  V,  Withers  there  were  two  policies,  one  on  recapture,  was 

l^ip,  and  the  other  on  cargo :  the  consideration  of  both  is  an°En* H.nh*^ 

^*ixed  up  together  throughout  the  case,  and  additional  con-  port  too  dis- 
abled to  prose- 
cute her  Toyagc 
without  expen- 
.(r)  Pole  r.  Fitzgerald,  Willes,  641.,     Fitzgerald  r.   Pole,  5  Brown*s  P.  C.   sive  repairs, 
••^ftfinned  in  the  House  of  Lords  by     131.  and  liable  for 

Hbt  judges  agiunst  three ;  sec  S.  C. 
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CoDitruetin  fimon  thereby  introduced:    we   will  confine  our  attentfts 

■hip  -^ii°"  here  to  the  policy  on  the  skip.     The  ship  waa  insured  od  ■ 

cases  oTctjf.  TOjAge  from  Newfoundland  to  a  port  of  dischai^  in  SpatM  or 

■eiiure,  dsKo  Pirrtuffal,  whithcr  ehe  was  bound  with  a  cargo  of  fiah:  iftet 

"*'  Buling,  she  encountered  a  storm,  by  which  ahe  waa  aepanited 

a^vige  to  h«if  ^jjj  jjgj.  (yjnYQy^  ^^^^  gg  disabled  aa  to  be  iucapable  of  pr*^ 

held > con-  ceeding  on  her  voyage  without  repair:  while  in  this  etate  J»e 

Ion  of  abip,  by  ITKS  Captured  by  the   French,  and  all  hands,  except  an  ap~ 

rnuon  of  loM     prgntige  and  landsman,  token  out  of  her :  after  remiimog 

ofToysge.  ^  '  _ 

in  the  enemy's  hands  for  eight  days,  she  waa  re-captored* 
■nd  ruceuarily  brought  into  Milford  Haven ;  upon  which 
the  aaaured,  who  then  heard  for  the  first,  and  at  the  ame* 
time  of  the  capture  and  re-capture,  immediately  gave  notice 

Suteoftbc       of  abandonment.     The  ship,  as  she  lay  in  Milford  KaTen, 

^^j^**"  waa  in  such  a  disabled  state  that  she  could  not  prosecute  her 
TC^age  without  rcp^rs  (the  expense  of  which  is  not  8toted)> 
and  the  clium  of  the  re-captora  for  aalvage  amounted  to  haU 
her  then  value.  Upon  thia  atate  of  facta,  Lord  Mansfield 
said,  that  the  pliuntiff's  right  to  recover  aa  for  a  total  loM 
turned  on  the  single  question,  whether,  when  the  ship  wM 
brought  into  Milford  Haven,  the  assured  had,  under  all  the 
circnmstancea,  a  right  to  abandon :  his  lordship  held  tbat  he 
had,  and  decided  acconlingly.  (») 
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[uent  title  to  restitution,  arising /rom  the  re^capture^  at  CoMtructire 
1/  expense^  of  a  ship  disabled  to  pursue   her  voyage^  ship  —  in 
;  take  away  a  right  vested  in  the  insured  at  the  time  of  f***"  of  cap- 

•'  °  ture,  arrest* 

pture."  {t)  aeiiure,  deier- 

eems  dear,  that  the  grounds  thus  stated  by  his  lord-  

ould  not  now  be  held  to  support  the  affirmative  of  the  Q^J"wi?u 
n  which  he  so  correctly  puts  the  decision  of  the  case, — 
lether  the  assured,  when  the  ship  was  brought  into  the 
'  necessity^  had  a  right  to  abandon :  it  seems  equally 
rom  the  passages  printed  in  italics,  that  the  ground  on 
his  lordship  nuunly  relied,  was  the  loss  of  the  voyage^ 
Chief  Justice  Willes,  and  the  House  of  Lords,  had 
r  determined  to  have  nothing  to  do  with  the  hss  of  the 

next  case  in  order  of  time  was  Hamilton  v.  Mendes(u),  Hamilton  i;. 
has  been  already  considered,  and  in  which  his  lordship  2  Burr' U98. 
it  necessary  to  qualify  the  generality  of  the  terms 
[  employed  in  Goss  r.  Withers,  but  still  refers  to  the 
'  the  voyage  as  a  main  element  in  his  decision,  say- 
in  the  present  case  the  voyage  was  so  far  from  being 
lat  it  had  only  met  with  a  short  temporary  obstruc- 
icc. 
be  case  of  Milles  v.  Fletcher  (w),  where  the  point  next  Miiles  v. 

Fletcher 

Lord  Mansfield's  judgment  still  mainly  proceeded  on  1  Dough'ssi. 
nciple,  that,  as  the  voyage  or  adventure  contemplated  ^J^^f^^^^^ 
lolly  lost,  the  ship  might  be  considered  as  lost  also :  carried  into 

\l.     '  7.'  ^^    '  l.*f  NewYork.and 

case  the  insurance  was  on  ship  and  freight  tor  a  voyage  there  left  to  be 
lontserrat  to  London :  the  ship  in  the  course  of  the  the  expensTof 
,  was  captured  by  the  French,  but  recaptured  and  repairs  would 

,  ,  .  htkVQ  exceeded 

t  mto  New  York,  then  in  possession  of  the  British,  her  freight,  or 


id.  696.     In   reldtion  to  this  mutt  mean,  tuch  atdeage  as  the  tusured 

Lord  Tenterden  on  a  subse-  has  no  reasonahU   means   of  paying,** 

easion  said,  that  "  it  was  cer-  Per  Lord  Tenterden  giving  judgment 

>  general,  and  that  when  I^rd  in  Thornelcy  v.  Hebson,  2  B.  &  Aid. 

i  said,  'that  the  right  which  518. 

has  to  obtain  restitution  of  («)  2  Burr.  1198. 

cargo,  paying  great  salvage,  (<')  1  Dougl.  231. 
baodoned  to  the  insurers,'  that 
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ConsiruciiTe      where  the  captain,  wlio,  with  the  crew,  had  been  taken   <M 
>!iip  — in  of  her  by  the  captors,  soon  after  arrived  and  took  possesa/w 

case*  of  «p-         of  l,gj .    jjj  jjjjjf   j.;^,^   f^^    gj^^jg    ^f  jjjg   gjjjp    y^^    ^  ioUoW': 

■einire,  deser-    flhe  WEB  Icaky,  and  had  lost  all  her  rigging ;  her  own  cre» 
:  was  entirely  gone,  and  no  sailors  could  be  had  to  naviga** 

nbat  she  would 


m'tot      ^^'''  *'*''  ^^^^''lo^  was  high;  the  cost  of  rcpEura  would bft^* 
In  her  home       esceeded  her  freight :  under  these  circumstanceB,  the  c^taw*) 
construciive       who  kncw  nothing  of  the  insurance,  acting  bondjide  aod  for 
Ihip  brrwoD    *^®  benefit  of  all  concerned,  left  the  ship  to  be  sold  where  she 
"f"""' i*™*     lay,  and,   coming  over  to  England,  gave  information  of  tb« 
above  facts  to  the  assured,  who,  having  then  heard,  for  tfac 
first  time,  both  of  the  capture  and  all  that  followed,  imme- 
diately gave  notice  of  abandonment :  Lord  Mansfield  told  tbe 
jury  at  the  trial,  that  if  they  were  satisfied  the  captun  had 
done  what  was  best  for  the  benefit  of  all  concerned,  they 
must  find  for  a  total  loss. 
Queition  >nd         On  motion  for  a  new  trial,  his  lordehip  siud,  that  the  que*- 
cision,  n-i  suud  tion  in  the  case  was,  "  singly  this :  whether  the  consequence* 
lieid^'      "*  of  the  capture  were  such,  as,  notwithstanding  the  recapture 
occasioned  a  total  obstraclion  of  the  voyage  or  only  apartuV 
Mtoppage,  as   in  the  case   of  Hamilton    v.   Mendes."     With 
regard  to  the  ship,  his  lordship  said,  "  It  was  certainly  better 
to  sell  her,  than  bring  her  to  London.     There  was  no  cre« 
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insfield,  but  on  the  untenable  position,  that  the  ship  Constructive 
because  the  voyage  was  lost,  (x)  ship  —  in 

ghout  the  whole  time  that  Lord  Mansfield  presided  ^^^^^^^ 
Log's  Bench,  and  indeed  long  afterwards,  such  seems  aeiiure,  descr- 

1  .      ,    -         .  /»    1    '  /   \  tion  at  sea,  ice. 

>een  the  recognised  doctrme  of  the  courts  (y ) :  one  

st  cases  in  which  a  return  was  made  (though  not 
some  difficulty)  to  the  doctrine  of  the  House  of 
i  Fitzgerald  v.  Pole  was  that  of  Parsons  v,  Scott, 
me  before  the  Court  of  Common  Pleas  in  1810.     In  The  doctrine 

the  insurance  was  on  the  ship  tor  a  voyage  from  ^^  voyage  is 
h  to  Oporto  and  St.  Ubes,  there  to  load  a  cargo  of  "^^  ^^  ^"^J^ 

thence  return  with  it  to  London:  while  the  ship  revived  in 
)porto,  and  before  she  could  proceed  to  St.  Ubes  for  scott,  2  Taunt. 
}f  salt,  according  to  her  destination,  she  was  seized  by  ^ghjpbr^u  ht 
i  Soult  at  the  head  of  the  French  forces,  but  sub-  l>ack  to  this 

n  country  as  a 

J  ransomed  by  the  master  on  payment  of  3000  cartel  ship,  so 
8  a  cartel  ship  (that  is,  under  an  engagement  that  J^*ihJ*have*"^ 
lid  sail  back  to  England  in  ballast,  with  a  certain  ^en  posses. 

,  ^^  sion  of  her  on 

of  English  prisoners,  and  thence  return  to  Oporto  paying  the 
I  custody  of  Soult,  with  a  like  number  of  French  hdidnotT total 
s):  the  ship,  which  had  been  captured  on  the  29th  of  ^^ss  of  $hip, 

^  ,  ^      .  though  the 

1809,  sailed  from  Oporto,  under  this  contract,  on  the  voyage  was 
April,  and  arrived  in  Plymouth  on  the  13th  of  May :  ^^^  y  ro  en 
itiff,  who  had  given  notice  of  abandonment  on  the 
[ay  (when  he  had  heard  of  the  capture,  but  not  of 
ation  of  the  ship),  claimed  her  from  the  master,  who, 
,  refused  to  deliver  her  up  except  on  payment  of  the 
liars,  which  the  plaintiff  would  not  pay ;  and  at  the 
action  brought  she  was  still  in  possession  of  the 
the  jury  having  found  a  verdict  for  the  plaintiff  as 
a1  loss,  a  motion  was  made  to  enter  a  nonsuit,  on  the 


\  ease  of  Manning  v.  Newen- 
k>ugl.  ISO.,  is  put  by  Lord 
on  the  same  ground,  though, 
U  elsewhere  see,  it  may  be 
on  another. 

Casalet  v.  St  Barbe,  1  T. 
,  in  which  BuUer,  J.,  says, 
'  the  ship  or  the  voyage  be 


lost,  that  is  a  total  loss.  So  again  in 
Rotch  V.  Edie,  6  T.  Rep.  413.  (temp. 
Lord  Kenyon),  in  a  case  of  abandon- 
ment on  detention,  the  same  doctrine 
was  held  :  viz.  that  it  was  a  total  loss 
on  ship,  because  the  voyage  was  lost, 
and  the  whole  adventure  frustrated. 


cu«> 

lof 

cap- 
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rest. 
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And  re-affirmed 
by  Lord  Ellen- 
borough  in 


A  ihip,  atVer 
seiiure  and  de- 
sertion I17  ber 
erew,U  brought 
back  10  this 
country  in  a 
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ground  that  the  ship  leas  not  lost,  for  that  the  was  dntine^  '*' 
ffo  to  Portugal  and  come  back  again,  and  that  she  did  go  A^^' 
and  did  come  back.  The  case  was  twice  ar^ed :  on  tlie  fil^ 
argament  the  court  were  still  evidently  entangled  witht*** 
doctrine,  that  the  loss  of  tlie  voyage  was  the  loss  of  the  Bhif  * 
but  on  the  second  the  good  sense  of  the  matter  prev^ed,  a«»** 
they  held  that  there  was  no  total  loss  in  this  case,  on  tb' 
short,  but  satiafactory  ground,  "  that  she  had  been  detained* 
but  was  now  safe.'\z) 

Four  years  afterwards  the  case  of  Falkner  v.  i^tchie  w»* 
de(»dcd  in  the  same  way  by  the  Court  of  King's  Bench,  then 
presided  over  by  Lord  Ellcnborough ;  in  this  case  the  in~ 
Burance  was  on  ship  for  a  bartering  voyage,  from  Cadis  to 
the  African  coaat,  and  thence  back  to  Cadiz  or  Lisbon:  after 
her  arrival  on  the  African  coast,  and  while  she  was  engaged 
in  loading  her  return  cai^o,  the  master  being  on  shore,  tlie 
crew  seized  the  ship,  cut  her  cables,  and  sailed  away  witb 
her  to  the  coast  of  South  America,  where  they  deserted  her, 
leaving  only  uiic  bliifk  iiian  on  board:  in  tliis  situation  sbc 
was  picked  up  by  an  Englieli  privateer,  and  brought  to  this 
country :  immediately  on  Iier  arrival  here  the  assured,  w1k> 
then  first  heard  botli  of  llcr  losa  and  recovery,  gave  notice 
of  abandonment,  wliich  was  not  accepted :  the  ship  at  ti 
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18  a  looseness  and  generality  in  the  expressions,  Conatnictive 
e  been  borrowed  in  argument  from  that  and  the  ship  — in 
'  {Hamilton  v,  Mendes),  "  which  make  one  inclined  ^Jf  n^,' 
pon  them.     H^hat  has  the  loss  of  the  voyage  to  do  "w^w^t  deter- 

'^  ...  tion  at  sea,  &c 

w  of  the  ship.     On  this  subject  there  is  so  much  

in  the  judgment  of  Chief  Justice  Willes  in  Pole 
lid,  that  it  may  be  of  great  use  to  resort  to  it  to 
mind  from  these  generalities."  (a) 
his  period,  then,  the  law  may  be   considered  as  The  doctrine 

_....-  ^  is  now  settled 

nd  it  IS  this :  the  loss  oi  the  voyage  has  nothing  that  the  lots 
the  loss  of  the  ship;  but  the  assured  on  ship  can  SL' nothing* 
ver  as  for  a  total  loss,  unless,  at  the  time  of  bring-  ^  ^o  ^'^^  ^« 

losM  of  the  thip» 

ion,  the  ship  is  absolutely  lost  to  him,  as  by  capture 
>n  continuing  to  that  time,  or  is  only  restored,  in  such 
at  the  expense  of  making  her  available  as  a  ship 
3ed  her  value.  (A) 

le  principle  has  received  abundant  judicial  illustra-  The  same  doc- 
nay  be  regarded  as  conclusively  established,  in  the  the  United 
law  of  the  United  States,  where  the  courts  have  ^****^ 
laid  it   down,  that,  in  order  to  give  a  right  to 
tn  any  subject  of  insurance,  there  must  be  what 
0  a  constructive  total  loss  on  that  subject  itself;  and 
•ss  or  breaking  up  of  the  voyage  by  the  destruction 
r  of  the  cargo,  or  by  the  ship's  being  necessarily 
nr  the  purpose  of  repairs,  has  nothing  whatever  to 
le  loss  of  the  ship,  (c) 

But,  although  it  is  thus  established  that  the  mere  The  mere  re- 

.  ,  X       x«       X  X  1    storttion,  how- 

voyage  is  never,  without  more,  a  constructive  total  ever,  of  the 

er  V.  Ritchiet  3  Maule  &  of  which  I  have  largely  availed  myself 

ee  judgment  of  Lord  £1-  in   the  preceding  examination  of  the 

ibid.    293.      The    same  cases. 

recognised  and  reaffirmed         (c)    f   Bradlie    o.    Maryland    Ins. 

on  in  Brown  r.  Smith,  I  Comp.,   12  Peter*s  Sup.  Court  Rep. 

359.  :  by  Lord  Tenterden  400.    f  Hurtin  v.  Phoenix  Ins.  Comp., 

Dallas,   1   Mood.  &  Rob.  1  Washington   Circ.  Court  Rep.  400. 

t  Alexander  ».  Baltimore  Ins.  Comp., 

le  admirable  note  to  the  4  Cranch*s  Sup.  Court  Rep.  370.     See 

cnr  V.  Taylor,  in  Danson  &  these  cases  cited  and  commented  upon 

)rts,  from  p.  248.  to  p.  254.,  in  2  Phillips  on  Ins  254—257. 
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Constructive  loss  of  the  ship,  it  is  cqually  certain  that  the  mere  restitution 

ship  — in  of  the  ship's  hull  before  action  brought,  is  not^  per  se,  suf- 

uiiT  arresT  fi^ieut  to  defeat  a  notice  of  abandonment  once  rightfully  made, 

seiture,  deser-  and  reduce  a  total  to  an  average  loss,     "  No  cases  say  that 

tion  at  sea,  &e. 

the  bare  restitution  of  the  hull  of  the  ship  prevents  the  loss  from 

aaei  aipture  *^  A«w^  total,^  (d)     "  The  ship,  after  tlie  recapture,  must  be  in 

and  re-capture  gggg  {ji  ffig  country  of  the  owner,  under  such  circumstances  that 

will  not,  ^    ^  ' 

per  «e,  defeat  a  he  may,  if  he  pleases,  take  possession  of  her,  and  may  reasonably 

^me'Iit'd!""  *^  expected  to  do  so.""  (e) 

ready  T^ed  The  following   cases  have  established  and  illustrate  this 

and  acted  upon,        ,      ,  " 

nor  preclude  principle  :  — 

the  assured  *!_•        •  i/»  t*  i/»  i__x» 

from  then  "^  "*ip>  iDSurcd  irom  Liiverpool  for  a  barteni^   voyage 

giving  such  ^q   ^]^q   African    coast,    in  the   course  of  her  passage  out 

notice.  . 

A  ship,  after  was  Captured  by  the  French,  who,    after  taking    out   her 

being  capturwl  captain  and  most  of  her  crew,  and  plundering  her  guns» 

of  her  stores,  storcs,  fumiturc,  provisions,  and  register,  gave  her  up  in 

registei^Js*"  ^^^  ^^^^  ^o  the  master  of  a  Portuguese  prize,  which  they 

brought  back  j^^  previously  taken,  and,  at  the  same  time,  put  on  board 

to  this  country  ^  •'  .  o    ^ 

in  a  dismantled  of  her  again  the  English  captam  and  part  of  the  original 

tbeeJent'ofa***  crew.     The  ship  being  left  at   sea  thus  manned  and  very 

still  P«»*J|"jS  badly  provisioned,  the  Portuguese  captain  bore  up  for  Fayal 

^  that  such  re-  (Western  Islands),  and,  on  arriving  there,  claimed  the  ship, 

shi^diTnot   ^  ^ud  what  remained  of  the  cargo,  as  a  gift  from  the  Frencb 

defiMt  the  right  raptors :    the  English  captain  resisted  this  claim :  the  pri» 

who  had  given  court  of  Fayal  decided  in  his  favour,  subject  to  an  appea^ 

abandonment,  pending  which,  by  selling  what  remained  of  the  cargo,  ar 

a*t^u?b8s!*^'  depositing  the  proceeds  to  abide  the  event  of  the  appeal,  ^ 

M*Uerv,  obtained   the  release  of  the  ship,  and  arrived  with  her 

4  M.  &  Sell  Liverpool  before  action  brought :   the  state  of  the  ship. 


576. 


she  lay  in  port  at  Liveq)ool,  was  as  follows :  she  was  stil 
an  entirely  dismantled  condition,  but  was  worth  to  be  sol 
she  lay  1300/.  (her  value  in   the  policy  was  3000£); 
expenses  of  bringing  her  from  Fayal  liad  been  221L; 
sum  left  there  to  abide  the  event  of  the  appeal  was  4 
the  appeal  was  still  pending,  and,  in  the  event  of  its 
decided  against  the  assured,  he  would  have  lost  his  depos 

(d)  Lord   Mansfield  in    Millcs    v.         («)  Mr.  J.  Baylej  in    Honl 
Fletcher,  Dougl.  232.  r.  Wise,  7  B.  &  Cr.  799. 
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oeen   condemned^  besidesy  in  damages  to  a  much  larger^  and  Constructive 
indefinite  amount     Under  these  circumstances  the  assured,  ship  — in 
^ho  had  given  notice  of  abandonment,  on  first  hearing  of  the  f^**  °^  *^f " 

°  »  o  ture,  arrest, 

<^ptare  and  before  the  ship's  liberation,  insisted  on  his  right  seizure,  deser- 

1         ■  a  ,  tion  at  sea,  && 

to  recover,  m  respect  of  such  notice,  as  for  a  total  loss ;   and 

the  Court  of  King's  Bench  gave  judgment  in  his  favour,  [f) 
The  main  ground  on  which  Lord  Ellenborough  rests  his  Ground  of  de- 

,  ,         ^         *^  °  cision  m  this 

decision  is  this :   *'  The  mere  restitution  of  the  hull  of  the  case, 
'-^ar^,  if  the  assured  may  eventually  have  to  pay  more  for  it 
^A,^xn  it  is  worthy  is  not  a  circumstance  by  which  the  totality 
2^*   Me  loss  is  reducible  to  an  average  one,^^  (g)     "  If  no  aban- 
"c^^MiMient  had  been  already  made,"  his  lordship  asks,  *^  do  not 
icient  circumstances  exist  in  this  case  to  justify  an  original 
idonment  at  the  present  moment?"  and  he  concludes, 
-t  appears  to  us  that  there  existed  at  the  time  of  the 
idonment,  at  the  time  of  action  brought,  and  that  there 
9t  at  the  present  moment,  circumstances  fully  sufficient  to 
Jtle  the  plaintiff  to  recover  as  for  a  total  loss." 
slave  ship  insured  from  Liverpool  to  the  coast  of  Africa  A  ship,  after 

1  _  -r    1.  .1  At  being  muti- 

thence  to  the  West  Indies  was,  in  the  course  of  her  nousiy  carried 

'age,  mutinously  seized  and  run  away  with  by  her  crew,  ^^  brought*^into 

subsequently  boarded  and  taken  possession  of  by  a  British  *  colonial  port, 

/•  t  •  -A     t  nri  where  her 

•xi-of-war,  who  brought  her  into  Barbadoes.     The  govern-  stores  are  sold 
iHt  agent  there,  in  the  absence  of  the  master,  and  without  the  assured"  to 
^'^^^^^iting  for  orders  from  England,  sold  the  whole  of  the  cargo  pay^i^age^ 
stores  that  still  remained  on  board  the  ship,  in  order  to  her  hull  and 
the  salvage,  leaving  nothing  but  the  hull  and  rigging,  eonstnictive 
^l^€  House  of  Lords  held  that,  under  these  circumstances,  *^f*^  ^^^  °^ 
^^  assured  (who,  immediately  on  hearing  these  facts,  had  Brown  ©. 

Smith,  1  Dow*s 
P.  C.  349. 

C  X)  M'lTer  V,  Henderson,  4  M aule  the  condition  o^  the  ship  at  time  of  ac* 

&  ScL  576.  tion  brought,  he  says,  inter  alia,  *<  The 

C^)  Lord  Ellenborough,  indeed,  iu  voyage  U  lost^  the  cargo  which  was  to  be 

^  eoane  of  his  judgment,  referred  to  conveyed  in  the  uhip  i$  wholly  gene :  **  and 

*^l>«r  eonttderations,  which,  as  pointed  in  another  part  of  his  judgment  he 

^t    by   the  yery  able   annotator    in  dwells  on  the  fact  that  **  the  voyage  woe 

^^ana.  &  LI.  252.,  show  that  his  lord-  completely  h$r  (see  4Maule  &  Sel.584, 

'Qtp  lia4l  not  quite  "  purified  his  mind  585.)  —  circumstanees  which   he  had 

^  Che  generalities  **  that  he  reprobates,  preriously  admitted,  could  baTe  nothing 

"^  Kilkaicr  9.  Ritchie.    Thus,  in  stating  to  do  with  the  loss  of  the  ship. 

3  z 


1074  CONSTRUCTIVE  TOTAL  LOSS  ON  SHIP  — 

Constructive  given  notice  of  abandonment  and  sent  out  orders  to  sell  the 

ship— in  ship,)  was  entitled  to  recover  as  for  a  total  loss.  (A) 
tu!«  an^L  Nothing  is  said  in  this  case  as  to  the  state  of  the  ship ;  and 

Miaure,  descr-  the  decision  probably  proceeded  on  the  ground,  that  there  bad 

tion  at  §ea,  &e.  .  -nti*  i  */*i 

been  no  restoration  ot  the  ship  to  the  country  of  the  owners, 

within  the  terms  of  Mr.  J.  Bayley's  judgment  in  the  follow- 
ing case. 
A  ship,  after  A   ship,  insured  on  a  voyage  from  Belfast  to  her  port 

the  crew,  and  or  ports  of  loading  in  British  America^  and  thence  back  to 

donment  gWeii  ^^  P^^  ^^  discharge  in  the  United  Kingdom,  after  sailing  on 

by  the  assured,  her  homcward  passage,  received  so  much  damage  from  tempea* 

is  earned  mto  111  111  4».i. 

a  foreign  port,  tuous  gales,  that  the  crew,  as  the  sole  chance  of  saving  their 

paired  on  bot-  J^vcs,  abandoned  her,  and  went  on  board  of  another  vesseL  Im- 

tomry,  without  mediately  on  receiving  intellis^ence  of  the  ship^s  desertion  by 

any  authority  ^  ^  *=*  ^    ^  ^  ^ 

from  the  cur-  her  crcw,  the  plaintiff  gave  notice  of  abandonment :  the  day 

that  her  being  ^^cr  the  crcw  had  left  her,  the  ship  was  picked  up  at  sea  by  a 

subsequently  third  vessel,  the  captain  of  which  put  some  men  on  board  of 

restored  to  her  ^  *■  '^       ^  ^ 

home  port,  her,  and  ultimately  succeeded  in  bringing  her  into  New  York, 

before  action  

brought,  bur-  where,  on  arrival,  she  was  taken  possession  of  by  the  British 

botiwnT**He^*  cousul,  and  by  his  sanction,  but  without  any  authority  from  , 

and  a  charge  (he  assured^  was  repaired  on  bottomry  by  the  agents 

together  ex>  Lloyd's  in  that  city  :  the  ship,  after  being  thus  repured,  w 

i^^red  vidue,  ^''o^g^^*  ^^cr  to  Liverpool,  where  she  arrived  before  actioi 

did  not  reduce  brought,  but  was  immediately  taken  possession  of  on  behal 

an  average  of  the  lenders  on  the  bottomry  bond,  whose  claims  amoonte^zi 

"wtr.**'*^"  *^  1200/.,  and  was  liable  besides  to  an  additional  charge 


7  B.  «fc  Cr.  794.   850/.   for  the  estimated  cost  of  repairing  further 

received  by  her  in  the  Mersey  just  before  reaching  Liv^" — 
pool :  the  joint  amount  of  these  two  sums  exceeded  the  valu^^ 
in  the  policy.  Under  these  circumstances  the  court  heA^ 
that  the  loss  which  had  once  been  total  by  the  desertion  m^ 
the  crew,  and  in  respect  of  which  the  assured  had  given  d»i^E 
notice  of  abandonment,  was  not  turned  into  a  partial  Iosb  1p»2 
the  subsequent  events,  the  effects  of  which  could  be  of 
benefit  to  the  assured,  (t) 

(A)  Brown  p.  Smith,  1  Dow's  P.  C.  the  remarks,  on  this  case,  of  Lord 

S49.     Lord  Eldon  gave  judgment.  terden  in  9  B.  &  Cr.  416.,  and  of 

(1)  Holdsworth  v.  Wise,  7  B.  &  Cr.  C.  J.,  in  6  M.  &  Gr.  81 1. 
794.     S.  C.  1  M.  &  Ryl.  673.;  and  see 


Remarks  on 
thU 
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5t    tliis  case  It  is  important  to  observe,  that  the  repairs  Constructivo 
road  for  which  his  ship  was  bottomried  had  been  done  by  ship— in 
rfliur«r#  without  the   authority  of  the   assured;   had  they  ^^^ 
yeea  done  by  his  direction,  or  by  the  master  acting  as  his  teiiure,  deser- 
tgeat  at  the  foreign  port,  then  the  fact  of  the  ship's  arrival 
iroold,  as  it  seems,  have  precluded  a  recovery  for  a  total  loss, 
Awigh  the  amount  of  the  bottomry  bond  and  expenses  had 
together  exceeded  the  worth  of  the  ship  to  her  owners  as 

4  381,  It  must,  however,  be  carefully  borne  in  mind,  that,  ^n  ^^^*  bow- 

in  order  to  give  the  assured  even  a  prima  facte  right  to  right  of  aban- 

dNmdon  in  respect  of  capture,  seizure,  desertion,  or  other  r^'!|^"of  md- 

priTstion  of  property  or  possession,  whether  forcible  or  not,  *"'^»  »ei«ure, 

aL  1         \  .    1     n     .  1      .  1       desertion,  &c, 

were  must  have  been,  at  some  one  period  of  time  during  the  theownermust, 
risk,  a  total  loss  by  the  complete  and  actual  privation  of  the  L?riod  during 
••wier'*  possession  or  controul  over  tlie  ship :  if  the  le&:al  pos-  J**®  "*^'  ^'^^ 

^  *  .t      "**"  complete- 

>Mon  of  the  ship  by  the  owner  have  never,  for  any  single  ly  deprived  of 
pwnt  of  time,  been  put  an  end  to  by  the  casualty  in  respect  Ind  TOnt^ul°of 
tf  which  he  abandons,  he  has  no  vested  right  of  abandon-  ^^^  '^"P- 
nent,  and  can  never  recover  as  for  a  total  loss. 
The  following  case  is  an  illustration  of  this  principle :  — 
The  ship  WiUiam,  belonging  to  Townshend  and  White,  of  ^  ***P  ^^^^ 

y^  .  .  .  .  'by  her  own 

•New  York,  was  insured  on  their  behalf,  in  this  country,  for  crew,  \^  at  the 

^  ^yage  from  Hull  to  New  York :  in  the  course  of  this  uken  possesl 

^''ojige  she  met  with  such  tempestuous  weather,  and,  in  con-  ^^J^o*^*^^!, 

^uence,  became  so  leaky,  that  the  crew,  who  were  reduced  succeed  in 

te  a  state  of  sheer  exhaustion  by  working  the  pumps,  deserted  into  a  port  in 

•or  at  sea,  as  the  only  possible  means  of  saving  their  lives,  country,*wherew 

•irf  were  taken  on  board  the  brig  Hyder  Ali,  which  had  borne  ^»^*>  **»«  know- 

A  ...  .11  1  ...       ledgeandaswnt 

^wn  to  their  assistance  m  the  gale :  at  the  same  timcy  eight  of  the  Utter, 
iiiea  of  the  Hyder  Ali's  crew,  at  the  imminent  hazard  of  their  ''^^  '^^^' 
fifes,  offered,  and  were  allowed,  to  board  the  William,  in  the  pay  the  salvage. 

L  1     .       .  1  •  1  ^^^  ***■*  **"» 

^opes  <^  ultimately  bringing  her  into   port,  and  thereby  loss,  which  had 
^titling  themselves  to  salvage.     The  Hyder  Ali,  with  the  M^J^the  m^ 

(j)  See  the  judgment  of  the  Court    mon  Pleas  in  Benson  o.  Chapman,  6 
r  Exchequer  Chamber  in  Chapman     M.  &  Gr.  792.     See  these  cases  con- 
OTemiling  that  of  the  Com-     Mdcrud  hereafter. 

3  z    2 
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Constructive 
total  loss  on 
ship  — in 
cases  of  cap- 
ture, arrest, 
Muzure,  deser- 
ti  jn  at  sea,  &c. 

sured,  was  not 
made  so  by 
such  sale. 
Thorneley  v, 
Hebson, 
2  B.  &  Aid. 
513. 


Grounds  of 
decision. 


crew  of  the  William  on  boards  reached  New  York  In  safety, 
upon  which  Townshend  and  White, who  resided  there,  un- 
mediatcly  sent  orders  to  their  agents  in  England  to  ^tc 
notice  of  abandonment  to  the  underwriters,  which  was  given 
accordingly,  but  not  accepted:  meanwhile,  only  two  days 
after  the  Hyder  All's  arrival  at  New  York,  the  William  was 
brought,  by  the  eight  seamen  who  had  boarded  her,  into 
Newport,  Rhode  Island  (a  harbour  about  two  hundred  miles 
off),  and  there,  with  the  knowledge  of  Townshend  and  White, 
who  did  nothing  to  prevent  the  proceeding,  was  sold  to  pay 
the  salvage,  which  amounted  to  about  two- thirds  of  the  price 
she  sold  for :  the  court,  on  the  whole  of  the  above  drcum- 
stances,  held,  that  the  assured  could  not  insist  on  his  notice  of 
abandonment,  and  recover  as  for  a  total  loss ;  for,  first,  the 
ship  had  never  effectually  been  lost  to  the  assured  at  all,  his 
right  of  possession  and  controul  over  her  never  having,  in 
fact,  ceased ;  for  the  eight  seamen  who  boarded  her  as  salvors 
must  be  regarded  as  his  agents,  and  they  had  taken  passessiau 
of  her  directly  she  was  left  by  the  original  crew :  secondly, 
the  ship  was  restored  to  Townshend  and  White,  af^r  notice 
of  abandonment,  under  such  circumstances,  that  they  might 
have  had  possession  of  her  again,  if  they  pleased,  and  might 
reasonably  have  been  expected  to  take  it;  and  they  could  noi 
entitle  themselves  to  recover  as  for  a  total  loss,  by 
the  salvors  to  have  recourse  to  a  sale,  which,  not  being  neces 
sary,  was  not  justifiable.  (A) 


Arrest,  deten- 
tion, or  em- 
bargo, is  a 
ground  of  aban- 
donmeutfWhere 
likely  to  be  of 
long  or  uncer- 
tain duration. 


§  382.  The  grounds  of  abandonment  hitherto  consii 
have  been  capture,  barratrous  seizure  and  carrying  away  o 
the  ship  by  the  crewel),  and  desertion  of  the  ship  at  sea  by  tk 
crew,  as  the  necessary  and  sole  means  of  saving  their  lives  («)» 
in  all  these  cases  we  have  seen  that  the  assured  has  a  vest' 
right  to  give  notice  of  abandonment  on  first  hearing  of 


(A)  Thorneley  v,  Hebson,  2  B.  & 
Aid.  513. 

(0  Falkner  v.  Ritchie,  2  Maule  & 
Sel.  290.  Brown  v.  Smith,  1  Dow's 
P.  C.  349. 


(m)  Thorneley  v.  Hebno,  9 
Aid.  5X3.     Holdsworth  r.  Wiie^ 
&  Cr.  794.     ]  M.  &  RyL  673. 
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edty,  supposing  the  privation  of  his  possession  or  controul  Constructive 
the  ship  to  have  been  once  total ;  but  that  his  right  to  ^^ip  -T^ 
9ery  as  for  a  total  loss,  depends,  in  all  cases  alike,  upon  cases  of  cap- 
state  of  the  ship  at  the  commencement  of  the  action*  seisure,  deser^ 

ject  to  the  same  limitations,  there  can  be  no  doubt  that  ' 

^ity  detention,  or  embargo  ot  the  ship,  whether  by  a  hostile 
riendly  government,  gives  VLprimdfocien^t  of  abandon- 
it  in  all  cases  where  there  is  an  apparent  probability  that 
owner's  loss  of  the  free  use  and  disposal  of  his  ship,  once 
il,  by  the  arrest  or  embargo,  may  be  of  long,  or,  at  all 
U$,  of  very  uncertain  continuance,  (n) 

lus,  where  the  ships  of  an  American  merchant,  resident,  Rotch  n  Edie, 
ime  of  action  brought,  in  this  country,  had  been  seized  and 
lined  by  the  French  government  in  their  port  of  loading, 
"as  held,  that  under  a  policy,  at  and  from  such  port,  ho 
fat  recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
it,  more  especially  as  it  appeared  that  the  ships,  at  the 
3  of  action  brought,  were  still  detained,  and  had  then  been 
or  three  years,  (c?) 

)f  course  if  the  arrest  be  only  momentary  in  its  duration.   If  the  arrest 
t  creates  only  a  temporary  obstruction  of  the  voyage,  short  duration, 
bout  ffivinff  rise  to  any  permanent  loss  of  controul  over  l? "  "°  gtound 

o         o  J   r  for  abandon- 

9h^,  it  cannot  give  any  right  to  abandon.  Thus  where^  »ent 
the  occasion  of  a  famine  at  Corfu,  some  Venetian  cruisers^ 
3tiog  at  sea  a  Genoese  ship,  laden  with  com,  carried  her 
)  Corfu,  and,  after  taking  out  and  paying  for  the  com,  let 
ship  go  free,  this  was  decided,  in  the  Rota  court  of  Genoa, 
^T6  no  ground  of  abandonment  to  the  assured  on  ship,  (p) 
where  a  British  ship  was  detained  eleven  days  by  a  British 
tt-of-war,  to  prevent  her  proceeding  to  a  port  where  an 
bai^o  was  laid  on  all  British  vessels,  it  Was  held  that  the 
ued  on  ship  could  iiot  abandon  on  this  ground.  (7) 

0  Admitted    hj    Lord    Holt    in  (p)  Roccus,  Na  60.,  cited  by  Eme- 

Ri  V.  Young,  2  Ld.  Raym.  240.,  rigon,  chap.  xiL  sect.  30.  vol.  i.  p.  527. 

by  Lord   Mansfield  in    Goss  17.  ed.  1827;  and  see  BouIay-Paty*s  com. 

bcn^  8  Burr.  696.     See  also  6  T.  mentary,  toI.  ii.  p.  219. 

425.,  and  Kent's  Comm.;  vol.  iii.  (9)    Foster   p.    Christie,    11    East, 

*I.  ed.  1844.  205. 
)  Rotch  V.  Edie,  6  T.  Rep.  4!3. 
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ComtruetiTe  In  France  the  assured  is  allowed  to  give  notice  of  aban- 

ship— in  donment  immediately  after  capture;  but,  in  case  of  detention 

cases  of  cmp*  j^y  arrest  or  embargo,  he  is  obliged  to  wait  before  doing  so 

leisure,  dewr-  for  different  periods  fixed  by  the  387th  article  of  the  Code  de 

'.  Commerce  (r):  "  Other  laws,"  says  Mr.  Beneck^  '^niake  no 

^"  **!**    ,  distinction  between  capture  and  detention.    Those  of  Prussia 

couDtry  arresti  *■ 

detention,  &c.     admit  the  abandonment  when  the  liberation  is  uncertain  or 

diaie  right  to      tcdious.     In  Genoa  and  Leghorn  the  assured  may  abandon 

Slndonmcnt!    whcn  ship  has  been  detained  for  three  days.     In  Hamburg 

In  France  cer-    the  assurcd  Cannot  claim  a  total  loss,  until  the  ship  or  goods 

requb^d.^'  "*   ^^®  ^^^  definitively  condemned  or  irretrievably  lo8t."(*) 

Other  foreign         In  this  country  no  precise  period  is  fixed ;  but  immediatefy 

^^*'  on  hearing  that  his   ship  is  detained  by  an  embai^,  the 

assured  may  give  notice  of  abandonment,  subject,  of  coarse, 

as  in  all  other  like  cases,  to  have  his  right  to  recover  for  a 

total  loss  defeated,  by  the  restoration  of  the  ship  before  action 

brought.  (^) 

Effect  of  re-  <  333^  jn  ^me  of  these  cases  of  capture,  seizure,  and 

purchase  of  ship         '  -it  .1  <» 

hj  the  master  arrest,  a  question  has  been  raised  as  to  the  effect  of  a  repur- 
and'(ai^al7  chase  of  the  ship  by  the  master,  upon  the  right  of  the 
oondemnation.    assured  to  recover  as  for  a  total  loss.     And  the  doctrine  here 

appears  to  be,  that  where  the  property  in  the  ship  has  never  • 
been  devested  out  of  the  owners  by  lawful  condemnation,  and  J 
the  ship,  after  being  legally  repurchased  by  the  master,  acting  ^ 
bond  fide  and  justifiably  for  their  benefit,  is  brought  back  to-^ 
this  country  under  such  circumstances,  that  the  owners  may,.^ 
if  they  please,  take  possession  of  her,  on  payment  of 
amount  of  repurchase  money,  and  of  any  sums  that  may  hai 
been  exiH3nded  abroad  in  repairing  her,  they  cannot,  by 
fusing  to  do  so,  entitle  themselves  to  recover  as  for  a  tol 
loss ;  at  all  events,  in  cases  where  they  have  given  no  notic 
of  abandonment,  nor  even,  as  it  should  seem,  where  the*"^ 
have. 
Ship  is  bought        Thus,  where  a  ship,  after  condemnation  by  a  French  txsr~zm 

in  by  the  mas*  ,  ,       •  ,         . 

ter,  on  account   sul  in  a  neutral  port,  (which,  being  illegal,  effects  no  cl 

(r)  See  Code  dc  Comm.,  art.  S87.  (<)  See  6  T.  R.  425. 

(«)  Bencck^,  Pr.  of  Tndem.  349. 
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e  property,)  was  kwfuUy  repurchased  by  the  master  on  ConstmctiTc 

nt  of  the  owners^  and^  after  being  repaired  abroad,  ship— in 

[ht  back  by  him  to  this  country,  before  the  commence-  ^^  ^^ 

of  the  action :  Lord  Kenyon  held,  that  the  phiintiff,  who  sebure,  deser* 

5d  to  pay  the  amount  of  the  repurchase  money  and  the  

){  the  repairs  abroad,  could  not  thereby  entitle  himself  .n^^^i^*^' 

jover  a  total  loss,  at  all  events,  as  he  had  given  no  notice  demnation,  and 

.   -  -  1         1       1     T         1  .1  restored  to  this 

andonment)  but  that  he  had  only  a  right  to  recover  an  country  before 
j(e  loss,  to  the  amount  of  the  sum  spent  in  the  repairs  held  onW  «?** 
epurchase  (u) :  the  same  decision  was  Efiven  in  a  case  ■▼e^ge  ion. 
i  the  master,  actmg  tor  the  benefit  ot  his  owners,  had  Schoolbred, 
chased,  and  repaired  on  bottomry,  a  ship  which  had         P-  238, 

Same  deciMon 

seized  in  Pillau  (her  port  of  discharge)  by  the  Prussian  where  ship, 
nment,  under  the  Berlin  decree,  and  there  put  up  to  repurchase,  i« 
t  public  auction :  the  master  in  this  case,  after  repair-  brought  back, 

*  *  subject  to  a  boC* 

ad  navigated  the  ship  safely  home,  where  the  owners  tomry  Hen  for 

.  have  had  her  on  paying  the  amount  of  the  bottomry  [hc^mMte°s 

but  they,  declining  to  interfere,  allowed  her  to  be  sold  ?5y®'*  abr^d.^ 

Isfy  the  bond,  and  then,  without  having  given  notice  of  ster,  6  Taunt 

onment,  claimed  a  total  loss :  the  court,  however,  said,  Rep.  425. 

18  in  this  case  there  had  been  an  unlicensed  seizure,  and 

taster  had  purchased  the  vessel  of  those  who  had  no 

to  condemn  her,  the  assured  were  entitled  to  take  pos^ 

1  of  her,  on  paying  the  expenses  incurred  in  the  repur- 

and  repairs,  and  that  those  expenses  accordingly  were 

jy  were  entitled  to  recover  from  the  imderwriters,  (v) 

eial  cases  have  been  decided  in  the  United  States  as  Doctrine  in 

effect  of  such  repurchase  on  the  rights  of  the  parties,  sutes  as  to  tht 

notice  of  abandonment  has  been  given  before  the  sale  efl^^c*  o^  "^e- 

°  ^  ^  purchase  by 

;  took  place :  the  result  of  those  authorities  appears  to  the  master, 
at  the  master  iin  repurchasing  is  to  be  regarded  as  the 
of  the  owners,  before  notice  of  abandonment,  and  then, 
tf  as  the  agent  of  the  underwriters*  (w) 

[^Masters  v,  Schoolbred,  1  Esp.         (it>)  Sec    these    cases    collected,   2 

Phillips  on  Ins.   439-^19.;  and  see 
Wilson  i;.  Forster,  6  Taunt.  25.     post. 
Rep.  485. 
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Art.  2.  Cases  of  Innavigability  by  Sea  Perils^  where  Repair 
is  impracticable^  or  the  Cost  thereof  would  exceed  the  re- 
paired Value,  —  Riffht  of  Master  to  sell  the  Ship. 

Cases  of  inna-         §  384.  Whcrc  tlic  shlp  18  totally  wrccked  in  the  course  of  -^^ 

where^repair  is   *'^®  voyagc, — /.  €.  completely  brokcn  up  by  the  perils  insured 
impracticable,     against,  SO  that  licr  huU  is  dismembered,  and  her  planks  and 

or  would  cost         °  i  i        j 

more  than  the    timbers  Scattered  on  the  sea, — this,  as  we  have  alreaay  seen, 
— 'richt  of  "^*    gives  the  assured  a  right  to  recover  as  for  a  total  loss,  with-     - 
master  to  sclL     Q^t  noticc  of  abandonment,  and,  a  fortiori,  would  entitle  him    m-M-MMi 


Where  the  ship  go  to  rccovcr  where  notice  of  abandonment  has  actually  been 

pieces,  or  re-  givcu :  the  casc  is  the  same  where,  although  the  ship's  timbers^^-:!' 

mer^conffcries  ^^^^  together,  80  that  slic  retains  the  shape  of  her  hull,  sheo^cf^ 

of  planks,  the  ig  yet  80  shattered  as  to  be  reduced  to  a  mere  mass  of  ma— ^j^jcjia 

without  notice  tcrials,  or  "  congcries  of  planks,"  so  that  she  would  requiro-:v  S  ire 

mentf"  **""  reconstruction  rather  than  repair,  to  make  her  a  BeBrgom^M:iKjig 

ship  again*  (x) 


Where  wrecked       There  are,  however,  intermediate  cases:  a  ship  may  h^^jWbe 
°'.u^*"/\^        stranded  or  driven  ashore  without  this  extreme  amount  c^     of 

without  this  ^ 


extreme  absolutc  disability  being  at  once  produced,  and  yet  iimli    ^  ier 

solute  dis-  circumstanccs  which  make  the  chances  of  her  being  ultimatellEliy 

fs**onW*con-        extricated  from  the  peril,  at  all,  exceedingly  precarious;  or 
Htructively         probablc  cxpcnsc  of  so  extricating  and  repairing  her  as  to 

able  to  keep  the  sea,  as  a  ship,  greater  than  would  be  justifii^^ 
by  her  estimated  value  when  repaired. 

Considerable  difficulty  has  been  experienced  in  discov^^*- 
ing  a  practiced  test  by  which  to  ascertain  when  the  assur^^ 
on  ship  in  such  cases  shall  be  entitled  to  recover  as  for  a 
constructive  total  loss.  The  point,  however,  in  our  own  k»-^ 
may  now  be  considered  as  fixed  with  tolerable  certainty  t^J 
a  long  course  of  judicial  decisions,  of  which  the  result  may  ^^ 
expressed  in  the  two  following  propositions. 
Prineiplci  of  First ;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaj 


eomtrueUTe 

tOC#lllMiUI 


(s)  Cambridge  v.  Anderton,  2  B.  &     Ryl.  9.  Tlie  law  is  the  tame  in  Fi 
Cr.  691.     4  DowL  &  Ryl.  203.  Allen     Boulay-Paty,  Cours  de  I>roit 
V.  Sugruc,  8  B.  Sr  Cr.  561.     3  M.  &     Mar.,  tom.  W.  p.  231.  ed.  lS3i. 
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as  to  be  incapable  of  proceeding  on  her  voyage>  or  keeping  Cases  of  inna- 
the  sea  witlfout  repairs,  at  a  place  where  such  repairs  cannot  ^*here  repair  U 
be  procured, — either  from  want  of  materials,  or  from  the  >mpracj»caWe, 

*  '  or  would  cost 

master's   total  inability,  after  using  his  best  exertions,  to  more  than  the 
obtain  either  money  or  credit  for  the  purpose  of  raising  _  right  of 
funds  to  repair  —  that  is  a  case  of  constructive  total  loss  on  ""aster  to  sell. 
ship. 

Secondly ;  the  case  is  the  same  when  the  ship,  by  the  like 
perils^  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
imminent  hazard,  and,  by  reason  of  the  casualty,  reduced  to 
such  a  state  of  innavigability,  that  a  prudent  owner,  if  un- 
insured and  on  the  spot,  would,  in  the  exercise  of  the  best 
and  soundest  judgment  that  could  be  formed  under  the  cir- 
cumstances, rather  sell  her,  as  she  lay,  than  attempt  to  repair 
her,  either  because  there  is  no  reasonable  probability  of  her 
ever  being  delivered  from  the  peril  at  all,  or  because  the 
expense  of  repairing  her,  so  as  to  be  capable  of  keeping  the- 
sea  as  a  ship  again,  would  exceed  her  value  when  repaired. 

It  will  be  observed,  that  in  these  cases  of  extreme  emer-  in  such  eases 
gency  and  urgent  necessity,  when  the  conduct  of  the  adven-  \^J^  "he* 
tare  to  a  safe  termination,  as  to  the  ship,  becomes  hopeless,  """tfr  «  i^ower 
and  no  prospect  remains  of  bringing  her  home,  the  law  has  "  "" ''"  """• 
vested  a  power  in  the  master  to  do  the  best  for  all  concerned, 
and,  consequently,  to  sell  or  otherwise  dispose  of  her  for  their 
benefit. 

Accordingly,  we  shall  find  that  in  many — in  fact,  in  most  —  Hence  the 
of  the  cases  where  the  question  has  arisen  as  to  the  right  of  whTther  ihe 
the  assured  on  ship,  in  respect  of  such  Ciisualties,  to  recover  loss  on  ship  is 

,  ,  •        /•  •      1      1  •      constructively 

as  for  a  total  loss,  the  master  has,  m  fact,  exercised  this  total  by  reason 
power  by  selling  the  ship  abroad,  and  the  assured  has  given  oftOT^turlTs^on' 
notice  of  abandonment  on  first  receiving  intimation,  at  one  **\®  P**^"^. 

^  whether  the 

and  the  same  time,  of  the  casualty  and  the  sale.     In  such  sale  Uy  the 
caaes  the»question,  whether  the  circumstances  amounted  to  a  ™fig<j  undw  tif* 
c^onstructive  total  loss  on  ship,  has  very  generally  been  made  circumstances, 
turn  on  the  point,  whether  the  sale  by  the  master  was  or 
not  justified  by  the  urgent  necessity  of  the  case,  it  being 
r  law,  that,  wherever  the  circumstances  are  such  as  to 
'^ifj  the  master  in  selling,  they  amount  to  a  constructive 


more  thin  the 
repaired  taluc, 
—  right  of 
muter  to  ull. 

But  in  all  thoe 
cues  ihat  which 
gins  the  ri^ht 


tlie  vreriout 
Mate  of  the 
ship,  which  }(!•- 

tified  the  ■■]«. 


Thnc  h 

strucl£*e  tout 
lost  where 
there  hu  been 
lio  kile  before 
nolicc  oTabut- 


combtbuctive  total  loss  of  ship. 

total  loss,  in  respect  of  which  the  aaaured,  on  giving  nc^-tr  J, 
of  abandonment,  may  recover  from  the  nndenrriten  Ui 
whole  amount  of  the  insurance,  (y) 

It  must,  however)  in  all  these  cases,  be  most  careful/^ 
borne  in  mind,  that  the  sole  point  to  be  attended  to  in  iiacer- 
tuning  whether  the  circumstances  are  such  as  to  entitle  tiie 
assured  to  abandon  and  recover  as  for  a  total  loss,  is  not  the 
mere  fact  of  a  sale  by  the  matter,  but  the  Hate  to  which  CAt 
$hip  toot  reduced  by  the  perils  intured  agaitut,  which  JK^ed 
that  tak  on  the  ground  of  neceisitif.  The  mere  iact  of  nl« 
itself,  irrespective  of  the  state  of  the  ship,  which  made  >t 
necessary,  can  give  the  assured  no  right  to  abandon :  "  there 
is  no  such  head  of  insurance  law  as  loss  by  sale."  (l) 

The  assured,  in  fact,  abandons,  as  it  is  well  expressed  by 
Mr.  Phillips,  "  not  because  the  sale  has  given  the  right,  frc' 
because  the  events  which  induced  the  tale  had  oceastaud  ^ 
total  lots."  (a) 

Accordingly,  as  we  shall  presently  see,  althon^  no  nl* 
has  intervened  before  notice  of  the  lose,  but  either  the  amrec 
himself  hoe  given  orders  to  sell  after  receiving  intelligence 
of  the  casualty  and  giving  notice  of  abandonment  {b),  or  tb* 
ship  has  remained  unsold  at  the  time  of  action  brou^('?^ 
the  loss  is  equally  total  in  construction  of  law,  if  the  cost  o* 
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§  385.  Firsty  then>  the  assured  on  ship  may  give  notice  of  Cases  of  inna- 
abandonment,  and  recover  as  for  a  total  loss,  whenever  his  ^*here  repair  is 
ship  has,  by  the  perils  insured  against,  been  reduced  to  such  »mpractwabie, 
a  state  that  she  cannot  keep  the  sea  without  repairs,  and  jet  more  than  the 
cannot  be  so  repaired  where  she  lies,  either  from  want  of  !!!rightof  "*' 
materials  and  conveniences  for  repair,  or  from  the  total  "^^^  *^  "^^' 
inability  of  the  master  to  procure  either  money  or  credit  for  if*  «hip,  after 

^,  /•  •  •  going  ashore, 

the  purpose  of  repauing.  be  so  damaged 

Valin  says,  that  the  assured  on  ship  has  a  clear  right  to  ^*)epalred?°s? 
jibandon,  if,  in  the  place  where  the  ship  goes  ashore,  or  in  its  ^  ^  ^^v  ^^e 
neighbourhood,  there  are  neither  materials  nor  workmen  for  want  of  mate* 
"the  repairs:  the  same  right,  he  says,  also  attaches  where,  ZtpoB^luny of 
^though  materials  and  workmen  can  be  found,  yet  the  master  p^^^^ring 

,,  /»!•/  money  or  credit 

lias  no  means  of  raismg  funda  to  pay  for  the  repairs,  {d)  at  the  place  of 

/*  If  the  master,"  says  Chief  Justice  Tindal,  "  has  no  means  this*hTcon.'~ 
of  getting  the  repairs  done  in  the  place  where  the  injury  "tructive  total 
occurs,  or  if,  being  in  a  place  where  they  might  be  done,  he 
las  no  money  in  his  possession,  and  is  not  able  to  raise  any, 
^en  he  is  justified  in  selling,  as  the  best  thing  that  can  be 
4one(tf);''  and  the  loss  on  the  ship  will  in  all  such  cases  be 
<x>]istfuctively  total. 

It  is  upon  the  above  principles  that  the  following  case  The  captain  of 
appears  to  have  been  decided : — A  ship,  insured  from  London  ship,  drivJIi  * 
to  the  East  Indies  and  back,  at  the  outset  of  her  homeward  ^^^  ^^  ^^\: 

'  cutta  m  a  dis- 

^oyage  was  so  damaged,  by  the  perils  of  the  seas,  that  the  ••'led  state,  and 

.  /»!  ^    \       y  ^   1  i*  •  incapable  of 

captain  was  forced  to  put  back  to  Calcutta  tor  repairs :  on  keeping  the  sea 
arriving  there  several  surveys  were  had,  all  of  which,  except  ^Ye^jepalri^"" 
one,  were  attended,  at  the  captain's  request,  by  the  oflicial  ««"» *»«>•  t^^ere, 

because  he 

surveyor  appointed  by  Lloyd's  agents  t  by  these  surveys  it  cannot  raise 

appeared   that  the  ship    was    greatly  shattered,   and  that  repafrttby^^ 

to    repair  her  would  cost  5000/.   (she   was  valued  in  the  hypothecating 

policy  at  8000/.) :  the  agents  for  Lloyd  s,  who  had  refused  held  justifiable, 

(rf)  Valin,  Comment,  sur  I'Ordon-  («)  Per  Tindal,  C.  J.,  4  C  &  P. 
nance  de  la  Marine,  toI.  ii.  pp.  345 —  283.  See  also  the  remarks  of  Lord 
S47.   cd.    1828.     Pothier,    No.  120.     Stowell  in  the   Fanny  and  Elmira,  1 


1084  COKSTEUCTIVE  TOTAL  LOBS  OF  SHIP. 

Cases ofmna-    to  tlficcpt  from  the  Captain  a.  notice  of  aLandonment,  equaJ/j- 
whne  refMir  li   declined  to  authorise  the  ship's  being  repaired:  under  tliese 
or^uid^     circumstOBCes  the  captain,  having  in  viun  sought  for  adrioe 
""^•J^'"  "'»    from  three  of  the  most  respectable  houses  in  Calcutta,  and 
—  right  of         having  fiuled  in  procuring  the  advance  of  any  money  on  th« 

L",_  hypothecation  of  the  skip  (though  he  was  offered  it  on  tJi« 

™j^f**^      terms  of  also   hypothecating   the  cargn),  sold  the  ship  i" 

uul.  Calcutta  for  1200/.:  at  the  trial  he  swore  that  he  had  xio 

luun,  3  B.  &      money  to  go  on  with  the  repairs;  that  if  the  ahip  had  beei> 

BiDgh.  147.        jjjg  Q^Q  j^g  should  have  pursued  the  same  course ;  tatd  thai  to 

htoae  repaired  her  in  the  shattered  ttate  the  then  was  km^ 

have  been  an  act  of  madness.     Upon  this  evidence  the  ju*7 

found  that  there  was  a  justifiable  cause  for  selling  the  ahip  i 

and  the  plaintiff,  who  had  given  a  notice  of  abandonmerafi 

which  the  court  afterwards  held  sufficient,  had  a  veidL^s'' 

for  a  total  loss.     On  motion  for  a  new  trial,  the  majority  "» 

the  court  (DnllaB,.C.  J.,  Park,  J.,  and  Burrough,  J.)  refiue^ 

the  rule,  Mr.  J.  Park  saying,  the  verdict  was  clearly  rig)»^ 

"  for  a  case  of  stronger  necessity  to  justify  the  sale  of  a  ihip 

has  seldom  been  made  out     The  captain  cottM  not  pfoac*^ 

money  for  repairs,  and  it  teas  not  to  he  expected  he  shaMt^ 

Jiiil<!nivnt  of      the  ship  rot.^     Mr.  J.  Richardson  dissented  from  the  rest  "^ 

the  court,  on  the  grouud  that  tlie  facts  did  not  disolose  US^ 
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But  the  mere  fact  that  the  expense  of  repairs  and  the  rate  Cases  of  inna- 
>f  bottomry  interest  is  extravagantly  high  at  the  place  where  ^*^  J^^^^j^  .^ 
he  ship  is  diiven  ashore^  will  not  give  the  master  a  right  to  impracticable, 

or  vould  cost 

lell,  nor  the  assured,  on  abandonment,  to  recover  as  for  a  more  than  the 

otal  loss :  in  such  cases  an  abandonment  and  sale  can  only  I^Hg^t  ^f  "^' 

)e  justified  upon  clear  evidence  that  the  cost  of  repairs,  so  as  master  to  sell. 

;o  make  the  ship  fit  for  the  sea  again,  would  have  exceeded  The  mere  fact 

«  1  •      1  /  \  that  the  expense 

ler  value  when  repaired,  (ff)  of  repairs  and 

A  fortiori,  the  mere  fact  that  there  is  a  difficulty  in  pro^  "^  **^i^*" 
ruring  materials  for  repair  will  not  justify  the  master  in  isextravagantiy 
telling,  nor  entitle  the  assured,  on  abandonment,  to  recover  place  of  the 
IS  for  a  total  loss,  where  the  ship  is  not  irreparably  damaged,  ^'^gJ-V^a^ 
>r  not  so  damaged  that  the  cost  of  repairs  would  exceed  her  sale. 
^paired  value.  dlffiXT" 

A  ship,  insured  for  six  months,  from  July,  1777,  and  procuring 

materials. 

l)Ound  from  Cork  to  Quebec,  was,  on  arrival  at  the  latter  purneaux  p. 
3lace,  removed  into  the  basin  for  the  winter,  but  before  the  Bradley,  Park 

on  Ins.  365. 

expiration  of  the  six  months  was  driven  thence  by  the  force 
>f  the  drift  ice,  and  run  upon  the  rocks.  This  was  in 
N^ovember,  and  the  condition  of  the  ship  could  not  be  ascer- 
^ined  till  the  next  spring,  when,  on  survey,  she  was  found 
to  be  bulged  and  much  injured,  but  not  irreparably  so.  In 
consequence  of  the  difficulty  of  obtaining  materials  for  the 
repairs,  the  master  sold  her  where  she  lay.  The  court,  on 
these  facts,  unanimously  held  that  the  assured  could  not 
recover  as  for  a  total  loss.  (K) 
If  the  master's  want  of  means  to  get  the  ship  repaired  if  the  master's 

•        /»i/*i/*i  -I  n     %       want  of  means 

unse  from  the  fault  ot  the  agents  or  correspondents  of  the  to  get  the  ship 
issured,  in  the  foreign  port  where  the  casualty  has  taken  fro^  Uief"uU 
)lace,  his  inability  to  repair  will  not  justify  a  sale,  nor  entitle  ^^^^^  agents  or 

.  ,  correspondents 

oc  assured  to  recover  as  for  a  total  loss.  of  the  assured, 

A  West  Indian  ship,  insured  from  London  to  St,  Thomas,  ^Vof  ThT^sT^p 
£1^  struck  upon  some  sunken  rocks  just  ofi^  the  harbour  of  the  ^*^^  "***  entitle 

the  assured  to 
recover  as  for  a 

'j^y    Somes  V,  Sugrue,  4  C.   &  P.  cases   were  on  sale  of  goods,  as  to  ^         "*  « 

^'         See  also   S.  P.  Morris  ».  Ro-  which,  see  next  section).                              1^  Rv  *& 

*<*«»,  3  B.  &  Cr.  196.     5  Dowl.   &  {h)  Fumeaux  ©.  Bradley,  Park  on   Mood.  182. 

*  -^5.    Cannan  o.  Meabum,  1  Bingh.  Ins.  365.  8th  ed. 
8  Moore,  127.  (both  the  latter 
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Cuaof  ioM-    latter  place,  but  was  got  off  and  brought  into  port  thrae,     * 

wberitE^ria  moch  damped  that  she  could  uot  be  safely  navigated    ^^ 

OT^!^^ld«^    »notber  voyage  without  being  hove  down  and  lepaind:  ti^ 

""^^bni  tbs    meana  for  making  these  repain  exiated  at  St.  TliooHa,  bc^K 

—  light  of        owing  to  the  negligence  of  the  i^nta  of  the  aasnied  tbv^^ 

inantrtotf  ■    jggjjg^t^  ,mj  ^^  miflconduct  of  the  local  authoritiefl,  wfc3 

twice  condemned  the  ship  after  two  imperfect  surveyei,  the-^e 

repairs  were  not  done,  and  the  master,  who  tried  to  sell  h.'^ 

as  a  ship,  being  unable  to  find  any  bidders,  and  b^ng  order^^ 

to  tow  her  out  of  the  harbour,  ultimately  broke  her  up,  as:^ 

sold  her  for  firewood:   Lord  Tenterden,  on  this  evidence* 

told  the  jury  that  if  the  ship  might  have  been  repaired  t»-«j 

for  the  negligence  of  the  agents  of  the  assured,  the  plainfc-i] 

could  not  recover  as  for  a  total  loss:  the  jury  accordin^-lj 

found  that  only  an  average  loss  had  been  sustained ;  and.    ai 

diere  was  no  evidence  to  what  amount,  they,  under  his  Ickxxl- 

ship's  direction,  found  for  the  phuntiff,  with  nominal  danuso 

only.  CO 

iw  rol^naWa**  '  ^^^'  ^^"»'%>  wheiB  the  ship,  by  the  perils  insand 
hoiieoTeiiri-  agaiDSt,  IS  reduced  to  such  a  state  of  innavigabili^  tiiat  a 
from  ihc  peril  prudent  owucr,  if  on  the  spot  and  uninsured,  in  the  e 
''  °'^i"'  T''d"  **^  *''*  ''^*  """^  soundest  judgment  that  could  be  formed  n 
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learned  judge,  '^you  think  that,  if  the  owner  himself  had  Cases  of  inna- 
been  on  the  spot,  uninsured,  he,  in  the  exercise  of  a  sound  ^^ere  repair  is 
discretion,  would  have  repaired  the  vessel,  or  that,  if  an  i^P^^t^^We, 

'  *  .  '  '  or  would  cost 

agent  of  the  underwriters  had  been  there,  he,  exercbing  such  more  than  the 
discretion,  would  have  repaired,  then  the  master  ought  cer-  —  right  of 
tainly  to  have  done  so.     But  if  they  would  not  have  done  so,  '°*'^  tosdL 
then,  I  think,  the  captain  was  not  compellable  to  repair,  and 
the  sale  in  such  case  will  have  taken  place  under  a  justifiable 
necessity."  (j)  To  the  same  effect,  where  the  assured  claimed  And  by  Lord 
to  recover  as  for  a  total  loss  in  respect  of  a  submerged  ship,  x)oyle  o.  Dai- 
which  had  been  sold  by  himself  as  she  lay,  instead  of  being  ^ 
weighed  up  and  repaired,.  Lord  Tenterden,  after  telling  the 
jury  that  the  question  was,  whether  **  what  had  taken  place 
was  equivalent  to  a  total  Zo«5,"  proceeded  thus — ^'I  think  the 
circumstances  in  this  case  will  have  that  effect,  if,  at  the  time 
of  the  sale,  that  measure,  on  the  sound  exercise  of  the  best 
judgment,  appeared  most  beneficial  to  all  parties.     It  is  not 
enough  that  the  owner  acted  honestly  in  the  sale,  and  intended 
to  do  for  the  best;  the  underwriters  are  not  liable  unless 
he  formed  a  correct  judgment,  that  is,  the  best  and  soundest 
judgment  that  could  be  formed  under  the  circumstances  that 
then  existed.  Nothing  less  than  this,  in  my  opinion,  will  make 
a  total  loss,  while  the  ship  continues  in  existence."  (A) 

The  same  doctrine  prevails  in  the  United  States,  and  has  The  same  doc- 
thus  been  expressed  by  Mr.  J.  Story :  —  "If  the  circum-  pressed  by  Mr. 
stances  were  such  that  an  owner,  of  reasonable  prudence  and  '^* 

discretion,  acting  upon  the  pressure  of  the  occasion,  would 
have  directed  the  sale,  from  a  firm  opinion  that  the  vessel 
could  not  be  delivered  from  the  peril  at  all,  or  not  without  the 
hazard  of  an  expense  utterly  dutproportionate  to  tier  real  value, 
then  the  sale  by  the  master  is  justifiable."  (Z) 

The  great  difference  between  the  doctrine  in  the  two  Difference  be- 

tweeu  the  doc^ 

countries  is  this:  that  in  America  it  is  a  technical  total  loss,  trine  of  con- 
whenever  the  cost  of  rep^s  exceeds  one  half  the  repaired  {^^0^^^****** 
Value ;  here  it  is  only  so,  when  such  cost  exceeds  the  full  United  states 

and  in  this 

country. 
O*)  4  C.  &  P.  884.  Ann,  2  Sumner,  215.,  cited  2  Phillips 

(A)  1  Mood.  &  Rob.  54.  on  Ins.  317. 

(/)  Per   Story,  J.,  in  fThe   Sarah 


the  iblp,  u 
&utcd  by 
l>arkc,  B.,  u 
Hunter  p. 
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repaired  value :  bearing  thia  distinctioQ  in  mind,  the  roleft 

,  die  Ututed  States,  aa  to  the  constructiTe  total  Iobb  tS  sts 
appl^  equally  here. 

In  coaaidering  the  decided  casca,  it  will  be  found  that 
sonie,  eapecially  of  the  earlier  deciuona,  the  hopelesmess 
being  able  to  extricate  the  ship  from  the  peril  at  oU,  has  be 
the  main  ground  on  which  the  courts  seemed  to  have  relic 
as  justifying  the  sale  and  making  the  loss  constructive 

'  total;    in   others,  and   this   applies  generally  to  the  Isfa 
authorities,  the  principal  test  has  been  the  cost  of  repairii^ 

1  the  ship  as  compared  with  her  estimated  worth  to  her  owne; 

•   when  repured;  in  others,  again,  the  two  considerations  hsn 

'  been  blended  together. 

With  regard  to  the  general  right  to  sell  the  ship^  as  bebeta 
the  matter  and  owner,  the  doctrine  that  now  pievaila  in 
English  law  has  nowhere  been  stated  with  greater  fieatM 
and  accuracy  than  by  Mr.  Baron  Parke  in  the  case  of  Bonta 
r.  Parker,  viz. :  "  That  the  master  has,  by  virtue  d  bi* 
authority,  not  merely  those  powers  which  ore  necessary  f" 
the  navigation  of  the  ship,  and  the  conduct  of  the  adventor 
to  a  safe  termination,  but  also  a  power,  token  mek  termiuA 
becomei  hopeless,  and  no  prospect  remains  of  bringing  the  M 
homi;  to  do  the  bent  for  all  (."onccruiid,  and  ihorcfore  Vj  f 
r  their  benefit."  (in) 

'.,  he  necessary  to  enter  int 
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l^cl  it  was  applied  as  a  test  of  total  loss,  the  following  Cases  of  inna- 

ne    of  the  first,  and  among  the  most  important,  of  the  wKre  retwir  is 

>rte<i  decisions :  —  impracticable, 

^    timber-laden  ship,   bound  from  Quebec  to  London,  more  than  the 

countered,  soon  after  sailing,  such  furious  gales,  and  was,  !l^riffht  of  "^ 

coneequence,  making  water  so  rapidly  that  the  master,  as  ™^^'^  ^Q  »^^' 

6  only  chance  of  saving  the  lives  of  the  crew,  was  forced  to  Ashipstnmded 

^  her  ashore  in  the  St.  Lawrence,  on  the  2l8t  November,  rence  was  sold' 

^10 :  she  took  the  ground  outside  a  reef  of  rocks  at  the  *'^5^®u"**!S^.' 

^  ^  ^  with  the  advice 

'trance  of  Kamouraska  bay,  in  the  full  tide-way  of  the  of  surveyors 

^er,  so  as  to  be  exposed  to  the  whole  force  of  the  drift  tionofoneof 

*>   which  was  already  beginning  to  float  down  in  large  *^®P*^^- 

•^  o  o  o  owners,  there 

wses.     The  master  went  up  to  Quebec  and  procured  two  being  no 

rveys  to  be  made,  the  result  of  which  was  that  the  sur-  babiiityofex- 

yors  advised  bim  to  sell  her  as  soon  as  possible,  being  of  fro^^t^e  ^eril  • 

inion  that,  where  she  lay,  she  was  in  imminent  danger  of  ^^^^*  *>y  ^^e 

•^  .  f  Court  of  Com- 

mg  carried  away  and  destroyed  by  the  ice :  accordingly,  mon  Pleas,  a 

ider  the  direction  of  the  agent  for  the  owners  at  Quebec,  frefghrwithout 

bo  was   also   himself  one   of  the  part-owners,   and   who  abandonment, 

.-  1-111.  11  though  the 

tended  the  sale,  the  master  sold  the  ship  as  she  lay,  together  ship  was  after. 

ith  her  rigging,  stores,  and  cargo,  for  about  2060/.     Con-  by%he^p°ur!^ 

817  to  all  reasonable  expectation,  the  ship  survived  the  chaser  and 

,  ,       .  .  .  brought  home 

^ter  of  1810,  and  having,  in  the  course  of  the  next  spring,  a  cargo, 

^n  got  off  by  the  purchaser  at  great  expense,  and  floated  ^^^j,*!  Asl^ 

?  to  Quebec,  she  was  repaired  there  at  a  cost  of  about  550L ;  Comp., 

-i    .  .  3  Moore,  115.; 

lu  that  same  season  performed  a  voyage  to  England,  bring-  a  Taunt.  755. 
g  oyer  a  full  cargo  and  earning  full  freight.  The  plaintiff 
the  action,  who  had  insured  her  freight  and  cargo,  and 
4  received  information  at  one  and  the  same  time  of  the 
^ualty  and  the  sale,  claimed  a  total  loss  on  the  freight^ 
thout  havii^  given  any  notice  of  abandonment. 
7lie  jury,  at  the  trial,  found  that  the  master  had  acted 
^nghout  the  whole  transaction  fairly  and  bond  fide^  and 
\%  the  sale  was  honestly,  fairly,  and  properly  conducted, 
th  a  view  to  the  benefit  of  all  concerned. 

On  motion  for  a  new  trial,  two  questions  were  made  before  Question  for 

the  court* 

e  Court  of  Common  Pleas;    1.  Whether,  under  the  cir- 
imstances,  the  master  had  a  right  to  sell  the  ship  and  cargo ; 

4  A 
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CMooriniu-    2.  ^Vhether  there  ouglit  to  have  been  an  abandonment  oF  tJ 
whm're'i^r  ii   f'^'S^^     The  judgment  of  the  court  on  the  latter  point  lu 
impracticiU*.    been  considered  elsewhere :  as  to  the  first  point  ihey  hdd 
more  (h*n  the    that  the  master  was  justified  in  selling,  on  the  ground  of 
—right  or  '^   iiif|cnt  necessity,  and  that  being  so  that  the  loss  was  total(»J 
■™'" '°  "^     As  to  thia   point.  Chief  J.  Dallas  said,  "  Here  it  is  said  that 
Ground  of  d*-    the  lose  arose  out  of  the  act  of  the  owner  in  selling,  uhI 
that  the  s^e  was  not  induced  by  any  peril  of  the  setL    Bat 
this  diatinctioQ  seems  to  me  to  be  a  fallacy :  the  state  tf  Me 
ship,  which  led  to  the  sale,  was  induced  by  the  ptrih  ofthtKt- 
she  had  incurred  damage  in  the  course  of  her  voyage,  wiiiel> 
made  it  necessiuy  to  run  her  on  shore,  and  she  was  rtraitW 
at  the  time;   theri^  it-as  no  reason  for  supposing  she  teoaUkm 
been  got  off  the  rocks,  but,  on  the  contrary,  every  probaMlitf  i 
her  going  to  destruction."  {o) 
Tiie  Court  of         It  certainly  Bcemg,  that  in  this  case,  there  existed  such  v 
ihoiight  the"      urgent  necessity  as  would  no\Y  be  lield  to  justify  a  sale  ud 
necBtiiiy  of  tho  conatitiitc  a  constructive  total  loss :   when,  however,  it  aW 
iiifetrwi  froni     up  on  a  Special  verdict  before  the  Court  of  King's  Benwi 
that  court  expressed  a  clear  opinion  that  the  necessity  of  ll"! 
sale  could  not  be  inrerrcd  from  the  facts  stated,  and  a£  it  m 
not  specifically  found,  they  awarded  a  venire  de  novo  for  ll» 
purpose  of  trying  whether  sucli  necessity  existed. 
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the  underwriters :  the  ship  having  been  repaired  at  Cuddalore  Cases  of  inna. 
in  the  course  of  two  months  (it  is  not  stated  at  what  ex-  where  repair  is 
pense),  at  the  end  of  that  time  carried  on  a  cargo  to  Calcutta.  0™^^!^*^^^ 
The  assured  on  ship  claimed  a  total  loss,  and  a  verdict  was  more  than  the 
found  for  him  for  the  full  amount  under  the  direction  of  —right of*"  ' 
Lord  Tenterden.  (y)  master  to  sell. 

Five  years  later  the  following  case  came  before  the  Court  xiie  same  cir- 
of  Common  tleas  while  Lord  Giiford  presided  there:  a  ship,  t"'^e''out''an 
homeward  bound   from  IVIauritius  to  England,  on  making  urgent  neccs- 
-md  at  Algoa  Bay  (Cape  of  Good  Hope),  met  with  very  bad  sale,  and  to 
weather,  which  increased  to  a  gale,  that  continued  incessantly  ^uT'/^-  *the 
till  she  arrived  off  Symond's  Bay,  on  nearing  which  place  the  ship,  in  this 

case  was  after* 

tin,   by  firing  distress  guns,   got  assistance   from  the  wards  got  off 

J,  who,  with  much  difficulty,  brought  the  ship  into  p^aser  but" 

She  was  immediately  surveyed ;  but  the  extent  of  her  ^o«°d  irrepa- 

could  not  be  ascertained,  as  she  had  a  full  cargo  on  broken  up. 

:   she  was,  therefore,  unloaded  and  surveyed  a  second  ^J^°  ^' 

when  the  surveyors,  among  whom  was  a  Lloyd's  agent,  ^  Moore,  622. 

1  Bingh   445* 

the  captain's  applying  for  advice,  recommended  she 


^c>'uld  be  sold,  as  the  expense  of  repairing  Iter  would  muck 
^^^^d  her  original  value.  The  captain,  acting  on  this  advice, 
ttid  being  ignorant  of  the  insurance  effected  on  her,  sold  the  ship 
^^  the  damaged  part  of  the  cargo  for  llOOZ.  (the  ship  had 
^H  valued  at  8000Z-  and  the  freight  at  40007.  in  the  re- 
^P^otive  policies) :  no  estimate  of  the  expense  of  repairing  was 
9^^m  in  evidence;  but  it  appeared  that  the  purchasers  of  the 
vcBBel,  after  a  month  had  elapsed,  succeeded  in  bringing  her 
'^^iid  to  Table  Bay,  where  she  might  have  been  fully  re- 
I*^cd,  butf  finding  her  so  damaged  as  to  make  that  course 
^"^^^^visabk,  tlieg  had  broken  her  up  instead  of  repairing: 
^^'^er  these  circumstances,  the  plaintiff,  who  had  effected  two 
P^*icnes  on  ship  and  freight,  claimed  a  total  loss;  and  the 
^^^'^^^t  held  him  entitled  to  recover  on  the  former  policy  to 
^  ftll  amount,  on  the  ground  that  an  urgent  necessity  had 
^^^^  made  out  for  the  sale,  (r) 

^9^  Hobertson  o.  Carruthers,  2  Stark.         (r)  Robertson  v.  Clarke,  1  Bingh. 
No    notice    of    abandonment     445.     8  Moore,  622.     On  the  freight 
i-vs  to  have  been  given.  policy  a  rule  was  granted  to  reduce 
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Cases  of  inna-  Lord  GifTord  rcstcd  his  judgment  on  the  grounds  that  the 

where  repair  is  ^^  was  bona  fide ;  that  it  was  clearly  for  the  benefit  of  all 

impractioabl^  conccmed,  and  that  there  was  an  urgent  necessity  for  its 

more  than  the  being  resorted  to.  {s) 

—right  of  A  ship,  insured  from  the  Cape  of  Good  Hope  to  London, 

master  to  sell.  ^jjU^  taking  in  her  cargo  in  Table  Bay,  was  driven  ashore 

Ship  driven  by  a  trcmcndous  storm,  which  left  her  high  and  dry  on  the 

ashore,  so  that,  iii/»i«i  i  i 

in  the  opinion  Strand,  aboYC  the  level  of  high-water  mark,  where  she  lay 
shrcouWiwt  imbedded  eight  feet  deep  in  sand,  and  very  much  strained 
be  got  off  a<      and  damaged.     Surveys  were  made,  and  the  result  beine% 

ally  or  only  at  a  ...  "J,  ,  ^^ 

ruinous  ex-        that,  m  the  opmion  of  expenenced  persons,  the  ship  either 

b^'j^stifi'abfy**'  ^^^'^  "^^^  *^  9^^  ^ff  °^  ^^''  ^^  ^^  ^^  ^^^y  ^^  ^  ruinous  expense^ 
sold  and  totally  the   Captain  sold   her  as  she  lay  about  ten  days  after  th^ 

lost,  though  1.1  •        t  1 

she  was  after-     Stranding :  the  purchaser,  in  about  three  months,  after 

and,  bdng^rel    unsucccssful  attempts,   succcedcd   in  getting  her  ofl^  an( 

paired,  made      having  bccu  repaired  (at  what   expense  is  not  stated). 

•everal  voyages.  o  i  \  x  y» 

Mount  ©.  Har-  afterwards  made  several  voyages  to  England :  Mr.  J.  Pi 
S88."^  1  m"&     thought  the  propriety  of  the  sale  in  this  case  so  dear,  thfc 
P-  ^^'  he  did  not  press  it  on  the  jury,  and  they  without  hesitatii 

found  for  the  plaintiff  (who  claimed  a  total  loss  on  freight 
on  the  ground  that  the  master  was  justified  in  selling,  {t) 

§  387.  The  above  cases  suflSciently  show,  that,  if  ther^ 
either  no  reasonable  chance  of  restoring  the  ship  at  all,  or 
at  a  cost  exceeding  her  value  when  repaired,  the  master 
sell,  and  the  assured  recover  as  for  a  total  loss. 
The  sale  of  It   must,  howcvcr,  carcfully  be  borne  in  mind,  that  tix^ 

beTurtifieXnor  ^^®  ^^^'^  "^*  ^  justified,  nor  the  loss  constructively  total^^ 
the  loss  con-  unlcss  the  facts  are  such  at  the  time  of  the  sale,  as  to  mak^ 
total,  unless  at  it  clcar  beyond  all  reasonable  doubt,  either  that  the  ship  caia. 
lhat*measi^!^'  ucvcr  be  cxtricatcd  at  all,  or  only  at  a  cost  greater  than  heK^ 
in  the  prudent    repaired  value :    if  this  be  not   so,  mere  bona  fides  in  th^ 

exercise  of  the 

best  and  sound-  master  or  owucr  who  sells  will  not  justify  the  sale,  nor  bca:*" 
Sit  TOuwThen  out  the  assurcd  in  his  claim  for  a  total  loss :  the  circumstances^ 
be  formed,  ap-    ^jjj  ^^^^  amount  to  a  constructive  total  loss,  unless,  at  tiae 

peared  moat  ^^ 

benefietal  to  all 

paitifft  the  damages  on  a   separate  ground :         (t )  Mount  o.   Harrison,  A  Bw^c^ 

there  was  no  notice  of  abandonment.         388.     1  Moore  &  P.  14. 
(•)  See  1  Bingh.  450. 
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^  of  the  saky  that  measure^  in  the  prudent  exercise  qf  the  Cases  of  inna- 
t  and  soundest  judffment  that  could  then  beformedy  appeared  wiicre  repair  is 
*tb^fidal  to  all  parties.  TZ^T^ 

Thus,  with  regard  to  the  estimated  cost  of  repairs^  Chief  J.  »nore  than  the 

reoaireQ  vaIub 

DicUl  told  the  jur)^,  in  Somes  v.  Sugrue,  "  that  it  must  not  —right  of 
a  mere  measuring  cast,  not  a  matter  of  doubt  and  un-  '°*^^^'^*^^  ' 
"tainty  whether  the   expense  would   or  would   not   have  JheexceMof 

•^  *  the  cost  of  re- 

ceded the  value,  but  it   must  be  so  preponderating  an  pairs  above  the 

ieas  of  expense,  that  no  reasonable  man  could  hesitate  as  must  be  ho  "^^ 

the  propriety  of  selling  under ^the  circumstances  instead  of  ™®'*^  njeasur- 

airing."  («) 

io,  agdb,  with  r^ard  to  the  probability  of  ever  extricating  Nor  can  the 

skip  at  ally  the  sale  will  not  be  justified  if  the  master  has  JJ^*^  the 

ncd  a  hasty  judgement,  or  resorted  to  that  measure  with-  sale  without 

.  11  .         .  having  first 

Daving  previously  exhausted  all  the  means  m  his  power  exhausted  all 

the  recovery  of  the  ship:  where,  by  means  within   his  ^s%Twe7for 

>rer,  she  can  be  so  treated  as  to  retain  the  character  of  a  ^|*®  "^c^^ery  of 

the  ship. 

p,  he  cannot,  by  selling  her,  even  bond  fde^  convert  the 

erage  into  a  total  loss :  but  the  underwriters  are  entitled  to 

ve  Hwse  means  used  on  their  account. 

The  following  cases  illustrate  these  positions :  - — 

The  ship  Triton,  on  the  11th  October,  1828,  having  struck  Ship  partially 

I  «a  anchor  in  Buenos  Ayres  (inner)  roads,  filled  rapidly,  and  by  owner, 

« next  mominsc  sunk,  so  as  to  be  completely  under  water  ^^^]^?^^ 

y,         ,  .  making  any 

high  tide,  but  only  partly  so  at  ebb:  in  the  course  of  the  exertion  for  her 
*ne  day,  the  captain  (who  was  owner  as  well  as  master,  and  cause  the  cost 
80  plaintiff  in  the   action)  had  the  ship  surveyed  at  low  ^^  J^'g^".")?  "P 

*  /  r  ^  and  repairing 

*ter  by  some  ships'  captains   and   a  Lloyd's   agent,  who  her  would  pro- 

bablv  exceed 

commended  she  should  be  sold,  as  the  expense  of  raising  her  repaired 
ST  Hmild  probably  be  more  than  she  was  worthy  and  the  plaintiff  not"a  justifitble 
cordingly  next  day  sold  her,  for  about  270/.     Two  days  sale,  and  con* 
^  this,  the  wind,  \^hich  had  been  previously  south-west,  a  total  loss, 
ifted  to  the  north,  — a  circumstance  which,  as  is  well  known  ja^VMood.* ' 


las,  1  Mood.  & 
Rob.  48. 


«)  i  C,  icP,  283.     On  the  lacts  illustration  of  the  position  in  the  text, 

Jiis  case  the  jury  found  for  the  de-  Morris  v,  Hobinson,  3  B.  &  Cr.  196. 

iiot ;  but  the  cotlrt  gtaitted  A  new  ^  DowL  &  Ryl.  35.     Cannan  v,  Mea- 

I,  on  the  ^und  that  the  verdict  burn,  1  Bingh.  243.     8  Moore,  127. 
igainst  the  evidence.     See  also  in 

4  A  3 
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Cuoof  iniM-    to  all  Bea-&ring  men  in  those  parte,  lowers  the  level  of  t'" 

where  rn^r  ii   w^^G^  ii*   Buenoa  AyreB   roads  (v) ;   the  pnrchaaer,  ttki^t 

'"'""Id^    adTantage  of  this,  contrived  to  get  the  ship  afloat,  and  iftC 

more  than  the    words  repaired  her  at  an  expense  of  about  1 3001,  so  ae  to  1^ 

bright  ol  "*'   fi*  ^01  the  Brazilian  coaflting  trade,  but  not  so  aa  to  ha*" 

'°*""*°*^''    been  fit  for  carrying  on  to  England  a  cargo  of  hides  wliol 

the  plaintiff  had  contracted  for  at  the  Ume  of  die  loss;  tb' 

worth  of  the  vessel  before  the  accident  was  about  25001^  C.^ 

which  sum  she  was  also  valued  in  the  policy):  what  her tbIkS 

■     was  after  the  repairs  is  not  clearly  stated. 

EumminK  up  On  this  State  of  facts,  the  plaintiff,  who  had  effected  a  tiixs 

oTLonl  Tin-     poij^y  OB  the  ship,  claimed  to  recover  as  for  a  total  loss :  ta^ 

right  to  do  80,  Lord  Tenterden  told  the  jury,  "  depended  o 

the  question,  whether,  at  the  time  of  the  sale,  that  meaBote,  > 

the  sound  exorcise  of  the  best  judgment,  appeared  most  heoM 

ficial  for  all  parties ; "  —  "  now  the  correctness  of  this  judl£ 

ment,"  said  hie  lordship,  "will  depend  on  two  ^rcumstaneefl 

1.  The  probability  of  being  abUtoraise  tkevaiel  ataU;taA  S 

7%«  power  of  repairing  her  when  so  raited  at  a  price  rendenni 

it  worth  while  to  do  so." 

TTie  impom-  "  With  respcct  to  the   first  of  these  questions,  the  toit 

certainly  took  place  very  soon.     There  seems  to  have  been  a 


TO'd^ided""™!  E'®**  change  in  the  level  of  the  water  after  it,— more,  peibip* 
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tent  to  justify  the  sale:  the  underwriters  do  not  undertake  Cases  of  iima. 

vis&bilitv  * 

^  the  ship  shall  be  able  to  carry  this  or  that  cargo,     j[f  the  where  repidr  is 
p  could  have  come  to  England  in  ballast  {certainly  with  ANY  ^^'^Ij"^^' 
V^\  tfo  that  on  her  arrival  she  would  have  been  worth  the  more  than  the 

repaired  valtiei 

itqf    expended  on  her,  I  think  site  ought  to  have  been  re-  —right  of 

iretijar  the  purpose.     The  loss  of  the  voyage  will  not,  in  '°"*^^  ^  »^"' 

f  opinion,  make  a  constructive  total  loss  of  the  shipJ*^     The 

7>  Upon  the  whole  facts,  found  a  genecal  verdict  for  the 

dcrwriters,  which  the  court,  on  motion  for  a  new  trial, 

^wed  to  disturb,  (w) 

The  following  case  is  to  the  same  effect,  or  even  stronger :  — 

A  aliip,  in  the  course  of  her  voyage,  was  driven  by  a  If  there  is  a 

ttetkt  upon   the    Thistle  Rock,  twenty-eight  miles  from  any  means*  ' 

^ft^^niurgh.     The  rock  penetrated  the  bottom  of  the  ship,  within  the 

-  "^  *  ^    *      master  s  reach* 

Mi  made  very  large  holes,  so  that  the  crew  were  obliged  of  so  treating 

)  leave  her,  for  the  preservation  of  their  lives.     The  captain  rertore'her  to 

wwulted  at   Gottenbursh   with  several  persons,    amongst  the  character 

rhom  was  a  Lloyd's  agent,  who  were  all  of  opinion  that  the  vessel,  he  can* 

Mp  Was  a  complete  wreck,  and  that  the  best  course  was,  for  make^h*e  io«f* 

^^  captwi  to  sell  her  as  she  lay.     Accordingly^  on  the  4th  ^^\        g^^ 

^^ber  (six  days  after  the  casualty)  she  was  sold  for  a  small  vador,  i  Mood» 

'WD.   Before  the  sale,  however,  the  ship,  on  the  2nd  October, 

*d  floated  from  the  Thistle  Rock,  and  got  aground  between 

'''^o  rocks  on  the  island  of  Tomo.     From  this  situation  the 

"•te,  with  about  twenty  men,  and  an  anchor  and  cable,  had^ 

w  the  day  before  the  sale,  tried  to  get  her  off  for  six  hours, 

*t  without  success.     The  purchaser  of  the  ship  got  her  off 

tt  five  dayS)  and  in  four  more  brought  her  to  Gottenburgh 

w  a  small  expense.     He  afterwards  completely  repaired^her 

OP  about  750/. :  after  the  repair  she  was  worth  1200/.    Upon  Summing  up  of 

beae  facts  being  proved,  Mr.  J.  Bayley  told  the  jury,  that  ^'"  ^'  ®*^^*^' 

^  if  the  captain,  by  means  within  his  reach,  could  have  made 

&ir  experiment  to  save  the  ship,  with  a  fair  hope  of  re^ 

Mng  her  to  the  character  of  a  ship,  he  was  bound  to  have 

[w)  Doyle  o.  Dallas,  1  Mood.  &  Rob.  48.    In  this  case  there  Ti^as  no  effectual 
iee  of  abandonment 

4  ▲  4 
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Cases  of  inna-  employed  those  means  on  account  of  the  underwritew,  and 

where  repair  is  could  not,  bj  Selling,  tum  it  into  a  total  loss : "  the  jury  found 

or  wouad^lrt  ^^^  *^^  underwriters,  and  the  court  subsequently  refused  to 

more  than  the  set  aside  the  verdict(ar) 

—right of     *        The  following  case  was  decided  on  the  same  principle:  a 

master  to  se  .  coUier  having  come  to  Deal  with  a  cargo  of  coals  was,  as  is 

h^^  ^"7 JT"**  usual  there,  run  upon  the  beach  for  the  purpose  of  discharging 

ouly  that  the  her  cargo  (technioally  beached) :  while  there  for  that  purpose 

insured,  would  *^®  wind  vccrcd  round,  and,  rough  weather  coming  on,  an 

have  sold  the  attempt  was  made  to  haul  off  and  float  her :  this  fidled,  aa<\ 

ship,  but  also  ... 

that  they  would  the  ship  was  drifted  broadside  on  to  the  beach,  and  sustainea^ 
dentiy  in  so^"'  ^  much  damage  th^t  the  master  called  a  surrey :  the  si 
doing.  veyors  recommended  a  sale,  for  the  benefit  of  all  parties. 

Young,  I  Carr.  there  would  be  great  expense,  uncertainty,  and  risk  in  gettf 

her  off,  and  the  probable  cost  of  repairs  might  exceed  !^ 
value :  the  master  accordingly  sold  her  as  she  lay  for  18^ 
the  purchaser  got  her  off  for  about  dOil,  and  repaired  her- 
300Z.  more,  after  which  she  made  several  voyages :  her  W4 
when  repaired  is  not  stated :  she  was  valued  in  the  polic. 
700Z. 

Upon  these  facts  Mr.  Baron  Gumey  told  the  jury,  ^fc^/ 
"they  would  have  to  consider  whether  the  owners  of^     tie 
ship,  as  prudent  men,  exercising  a  sound  judgment,  wouLc^  /f 
they  were  uninsured,  have  sold  the  vessel,  or  whether  the/ 
would  have  employed  persons  to  try  to  get  her  off,  ancj  if 
successful,  have  repaired  the  vessel  themselves,  it  being  neces- 
sary for  the  plaintiffs,  in  order  to  recover  as  for  a  total  loss, 
to  satisfy  the  jury,  both  that,  if  uninsured,  they  would  have 
acted  a^  they  had  done,  and  also  that  they  had  acted  prudently 
in  so  doing. ^^     The  jury  found  the  loss  not  total,  (y) 

The  subsequent       §  388.  In  most  of  thesc  cascs  it  will  be  observed,  that  tt^ 
recovery^  and      ^j^jp^  ^^^  ^j^^  ^^  ^^^  abandonment,  was  ultimately  got  t^'fi 

ship  by  the        by  thc  purchaser,  and  so  restored  by  him  as  to  be  rendere^c 
a"rtriiling        navigable  as  a  ship  again :  of  course,  if  this  were  done  wi*I« 

cost,  will  not  « 

defeat  the  right 

of  the  assured  (x)  Gardner  ».  Salvador,  1  Mood.  &         (y)  Domett  c.    Young,  1  Ciir.    * 

to  recover  as        Hob.   116.     There   was  no   notice  of    Marslu  465. 

abandonment  in  this  case. 
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comparatively  little  difficulty,  and  at  a  cost  far  less  than  her  Cases  of  inna- 
rqpaired  value,  it  would  be  one  amongst  other  circumstances  ^here  repair  u 
to  show  the  jury  that  the  sale  was  not  justified  by  necessity,  o^^'lJuJd  c^st' 
and  that  the  assured  consequently  could  not  recover  as  for  a  more  than  the 
total  loss:  but,  generally  speaking,  it  maybe  laid  down  as  bright  of 
the  result  of  the  cases,  that  the  jury,  in  considering  whether  '""^'^  ^  "^^' 
the  sale  was  justified,  must  look  mainly  (if  not  exclusively)  <<>r  •  *o^l  io»» 

where  the  facts 

to  the  state  of  the  circumstances  at  the  time  of  sale,     **  The  were  such  as  to 
question  is  not,  whether,  by  possibility ^  if  a  different  conduct  ioacJofaban- 
had  been  pursued  by  the  master,  the  ship  might  not  even  •  donment,  when 
tually  have  been  saved,  but  whether,   exercising   the  best 
discretion  he  could  on  the  subject  matter,  he  was  not  jus- 
tified in  selling,  without  entering  into  a  nice  and  minute  cal*- 
culation."  {z) 

The  same  doctrine  has  been  held  in  the  United  States,  and 
is  thus  stated  with  admirable  clearness  by  Mr.  J.  Story: 
**  In  the  case  of  a  sale  of  ship  and  cargo  by  the  master,  which 
can  only  be  justified  by  urgent  necessity,  if  such  necessity 
does  apparently  exist  AT  THE  TIME  AND  ON  THE  SPOT,  I  con- 
ceive that  the  master  will  be  justified,  although  subsequent 
events  may  show  that  a  different  course  might  have  been  at- 
tended with  success."  (a) 

It  further  appears  from  the  authorities  that,  as  between  the  If  the  sale  were 

,         ,    ,  ,  .         ./.    1  1  ,  .        .       .     otherwise  justi- 

assurea  and  the  underwriter,  if  the  sale  were  otherwise  justi-  fiable,  it  makes 
fiable,  it  makes  no  difference  whether  it  were  conducted  by  °o  the  righrt" 
the  master  alone,  where  the  assured  has  no  ascent,  or  by  the  ^cover  for  a 

'  ,  *^       *  J  total  loss, 

master,  with  the  sanction  and  attendance  of  one  of  the  part-  whether  it  was 
owners  who  is  agent  for  the  rest  (J),  or  even  by  the  assured  ©row^nerr 
himself,  who  is  both  master  and  owner,  and  also  plaintiff,  in  thoiigh  plaintiff 

^    ^  in  the  action. 

the  action  (c) :  **  On  the  broad  ground,"  says  Chief  J.  Dallas, 
*^  of  a  power  to  act  on  a  sudden  emergency,  to  save  as  much 

(±)  Per  Abbott,  C.  J.,  in  Robertson  (d)  As  in  Idle  v.  Royal  Exch.  Ass. 

<»•  Oumithers,  2  Stark.  572.  Comp.,  3  Moore,  115.    8  Taunt  755. 

(a)  Per  Story,  J.,   in  f  T^^  Ship  (c)  As  in   Green  v.  Royal  Exch. 

l^ortitude,  cited  2  Phillips  on  Ins.  315.  Ass.   Comp.,  1  Marsh.  Rep.  447.     6 

See  also  to  the  iame  effect  the  remarks  Taunt  68. ;  and  in  Doyle  v.  Dallas,  1 

<^  Clu  J.  Kent  in  f  Fontaine  v.  Phoenix  Mood..  &  Rob.  48. 
Xtia.  Comp.,   11  Johnson's  Rep.,  cite 
M^  2  Pbillips  on  Ins.  271.  311. 
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08  could  be  saved  from  impending  ruin,  whether  it  be     the 
owner  or  captain,  will  moke  no  difference,  if  the  orciitaBturtcet 
juBtificd  the   selling,  and   the  sale  wae  honestly  and  t&irly 
.   conducted,  "(f/) 


Though  no 
Bile  in«7  haie 
inteiTcred,  Ihc 


nunuted  ca 
would  have 
paired  value 


§  389.  In  all  the  cases  hitherto  considered,  a  sale,  whttt**'' 
hj  the  master  or  by  the  owner,  who  is  also  plaintiff  in  t"^ 
action,  had,  in  fact,  taken  place  before  notice  of  abaadcy*" 
ment,  and  clium  to  recover  aa  for  a  total  loss :  it  is,  hower^'t 
quite  certain,  that  although  no  sale  may  have  intervened,  y^^> 
if  the  state  of  the  ship  be  such  aa  would  have  justified  a  pr-*>* 
dent  owner,  if  uninsured,  in  the  exercise  of  a  sound  cUscrelio*!* 
to  sell  rather  than  to  repair,  from  a  reasonable  certunty  tlKA^ 
the  cost  of  repairs  would  exceed  the  repaired  value,  this  U 
equally  a  constructive  total  loss,  as  though  a  sale  had  actuiH/ 
taken  place(«),  it  being  always  remembered,  that  it  is  not  tlie 
sale  itself  which  gives  the  right  to  abandon,  but  the  ahi  p'* 
being  reduced  to  such  a  state,  as  to  justify  a  sale. 

The  rule  of  law,  in  fact,  is  clearly  settled,  aa  stated  bj 
Chief  J.  Tind^  in  a  recent  case,  "  that  iohere  the  damage  t» 
the  tkip  is  to  great  from  the  peril*  inxured  againtt,  aa  that  ICA* 
mmier  cannot  put  her  in  a  state  of  repair  necessary  for  pt'r- 
suing  the  voyage  insured,  except  at  an  expense  greater  than  the 
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First  J  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the  Owes  of  inna- 
rule :  it  is  now  clearly  settled  that  these  repairs  are  not  to  where  repair 
be  such  complete  repairs  as  may  be  necessary  to  enable  the  ^^^^^^^ 
ship  to  carry  on  the  same  cargo  ;  but  only  such  as  are  neces-  repaired  value, 
sary  to  enable  her  to  keep  the  sea,  as  a  ship,  again,  in  fact,  to  pairs  bow 
render  her  navigable^  and  capable  of  being  carried  on,  either  "^"°*^^^' 
in  ballast,  or  with  any  kind  of  cargo,  to  her  port  of  original  ^j^-  Of  what 
destination:  thus,  in  the  case  of  Reid  v.  Darby ^  where  it  n^r« alluded 
*  appeared  that  the  ship  had  been  sold  abroad,  under  a  Vice-  they*ne«lnc^ 
Admiralty  decree,  upon  a  report  of  surveyors  certifying  that  ^  •".*^!*  ■•  ^^ 
'*  the  ship  was  totally  unfit  to  proceed  with  her  cargo  to  her  enable  the  ship 
port  of  destination  ;^^  and  that  the  expense  of  such  repairs  as  carg^buToniy 
would  enable  her  to  do  so  would  exceed  her  value  when  to  keep  the  sea 

for  the  voyage. 

repaired.  Lord  EUenborough  said,  in  reference  to  this  part  of  Reid  o.  Darby, 

the  case,  **  it  is  not  found  that  the  ship  was  not  navigable^  * 

but  only  that  she  was  not  capable  of  being  navigated  home 

with  her  then  cargo  :^^  (g)  the  same  circumstance,  as  we  have  Doyie  ».  Dal- 

already  seen,  has  been  held  by  Lord  Tenterden  not  to  justify  ^i*jj  ^^'  * 

the  sale,  on  the   ground  that  the  underwriters  indemnify 

only  against  the  Joss  of  the  ship,  not  of  the  voyage,  and  the 

loss  of  the  voyage,  therefore,  cannot  make  a  constructive 

total  loss  of  the  ship.  (A) 

So  clearly  is  it  established,  indeed,  in  insurance  law,  that  Thompson  v, 
by  the  word  **  repairs"  in  the  above  rule  is  meant  such  WeU.  i4o. 
repairs  as  are  necessary  to  make  the  ship  navigable  for  the 
voyage,  that  the  Court  of  King's  Bench  refused  to  grant  a 
new  trial,  on  the  ground  that  Lord  Tenterden,  in  leaving  a 
case  of  this  kind  to  the  jury,  had  not  precisely  expressed  to 
them  the  necessary  extent  of  the  repairs :  **  a  jury  of  London 
Jaerchants,"  the  court  said,  **  must  have  understood  them  to 
be  such  repairs  as  would  put  the  ship  into  condition  for  the 
voyage,"  (i) 

Secondly,  as  to  the  mode  of  estimating  the  cost  of  repairs,   ^wond/y.  What 


'p)  Reid  «.  Darby,  10  East,  143.  (t)  Thompson    v.    Colvin,    LI.    & 

IK)  Doyle  v,  Dallas,   1   Mood.    &     Wels.  140. 
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Cawioriima-  vuioiia  questtons  liave  arisen  both  in  thia  country  and    the 

wfilre 'repair  Umted  Statcs.     It  may  be  taken  as  a  settled  rule  in  tW* 

wouidcost  countrT)  that  the  cost  of  repairs  is  to  be  calculated  wi"^ 
more  than  the  •"  ^  *^  •  ,        i  -  t. 

rcpntrcil  Tilue,  reference  to  all  the  circumBtanccs  attending  the  ehip,  at  toe 

iuirs  how '"'     p^aco  and  time  of  the  casualty ;  i.  e,  the   question  it,  wA** 

ntimaied.         wovid  it  Mve  cost  to  repair  the  skip  where  the  Set;  aai  *" 

e^iniBting  the    forming   this  estimate,  all  the  then  existing  circumstanO** 

It  tnuM  be  cat-  u«  to  be  taken  into  coDsideradon ;  thus,  where  a  ehipi^'*' 

ref^nde^'lui   **'^  **  *  P*"^  where  great  difficulty  existed  in  obtunix^ 

the  cireum-        materials,  and  at  a  season  of  the  year  peculiarly  unfavovra^'* 

ing  the  ahlp  at  fifT  repairs.  Lord  Tenterdcn  told  the  jury  to  take  both  the** 

iilaee  of  the       <arcumstauce8  into  their  estimation,  in  considering  whetl»«f 

««w«liy-  the  probable  cost  of  repairs  was  such  as  to  justify  the  sale.  C-^") 

So  where  a  Dutch  ship,  stranded  ou  the  Goodwins,  aKsd 

brought  into  the  port  of  London,  would  not  sell  in  Englawad 

for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  Ibct 

bemg  a  foreign  ship ;  nor  in  Holland,  for  so  much  aa  it  mnild 

cost  to  repwr  her  there,  owing  to  a  usage  of  trade  in  H<:>1- 

land,  by  which  stranded  ships  would  not  be  employed  agc&in 

by  any  of  the  Dutch  trading  companies ;  it  was  held  that  fclM 

jury,  in  comparing  the  cost  of  repairs  with  the  elup's  repure^ 

value,  were  rightly  directed  to  take  all  these  facts  into  (Jseir 

consideratioTi.  (ft) 
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be  necessary,  not  only  to  repair  her,  but  also,  as  a  preparatory  Cases  of  inna- 
step,  to  incur  expense  for  the  purpose  of  ffetting  her  off  ^'p^^il^ty-. 

*  *  1      r  o  o  where  repair 

rocks,  or  weighing  her  up,  it  seems  clear  that  the  estimated  would  cost 
expense  of  so  doing  ought  to  be  added  to  the  estimated  cost  repaired  value, 
of  the  subsequent  repairs,  in  order  to  ascertain  whether  the  —  co«to^re- 

^  *         ^  pairs  now 

sale  was  a  justifiable  measure,  and  the  loss  constructively  estimated. 

totaL  (m)  IVom  the  peril. 

The  whole  estimated  expense,  in  fact,  of  so  treating  the  JJ^rfJig,^  *° 
riiip,  as  to  make  her  fit  to  navigate  the  seas  again,  is  that  *""«*  ^  *^^^ 

1*1  .  .  ,,..***  ^^®  expense 

which  a  prudent  owner,  if  uninsured,  would  take  into  His  ofthe  repairs  in 
consideration  in   making  up   his  mind  whether  to  sell  or  ^^^"^    ^ 
repair ;  and  must,  therefore,  be  included  in  "  the  cost  of 
repurs,^  as  that  phrase  is  employed  in  the  rule  now  under 
discussion. 

A  question  has  been  raised  in  the  United  Stiites,  whether.  One  third  new 
in  estimating  the  probable  cost  of  repairs,  a  deduction  is  to  j^'^deductedMT 
be  made  of  one-third  new  for  old :  the  better  opinion  there  estimating  the 

cost  of  repairs. 

seems  to  be — an  opinion  advocated  by  the  high  authority 
of  Mr.  Justice  Story  (n),  and  adopted  by  the  Supreme 
Court  of  the  United  States  (o),  that  this  deduction  is  not  to 
be  made  in  estimating  the  cost  of  repairs:  Mr.  Phillips, 
indeed,  seems  opposed  to  the  rule  thus  established  (p) :  but, 
on  principle,  it  appears  correct,  and,  in  fact,  to  follow  as  a 
consequence  from  the  test  of  constructive  total  loss,  as  laid 
down  in  our  own  jurisprudence,  viz.  that  the  point  to  be  con- 
sidered is,  whether  a  prudent  owner,  if  uninsured,  would  sell 
rather  than  repair,  from  a  calculation  that  the  cost  of  repairs 
would  exceed  the  repaired  valued :  this  clearly  implies  that 
all  considerations  as  to  the  cost  of  repairs  are  to  be  disre- 
garded, which  have  reference  to  the  sum  they  would  cost  an 
owner,  if  insured. 

Another  question  has  been  raised,  both  in  the  United  Is  the  expense 

of  such  repairs 
as  the  old  and 
^«i)  See  the  previous  cases,  especially         (n)  In  f  Peele  v.   Merchants'  Ins.    decayed  state 

tf^«mt  V.   Harrison,    4    Bingh.   388.      Comp.,  3  Mason,  27 ;  and  see  2  Phil-   o^^e  ship  may 

f  ^  ..  «,•«..«!•  T      «—  *we  rendered 

toT'«  V.  Dallas,  1  Mood.  &  Rob.  48.     lips  on  Ins.  277.  necessary  to  be 

■'^ner  9.  Salvador,  ibid.  116.     S.  L.  (o)  In  f  Bradlie  v,   Maryland  Ins.  excluded  in 

tii^  United  States.   See  f  Bradley  v.  Comp.,  12  Peter's  Sup.  Court  Rep.  estimating  the 

'^Vland  Ins.  Comp.,  12  Peter's  Sup.  899.     See  Phillips  on  Ins.  qud  npri,  cost? 

Rep.  400.  (p)  2  Phillips  on  Ins.  278,  279. 


1102  COKSTKUCTIVE  TOTAL  LOSS  OF   SHIP. 

CasMorinno-  States,  and  recently  in  this  country,  viz.  whether,  in  tl»  c^"* 
where  rep'tk  of  an  old  and  decat/ed  ship,  the  jury,  in  estimating  the  p*^'^ 
more  ih^'the  table  oost  of  repairs,  with  a  view  to  ascertain  whether  tt»*y 
repairea  value,  ^ould  exceed  the  repiured  value,  are  to  be  directed  to  eiclix<3^ 
pairs  iiov  from  their  estimate  the  cost  of  all  such  repairs  aa  the  decay^ 

"^"""    • state  of  the  ship  may  have  rendered  necessary. 

It  is  not,  where  The  better  opinion  in  the  United  States,  and  the  law  *■ 
Ihown'or'Iii-  recently  settled  in  this  country  would  seem  to  he,  that,  if  tJ* 
mitied  to  have  neceswty  of  the  repairs  may  fairly  be  referred  to  the  peri** 
when  she  insured  inmost,  and  the  ship  is  shown  or  admitted  to  ha.'V^ 

rwes^ii"  for  '    hecB  scaworthy  when  she  s^ed,  the  jury  need  not  to  be  t<»ld 
repair,  lo  have   ^  exclude  the  expense  of  such  rep^rs  from  their  estJmaC:^ 
tilt  perils  in-     tbough,  but  for  the  casualty  which  caused  the  loss,  the  4«" 
agaiiis .     ^j^ygj  pjy^  ^^  ^jjg  ship  might  have  been  strong  enough  €kx 

the  voyage. 

The  point  in  our  jurisprndence  seems  to  have  been  fiarrt 

rused,   but  not  disposed  of,  in  the  case  of  Thompson     v, 

Colvin. 
In  such  case  it        In  this  cosc,  an  old  ship  (which  was,  however,  admitted    to 
distinctly  to       A*""  S"*"  seawortki/  when  she  sailed)  left  Savannah  on  her 
whethcMh"^'  ^'•yS^   ^*""   Liverpool,  but   three   days   afterwards,   owing" 
partieuiar  in.     partly  to  damage  aiistiuned  in  the  Savannah  river,  and  p 

to  heavy  gales  at  sea,  was  found  so  leaky,    that    i 
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'Ae  effects  of  the  accident,  it  ought  to  have  been  left  distinctly  Cases  of  inna- 

,  ,  ,  Tigability: 

o  the  jury  to  say,  whether  the  particular  injuries  arising  from  where  repair 
he  perils  insured  against  could  not  have  been  repaired,  so  as  ^^  t^\hc 
0  make  her  seaworthy  for  the  voyage,  at  a  reasonable  ex-  repaired  Talue, 
tense,  although,  from  her  general  state  of  decay,  it  might  not  pairs  how 

\aoe  been  worth  while  to  put  her  into  complete  repair.     The  "*"* 

ourt,  thinking  the  question  as  to  the  repairs  had  been  pro- 
lerly  left  to  the  jury,  and  that  they  must  have  understood  it 
oily,  refused  the  rule,  {q) 

It  is  remarked,  in  one  of  those  notes  which  add  so  much  Remarks  on 
ralue  to  all  the  reports  of  mercantile  cases  in  which  Mr. 
[iloyd  was  concerned,  that  it  is  of  importance  to  make  an 
txpress  distinction  between  the  repairs  necessary,  in  conse- 
mence  of  the  general  condition  of  the  vessel,  and  those  which 
ire  required  to  make  good  a  damage  covered  by  the  policy, 
[t  is  added,  however,  that,  as  in  the  particular  case  there 
vas  an  admission  of  seaworthiness,  the  state  of  the  ship  at 
he  time  of  survey  must  be  taken  to  have  been  owing  ex- 
dusively  to  the  perils  insured  against     This  last  remark  is 
lorroborated  by   the   following  case:    A  ship,  which  was  Ifanoldand 
idmitted  to  be  seaworthy  by  a  clause  in  the  policy,  in  the  admitted  to  be 
»ur8e  of  her  homeward  voyage  from  China  to  London  met  ?^y  7n*oons^^ 
^th  a  violent  hurricane,  by  which  she  received  so  much  dering  whether 

1  t  1  ii«-i  •  i-»r««  ^e  ^^^  of  re* 

lamage  that  she  was  obuged  to  put  into  the  Mauntms;  pairs  would 
}eing  there  surveyed,  it  appeared  that,  from  the  damage  p^ii^v^ur' 
iauscd  by  the  storm,  and  the  old  and  decayed  ^tate  of  the  ship,  need  not  be 

1  ,  ..  ii.  ,  /.I  *old  *o  exclude 

uie  was  not  worth  repainng :  had  it  not  been  for  the  storm,  from  their  es- 
lowever,  the  decayed  state  of  the  ship  would  not  have  pre-  J^f^g^^g  wTre 
ented  her  from  performing  her  voyage  in  safety:  the  as-  "**^®  neces- 
iredy  who  had  given  due  notice  of  abandonment,  claimed  to  and  decayed 
Hsover  as  for  a  total  loss.     Mr.  J.  Erie,  before  whom  the  gi^p!^^^* 
uiae  was  tried,  left  to  the  jury  the  question,  "  whether  the  Ph|*^'>P»  »•     , 

.  .  "^  ^  Nairne,  16L.J. 

Mt  of  repainng  the  damage  arising  from  the  perils  insured  C  Pi.  194. 
g^ainst  would  have  been  greater  than  the  value  of  the  ship 
•^lien  repaired  ?  "  directing  them,  if  they  thought  so,  to  find 
>r  the  plaintiff.     The  jury  having  found  for  the  plaintiff  as 


(9)   Thompson  o.  CoUin,  LI.  &  Wels.  Ha 


y 
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Cases  of  mna-  for  a  total  I088,  a  new  trial  was  moved  for,  on  the  gioa'^ 
yrhntc  npa'ir  that  tbc^  should  havc  been  told  that,  in  egtimating  the  e^<* 
more  ii™'the  ^  repairs,  they  ought  to  exclude  from  their  consideratim  ^*^ 
repaired  value,  gj^h  repairs,  OS  Kcre  made  necessary  by  the  decayed  etate  *•' 
pain  ho*  Bome  paiTts  of  the  ship.     The  court,  however,  after  RrgumeO-^ 

''^'"""*^-  refused  the  rale,  on  the  ground  that  the  jury  had  been  t»l* 

to  conedder  the  damage  done  by  the  perils  insured  agaiiat  ^' 
the  matter  on  which  their  estimate  should  be  founded :  th^^ 
added,  moreover,  that,  on  a  careful  examination  of  the  ev^^ 
dence,  they  thought  no  rep^rs  were  included  in  the  estima&'i 
except  such  as  were  fairly  referable  to  perils  of  the  seas,  (r  ^ 
The  doctrine  in  the  United  States  on  this  subject  appc^  t* 
to  agree  with  our  own,  and  may  be  shortly  stated  to  he  th^^i 
if  the  ship  he  seaworthy  for  the  voyage  when  she  Biuled,  a^c^d 
repiurs  have  been  rendered  necessary,  in  the  course  of  t-'Se 
voyage,  by  the  perils  insured  against,  the  increased  ezperm.M 
of  maliing  audi  repnira,  ariaing  from  tlie  old  or  decayed  stymie 
of  the  ship,  is  not  to  be  deducted  in  calculating  whether  tie 
cost  of  repairing  will  exceed  the  ship's  value  when  repaiceJ 
(or,  09  the  rule  is  in  the  United  States,  half  the  repaired 
value  }■ 

Thus,  in  one  American  caae,  Mr.  J.  Livingston  remarkeit 
■cncral  r 


Doctrine  in  th 

United  State* 
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soand  part  can  be  used  as  formerly,  without  an  expense  Cases  of  inna- 
equal  to  one  half  her  value  (in  our  law  it  would  be  exceeding  ^hm  repair 
ker  value  when  repaired),  or,  in  other  words,  where  the  ^o»^<i  cost 

*  '''        '  '  more  than  the 

wjury  which  the  underwriters  are  obliged  to  make  good  is  the  repaired  value, 
cause  of  the  decayed  parts  requiring  repairs,  that  then  the  pairs  how 
uBBured  may  abandon :   but  if  repairing  the  injury,  which  g«timated. 
arisen  from  one  of  the  perils  insured  against,  will  replace 
in  the  same  situation  she  was  in  before,  no  matter  how 
cmsoond  all  her  other  parts  may  be,  then  the  insured  shall  not 
EB»ve  this  right,  for  all  that  they  can  ask  is,  that  the  ship 
sEay  be  placed  in  statu  quo.^^(u) 

The  rule,  therefore,  on  the  whole,  appears  to  be  this :  if  ^X' auttou 
^3  ship  was  seaworthy  when  she  sailed,  the  assured  may  ties  as  to  this 
don,  f^nd  recover  for  a  total  loss  wherever,  by  the  perils 
ured  agidnst,  the  ship  is  so  damaged  that  she  cannot  be 
idered  navigable  again,  except  at  a  cost  greater  than  her 
value ;  and,  in  estimating  such  cost,  no  deduction  is 
T)e  made  for  the  increased  expense  of  repairs,  arising  from 
cr  age  or  state  of  decay:  if,  however,  fehe  can  be  repaired, 
to  keep  the  sea,  at  a  less  cost  than  her  repaired  value, 
assured  cannot  elect  to  abandon  merely  because,  owing 
her  decayed  condition,  the  expenses  of  complete  repairs 
^'tild  be  greater  than  this. 

^n  the  United  States  it  has  been  determined,  that  the  The  jury  can- 

^^iired  on  ship,  in  calculating  whether  she  is  worth  repairing,  mating  Uie  cost 

^•:iot  entitled  to  take  into  consideration,  in  addition  to  the  hitrccSe?-^^ 

Obable  cost  of  repairs,  sums  due  from  him,  as  a  contribution,  ;**on  sums  due 

.      from  the  ship- 

^neral  average,  to  the  owners  of  the  cargo  or  freight  m  owner  as  aeon- 
^^ect  of  previous  jettisons  (w) ;  and  there  seems  little  doubt  genial*"  *" 
t  the  point,  if  it  should  ever  arise,  would  be  decided  the  '*«*• 


ave< 


way  in  this  country. 
§  390.  The  third  question  relates  to  the    "  value  of  the  pirdiy  Whnt 

'      ».,..,,  -  .       .  .  T      .      "  the  value  of 

'^,  With  which  the  cost  of  repairs  is  to  be  compared :  m  the  ship  with 
n  policies  it  was  never  doubted  that  by  these  words  were  ©f  repaid  isTo 
"  the  worth  of  the  sliip  to  the  owner  when  repaired:"  ^^ compared? 

^•■)  Per  Porter,  J.,  in  f  Hyde  v,         (»)  f  Pezant  v.  National  Ins.  Coiup., 
^^itians  State  Ins.  Comp.,  1  Martin,     15  Wend.   Sup.   Court   Rep.  453.     2 
^  410.     2  Phillips  on  Int.  281.  Phillips  on  Ins.  284. 

4   B 
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CaKs  of  ioM-  it  was,  however,  for  some  time  a  litigated  question  in  Eng*- 
where  repair  law,  which  liaB  Only  recently  been  set  at  rest  by  the  higW  * 
more**th^the  t^bunol  in  thifl  country,  whether  the  standard  of  compari^ 
repaired  value,  ^as  the  sainc  in  valued  policies:  it  is  now  conduuv^ 
palri  how  decided  that  it  is. 
eitimate        ^       ,j<^^  g^^  ^^^^^  j^^  whicli  thc  point  wa«  distinctly  made,  t^ 

This  value  i»     Allen  1).  Sugnic,  of  which  the  facts  were  shortly  these : 

not  that  fii«d  . 

by  the  policy,     ship,  On  returning  from  a  Baltic  voyage,  stranded  off  ft . 

ed  value.  entrance  to  thc  old  liarbour  of  Hull  (lier  Iiome  port),  ikj 

*"*"  "■  ^"      when  l>rought  into  jwrt  ivaa  found  to  liave  been  reduced   1 

Ct.  561.  the  stranding,  and  consequent  dam^e,  to  such  a  state  thii 

though  her  hull  held  together,  yet  she  would  require  latln 

re-construction,  tlian  repair  to  fit  her  for  the  sea  again:  aSi 

was  valued  in  thc  jiolicy  at  2000/. :  thc  estimated  cost  a 

repairing  Iier  was  1400/. ;  and  when  repaired  she  would  noi 

have  been  worth  timt  sum.     Tlic  court  held  that  the  OMureti 

who  had  given  notice  of  abandonment,  and  eubacquenfJr 

sold  the  ship,  might  recover  thc  whole  amount  of  the  uutir- 

ance.  (w>) 

In  answer  to  the  objection  that  the  assured  would  tliu 

recover  2000t,  where  thc  cost  of  repairs  was  only  ItOOL,  the 

court  Biud  that  the  question,  ir/MMn*  ^/le  loss  u  total  or  partiali 

is  precisely  the  same,  wliether  the  policy  be  valued  or  nfOi 
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lOndon:  her  owners  gave  notice  of  abandonment^  but  did  Cases  of  innm- 
ot  sell,  and  the  ship  remained  afloat  in  the  Commercial  where  repair 
kxsks  at  the  time  of  action  brought  At  the  trial  it  appeared  roore^thM^he 
lat  the  ship  was  valued  in  the  policy  at  8000/.,  that  her  repaired  value, 
tlae  as  she  lay  on  the  Goodwins,  if  sold  to  be  broken  up,  pairs  bow 
700/.,  and  the  salvage  charges  were  420£ :  it  also  ap-  ®*^*"^*®°' 


»red  that  if  she  had  been  a  British  ship  she  mis^ht  have  '**^  •*  ^f^^  • 

^  °  constructive 

^n  repaired  in  England  for  less  than  her  value  when  re-  total  loss, 
lired,  but  that,  being  a  foreign  ship,  she  could  not  have  might  have 
•Id  there  for  so  much  as  her  repairs  would  have  cost :  that  ?®*"  f«P*"«^ 

-^  in  either  coun* 

repaired  in  Holland^  however  perfectly,  she  would  not  try  for  less 
^ve  fetched  so  much  as  the  cost  of  her  repairs,  owing  to  a  ,„  tu  polity. 
3e  with  the  trading  companies  there,  not  to  employ  a  slup  1°""*  ^' 
at  had  been  stranded,  as  she  had  been.     The  effect,  there-  2  M.  &  Gr. 

593.  •  2  Scott, 

r^  of  the  evidence  was,  that  the  ship,  when  repaired,  would  n.  li.  752. 
M  have  been  worth  the  value  of  her  repairs,  either  in  Eng- 
^d  or  in  Holland,  owing,  in  the  one  case,  to  the  want  of 
British  register,  in  the  other,  to  the  usage  of  trade  in 
iDlland. 

"Under  these  circumstances.  Chief  J.  Tindal  told  the  jury.  Direction  of 
TThat,  in  considering  whether  this  was  a  total  or  a  partial  to  the  jury. 
«,  they  ought  not  to  take  into  account  the  value  in  the 
^9cy ;  2.  That,  in  considering  the  same  question,  they  ought 

look  at  all  the  circumstances  attending  the  ship  (t.  e,  that 
^  was  a  Dutch  ship,  belonging  to  Dutch  owners,  and  that 
^  usage  of  trade  in  Holland  was  as  proved),  and  to  judge 
Kther,  under  all  these  circumstances,  a  prudent  owner,  if 
ijisured,  would  have  declined  to  repair  the  ship;  and,  if 

they  might  find  it  a  case  of  total  loss :  the  jury  having 
^ordingly  found  a  verdict  for  the  full  amount  of  the  in- 
■^"iuce,  a  bill  of  exceptions  was  tendered  to  the  ruling  of 
i  Chief  Justice,  and  the  case  carried  up  into  the  Court  of  ^^^l^l 
^cjhequer  Chamber:  that  court  held  the  direction  of  the  Exchequer 
^ef  Justice  right  on  both  points:  with  regard  to  the  first 
^^,  they  said  there  was  no  case  or  principle  in  the  law  of 
durance,  which  makes  the  estimated  value  in  the  policy,  a 
^^unstance  on  which  the  question  of  total  or  partial  loss 
Srkt  to  turn,  it  being  only  intended  to  save  the  expense 
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I'wMufuiiu-    uod  doubt,  that  may  attend  the  investigation  of  vo 

■Sins  nifckir      affecting  the  quantum  of  compensation :  aa  to  the  Beconi 

r''"'''ihl!u  Hie    *'*'^y  ^'"^  there  was  one  plain  way  of  considering  thi 

■v-twlrwi <ialu«.    tioD.     "If  the  Underwriters  had  accepted  the  aband< 

would  they  have  rcpiured  the  ship  themselves,  or  wou 

not  have  taken  into  consideration  that  she  was  &forei< 

and  so  could  not  obtain  a  Britiah  register?  and  that 

a  Dutch  ship,  and  therefore  could  not  be  advantagcoo 

in  Holland,  because,  under  the  circumstances,   the 

trading  companies  would  not  employ  her?  and  if  the; 

sarily  must,  and  would,  have  considered  all  these  tl 

which  would  have  led  them  to  sell  the  ship  for  700i 

than  repair  her  —  the  assured  and  the  jury  were 

entitled  to  take  them  into  consideration."  (x) 

Tin  marhMiU       In  thc  next  and  final  case  on  the  subject,  the  fai 

'^^i^''  these:  — an  East  Indiaman,  while  lying  in  Madnu 

bi  iIm  true  lett,  j^  ^]^^,  coursc  of  her  voyajre,  was  carried  out  to  sea  ii 

wul  iiut  the  ■  ^    O   ' 

vhIu*  in  tiia'      by  a  Violent  hurricane,  and  was  necessarily  brought  u 
^  '*''.■  eutta,  wliere,  on  survey,  she  was  found  so  damaged 

Iwlnji.  cost  of  repairs  would  have  been  10,500/,,  and  her  mai 

Uaiwii,  lea.  J     value,  when  repaired,  would  only  have  been  9000/.,  € 
?'il^~M  ■  ™'^'  Eng'"'"!  '"'  "*  Calcutta:  the  latter  sum  was  also  her 
iihle  value  at  thc  time  of  effecting  thc  policy,  and  tmni 
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le  estimated  cost  of  the  repairs,  and  tbat>  therefore,  the  Cases  of  inna- 

)iirt  oocdd  not  infer  that  they,  as  prudent  men,  if  uninsured,  ^^hg^  ^repair 

ould  not  have  repaired.     In  answer  to  this  argument,  Mr.  ^©"Wfost 

Cresswell  said,  that  the  question  was  not  whether  the  repaired  value, 

aintiffs,  if  uninsured,  would  have  repaired,  but  whether  a  ^i^how"" 

•udent  owner  would  have  done  so  abstractedly  Jrom  any  par-  e«ti  mated, 
tilar  fancy ;  and  the  court  being  of  opinion  that  the  facts 
iBxlj  showed  that  a  prudent  owner,  if  uninsured,  would  in 
is  case  not  have  repaired,  gave  judgment  for  the  plain- 

&.  (y)    The  special  case  was  then  turned  into  a  special  judgment  of 

rdict,  with  the  additional  finding,  « that  a  prudent  owner^  ^^  Exchequer 

v*  na  fli  Der. 

uninsured^  would  not  have  repaired  the  vessel;^  and  in  this 
te  it  lyas  taken  into  the  Court  of  Exchequer  Chamber, 
lO  refused  to  disturb  the  authority  of  Allen  v.  Sugrue  and 
»ung  V,  Turing  (z),  and  was  finally  carried  before  the  House  Case  brought 
Lords,  and  there  argued  by  the  counsel  for  the  under-  ho*i^  of 
iters,  mainly  on  the  ground  that,  if  the  owners,  under  the  ^**'**'- 
[^umstances,  were  allowed  to  recover  under  the  policy  the 
L  amount  of  17,500/.,  the  first  principle  of  insurance  law — 
kt  the  policy  is  a  contract  of  indemnity  only  —  would  be 
^rtomed.     The  opinion  of  the  judges  on  the  point,  having 
511  requested  by  their  lordships,  was  delivered  by  Mr.  J. 
tteson ;  an  opinion  so  replete  with  vigorous  common  sense 
1  perspicuity,  and  throwing  so  clear  a  light  on  the  whole 
;trine,  not  only  of  constructive  total  loss,  but  also  of 
ued  policies,  that  no  apology  will  be  required  for  citing 
somewhat  at  length :  after  stating,  that  had  this  been  the 
e  of  an  open  policy,  the  assured  would,  under  the  circum- 
dces,  have  been  entitled  to  recover  as  for  a  total  loss — 
amount  to  be  ascertained  by  evidence — his  lordship  pro- 
ds as  follows :  — 

*  What  difference,  then,  is  there  from  the  circumstance  Opinion  of  tho 
t  the  policy  is  a  valued  policy  ?  ed  by  Mr.  J»  * 

*  By  the  terms  of  it,  *  the  ship  &c.,  for  as  much  as  con-  ^**^<>°- 
nfl  the  assured,  by  agreement  between  the  assured  and 


jr)  Manniog  v.  Irving,  1  Comm.  B.        (»)  Irring  o.  Manning,  2  Comm.  B. 
^  784. 
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Cases  of  itina- 
Tigabllity : 
where  repair 
would  cost 
more  than  the 
repaired  value, 
—  cost  of  re- 
pairs how 
estimated. 


In  determining 
the  question 
whether  the 
loss  be  total 
or  partial,  the 
policy  is  con- 
sidered as  alto- 
gether out  of 
the  question. 


A  policy  of 
insurance  is  not 
a  perfect  oon- 
traeC  of  indcm- 

llitje 


assurers,  are  and  shall  be  rated  and  valued  at  17,500i,'  and 
the  question  turns  upon  the  meaning  of  these  words. 

"  Do  they,  as  contended  for  by  the  plaintiff  in  error  (the 
underwriters),  amount  to  an  agreement,  that,  for  all  purposes 
connected  with  the  voyage,  at  least  for  the  purpose  of  ascer- 
taining  whether  there  is  a  total  loss  or  noty  the  ship  should  be 
taken  to  be  of  that  value,  so  that  when  a  question  arises 
whether  it  would  be  worth  while  to  repair,  it  must  be  assumed 
that  the  vessel  would  be  worth  that  sum  when  repaired;  or 
do  they  mean  only  that,  for  the  purpose  of  ascertaining  the 
amount  of  compensation  to  he  paid  to  the  assured^  when  the 
loss  has  happened,  the  value  shall  be  taken  to  be  the  sum 
fixed,  in  order  to  prevent  disputes  as  to  the  quant  m  of  the 
assured's  interest.  We  arc  all  of  opinion  that  the  latter  is 
the  true  meaning ;  and  this  is  consistent  with  the  language 
of  the  policy,  and  with  every  case  that  has  been  decided  upon 
valued  policies."  His  lordship  then,  after  taking  a  view  of 
the  cases  cited  in  argument,  especially  Allen  v.  Sugrue  and 
Young  V.  Turing,  thus  continued  — "  The  principle  laid 
down  in  these  latter  cases  is  this :  that  the  question  of  loss, 
whether  total  or  partial,  is  to  be  determined  just  as  if  there 
\^ere  no  policy  at  all,  and  the  established  mode  of  putting  the 
question,  when  there  has  been  what  is,  perhaps  improperly, 
called  a  constructive  total  loss  of  a  ship,  is  to  consider  the 
policy  as  altogether  out  of  the  question^  and  to  inquire  what  a 
prudent  uninsured  owner  would  have  done  in  the  state  in  which 
the  vessel  was  placed  by  the  perils  insured  against :  if  he  would 
not  have  repaired  the  vessel,  it  is  deemed  to  be  lost. 

**  When  this  test  has  been  applied,  and  the  nature  of  the  loss  -^ 
has  been  thus  determined,  the  quantum  of  compensation  is  thea^ 
to  be  fixed, 

"  In  an  open  policy  the  amount  of  compensation  must  bcz: 
then  ascertained  by  evidence ;  in  a  valued  one  the  agrcer^~ 
total  value  is  conclusive  :  each  party  has  conclusively  admifte^^ 
that  this  fixed  sum  shall  be  that  which  the  assured  is  entitled  t^^ 
recover  in  ca^e  of  a  total  lossJ^ 

^^It  is  argued  that  this  course  of  proceeding  infringes  on  th  ^ 
generally  received  rule,  that  an  insurance  is  a  mere  contn^^ 


iVIGABILlTT.  —  COST   OP   UEPAIHS   HOW   ESTIMATED. 


nil 


demnitj)  for  that  thus  the  assured  may  obtain  more  than  Cases  of  inna- 
npensation  for  his  loss ;  and  it  is  so.     A  policy  of  insu-  ^^^^  \^^it 
•  is  not  a  perfect  contract  of  indenmitu :  it  must  be  taken  ^o"*<J  «»* 

f    '^  ,  ,        "^  more  than  the 

this  qualification — that  the  parties  may  agree  beforehand  repaired  value, 

timating  the  value  of  tlic  subject  insured  by  way  of  pairs  how 

lated  damages^  as,  indeed,  they  may  in  other  contracts  "^""**^' 

Jemnify." 

ic  House  of  Lords  afiirmed  the  judgment  of  the  courts 

r,  with  costs,  (a) 

le  principle  thus  fixed  by  the  hifrhest  authority  in  this  ?*™®  docirina 

,  ,  .  Jn  t*»e  United 

^ry  had  some  time  previously  been  establislied  by  the  sutes. 

erne  Court  of  the  United  States,  the  only  diftcrence  being, 

in  America  the  loss  is  held  constructively  total  when  the 

)f  repairs  exceeds  half  the  repaired  value :  the  rule  is  thus 

Bsscd  by  Mr.  J.  Story,  in  giving  the  judgment  of  the 

•eme  Court:  "  that  if,  after  the  damage  is  or  might  be  re" 

irf,  the  ship  is  not  or  would  not  be  worthy  at  the  place  of 

Irs,  double  the  cost  of  repairs  (with  us  it  would  be  *  the 

of  rejjairs '),  it  is  to  be  treated  as  a  technical  total  loss.^^  {b) 

^  consequence  of  the  establishment  of  tliis  doctrine  in  the  pp<jj>a»  €'«"« 

^  in  lloston  poiia 

-ed  States,  it  has  become  usual  in  the  Boston  policies  to  cies. 

t  a  special  clause  "  tlint  the  assured  sliould  not  have  a 

i  to  abandon  tlie  vessel  for  the  amount  of  damage  merely, 

B  the  amount,  whicli  the  insurers  would  be  liable  to  pay 

r  an  adjustment  as  of  a  partial  loss,  should  exceed  half 

mount  ins7ired,^\c) 

similar  clause,  it  should  seem,  might  be  inserted  in  our  Sufrpcsted 

•  t         tr*     .   ,,    t     X    •  PI  11*        similar  clause 

les,  to  the  eiiect  "  that,  m  case  oi  damage  to  tlie  ship,  for  English 
mderwriters  should  not  be  liable  as  for  a  total  loss,  unless  P®'**^^^"*- 


Inring  v.  Manning,  in  Dom. 
Kth  July,  1847.  I  am  indebted 
kindness  of  Mr.  Clark  for  a  copy 
Us.  notes  of  the  aborc  cose,  and 
opinion  of  the  Judges  :  a  report 
case  will  appear  in  the  forth- 
I  number  of  Clark  &  Finclly^s 
is. 

f  Bradlie    r.    Maryland    Ins. 
I  IS  Peter's  Sup.  Court  Rep. 


S9S.  f  Patapsco  Ins.  Comp.  v.  South- 
gate,  5  Peter*s  Sup.  Court  Kep.  604., 
cited  2  I^illips  on  Ins.  274.  The 
point  has  been  decided  the  other  way 
by  the  Supreme  Court  of  Massachus- 
sets.  2  Phillips,  275,  276.  It  is  re- 
markable that  no  reference  was  made 
to  these  American  authorities  in  the 
argument  of  Irving  r.  Manning, 
(c)  8  PhUlips,  275. 
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Caaes  of  iiina.    the  estimated  cost  of  the  repairs  should  exceed  the  whole 

where  repidr        ValuC  in  the  policy." 
would  cost 
more  than  the 

repaired  value,        §  391,  Jq  all  the  cases  hithcrto  considered^  the  ship  has 

•"—cost  01  rC" 

pairs  how  been  either  actually  sold,  or  left  unrepaired  by  her  owners,  at 

*^*""  the  time  of  action  brought.     A  case  lately  came  before  the 

\yhen,  instead    courts  in  wliich  a  question  arose  as  to  the  constructive  total 

of  being  either  *       .  .         ,  .  ,  , 

sold  or  aban-  loss  of  a  ship,  which,  instead  of  being  sold,  or  abandoned  as 
parabicTthe^  irreparable,  was  repaired  by  the  master  on  bottomry  at  the 
ship  is  repaired  place  of  the  disaster,  and  afterwards  brought  back  to  the 

by  the  master      ^  ^  o 

abroad  on  bot-  country  of  the  owncrs,  and  there  sold  to  satisfy  the  bottomry 

brought  back  bond :  the  facts  of  the  case  were  shortly  as  follows : — a  ship, 

to  this  country,  bcunj  from  Pemambuco  with  goods  on  freight  for  Liverpool, 

the  amount  of  on  sailing  out  of  Pemambuco  harbour,  got  aground,  and  was 

bond;  the  ^^  much  damaged  as  to  be  obliged  to  put  back  for  repairs: 

hM^'^WeiTnol  *^^  Cargo  having  been  taken  out,  and  the  ship  surveyed,  was, 

tice  of  abandon-  by  the  master's  directions,  repaired :  the  cost  of  such  repairs 

ment,  cannot  ^  i       ^1         1  •  •     t_i  j    • 

recover  as  for  a  &s  wcre  neccssary  to  make  the  ship  navigable,  ana  in  a  oon- 
wllie^thii*^  dition  to  proceed  on  her  voyage,  was  7132i:  2s.  6rf.,  to  dis- 
amount  exceeds  charge  which  sum  the  master,  after  making  every  possible 

the  value  of  the         ^  1%         -1    1  1  T        1  •    • 

ship,  which  is  cudeavour,  lound  there  was  no  other  means  than  by  givmg  a 
soid'in'OTdCT  to  bottomry  bond  for  the  amount,  on  the  security  of  ship,  cargo, 
satisfy  it  and  freight,  with  marine  interest  at  20  per  cent :  the  assured, 

Benson  v  ^  ii-i  /» 

Chapman,  ou  first  receiving  intimation  of  the  probable  cost  ot  repairs, 
6  M.&  Gr.  792.  ^^^^  notlcc  of  abandonment,  at  one  and  the  same  time,  to  the 

underwriters  on  the  ship  and  freight :  the  ship,  after  being  re- 
paired, arrived  in  Liverpool,  earning  full  freight,  and  the 
assured,  declining  to  interfere,  she  was  there  sold  for  16751 
in  part  satisfaction  of  the  bottomry  bond,  and  the  freight 
earned,  which  was  rather  less  than  2000/.,  was  also  paid  over 
to  the  obligees. 

Under  these  circumstances  the  assured  claimed  a  total  loss 
on  freight ;  and  a  verdict  was  found  by  consent  for  the  whole 
sum,  subject  to  a  special  case,  in  which  the  main  question 
submitted  to  the  court  was,  whether  there  was  a  total  loss  on 
the  freight  under  the  circumstances :  the  case,  as  to  this  paint, 
will  be  considered  under  the  head  of  constructive  total  loss 
on  freight :  with  regard  to  the  ship,  the  Court  of  Common 
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1  assumed  that  it  was  a  clear  case  of  constructive  total  Cases  of  inna- 
i);  but  the  Court  of  Excliequcr  Chamber,  before  whom  ^i,„e  repair 
aae  was  brought  in  the  form  of  a  special  verdict,  held  ^*'"**^  f*** , 

o  *■  more  tltao  the 

there  was  nothing  in  the  facts,  as  above  stated,  to  show  repaired  Yaiue, 
there  had  been  a  constructive  total  loss  on  ship:  the  J^irshow 
al  verdict,  they  remarked,  found,  indeed,  that  the  cost  estimated. 
3  necessary  repairs  would  have  exceeded  the  ship'a  value   Reversed  in 
L  repaired,  together  with  the  freight  ultimately  earned ; 
t  did  not  find  tliat  a  prudent  owner,  if  uninsured  and 
lie  spot,  would  not  have  repaired,  but  abandoned  the 
iture :  and  even  if  it  had,  yet,  as,  in  fact,  the  power  of  so 
loning  the  adventure  was  not  exercised,  as  the  vessel 
in  fact,  repaired  by  the  master,  the  court  could  not  infer 
the  master,  in  repairing,  was  not  the  agent  of  the  owner; 
if  so,  the  case  stood  as  though  the  owner  himself  had  re- 
el the  ship ;  in  which  case  he  clearly  could  not  recover  as 
total  loss,  merely  because  the  amount  of  the  bottomry 
exceeded  the  ship's  value  on  arrival. (e)    Upon  the  same  Wilson©.  For- 
iple,  where  a  ship  had  been  seized  (under  circumstances  25. ' 
did  not  cause  a  change  of  property),  and  repurchased 
le  master,  who  afterwards  repaired  her  on  bottomry,  and 
jht  her  home — Chief  J.  Gibbs  held,  that  the  owner 
I  not,  by  refusing  to  pay  the  amount  of  the  bottomry 
,  entitle  himself  to  recover  as  for  a  total  loss  on  ship(/) : 
e  the  reiMiirs  are  done,  not  by  the  master  as  agent  for  iioidsworth  v. 

,  Wise  IS  distm- 

)wner8,  out  by   mere  strangers,  without  Ins  sanction  or  guishable. 
rrity^  the  case  is  different ;  and  then,  as  we  have  seen,  if 
ship  arrives  charged  with  bottomry  expenses,  which  ex- 
her  marketable  value,  this  is  a  constructive  total  loss,  {g) 

the  United  States  the  law  seems,  on  this   point,  to  Doctrine  as  to 
J  with  the  doctrine  of  the  Court  of  Exchequer  Cham-  t»ie  Uuiied 
in  Benson  v.  Chapman :  the  principle  of  decision  being,   ^'°*^'*'' 

the   assured,  who   claims    to   recover  as  for  a  total 
on  ship  by  reason  of  innavigability,  must  abandon,  for 

Benson  v.  Chapman,  G  Man.  &  (/)  Wilson  v.  Forstcr,  6  Taunt.  25. 

S.  &  C.  1  Marsh.  Rep.  425. 

Chapman  o.   Benson,  in  error,  {g)  Uoldsworth  v.  Wise,  7  B.  &  Cr. 

MSw  DOto  of  the  judgment  794. 
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icsofinra-  this  causc,  before  making  the  rcp^rs:  he  canDot  proceed    *" 

;re  repliir  rcpiUT,  ond  tlien  abandon  after  the  repairs  are  made,  at  ba"^' 

'*'th'"'tii  ^^^^  great  an  expense.  (A) 

■ircil  value.        It  is  quite  clear,  and  has  been  so  decided  in  the  Unit** 

nhow  States,  that,  in  case  of  a  loss  less  than  total,  by  reason  of  S-»* 

""^^^ navigability,  if  the  master  has  bottomried  the  ship,  in  order    * 

rase  at  par-  f^\gQ  funds  fof  repair,  the  underwriters  have  nothing  wh^fc*' 

aviRability,  cver  to  do  with  the  bottomry  bond,  but  are  simply  boimd     *> 

t"rs  ^ave  P^J  ^^  partial  loss,  including  their  proportionate  share  of  t^* 

hiiigtorfo  extra  expenses  of  obtaining  the  money  in  that  mode,  si«y 

irj  bond.  posing  no  other  way  of  raising  it  to  have  been  practicable.  (.  0 
less  they  Jf^  indccd,  the  underwriters,  in  case  of  the  apparent  di*" 

jhipowniT  ability  of  the  ship,  have  dissuaded  the  assured  from  pereisti*^ 

"andtii™-  "*  ^"   intention   to   abandon,  and  themaelves  ordered  tl*® 

ea  undtr-  repairs,  they  will  be  liable  as  for  a  total  loss,  if,  on  the  ahif  ■ 

IS.  subsequent  arrival  in  port,  charged  with  a  bottomry  lienf^D*^ 
the  repmrs,  they  refuse  to  discharge  the  bond,  and  allow  1»^^ 

oiTtr.  bow-  to  be  sold  to  satisfy  the  claim  of  the  obligee8(^') :  but  it  l»«* 

lerwritirs,  bccn  licM  by  thc  highest  authority  in  tlie   United  Stat** 

"use  of'ic^  (against  some  previous  decisions  of  thc  State  courts),  that     *■ 

IS,  cannot  ^  right  to  give  notice  of  abandonment  lias  once  vested  in  tJ>* 

led  ri^lit  of  assured,  owing  to  the  ship  being  apparently  irreparable,  cs:^~ 

ndonmcnt.  ^^^^  ^^  ^  ^^^^  exM-cd'ing  half  lici-  roiiaircl  value  (or,  as  ox*^ 
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if  T.  Justice  Story,  in  a  most  elaborate  and  learned  judg-  Caves  of  iniu- 
t,  that  there  must  not  only  be  a  necessity  for  the  rejxiirs,  ^*{^*  ^^j^ 
alflo  a  necessity  of  resortincc  to  bottomry  as  the  sole  means  ^o«Jd  co«t 

•^  ®  "^  ^     ^  more  than  the 

3&aying  them ;  and  that  it  is  only  when  this  is  the  only,  repaired  value, 
he  least  disadvantageous,  mode   of  borrowing,  that  the  p^irs  how  ^' 

er  is  at   liberty  to   avail  himself  of  it,  as  a  dernier  esiimated.  

rt,(/) 

I  short — as  Chancellor  Kent  states  the  result  of  the  case — 
.  faith,  and  an  apparent  necessity  under  the  exercise  of 
naster's  judgment,  at  the  time,  are  sufficient  to  justify  a 
Mnry  bond,  (m) 

392.  It  should  be  added,  that  the  doctrine  of  constructive  The  doctrine  of 

loss  is  not  applicable  to  contracts  of  bottomry,  nor  to  tomHoijI  does 
ies  effected  on  bottomry  loans.       If  the  ship  exist  in  ""^  ^pp'x  *** 

contractH,  or 

e,  though  in  a  state  which  would  warrant  an  assured  on  insurances  on 
to  abandon,  as  where  the  cost  of  repairs  would  greatly  '  ""'^' 
2d  her  value  when  repaired,  the  assured  on  bottomiy 
ot  recover ;  for  the  ship  must  be  absolutely  and  totally 
oyed  in  order  to  discharge  the  borrower  (w) :  a  fortioriy 
ire,  producing  merely  a  temporary  retardation  of  the 
ge,  and  followed  by  restoration  before  action  brought, 
not  discharge  him.  (o) 


ECT.  III.    Cases  of  Constructive  Total  Loss  on  Gomh, 

•  1.  Cases  of  Capture^  Arrest,  Seizure  hy  Mutinous  Crew, 

Desertion  at  Sea^  §*c. 

393.  Capture,  arrest,  or  embargo,  if  likely  to  be  of  long  Constructive 
'buance,  barratrous  seizure,  or  total  desertion  at  sea  by  *"'*l  '*?*  **" 

'  ^  J    goods,  m  cfi<cs 

crew;  any  forcible  dispossession,  in  short,  or  effective  pri*  of  capture,  &c. 
on  of  the  controul  over  his  property,  gives  a  prima  facie  Capture,  &c.  is 

prima  facie,  a 
constructive 
Judgment  of  Mr.  J.  Story  in        (n)     Thompson     v.    Royal    Kzch.   total  loss  on 
M  of  The  Ship  Fortitude,  S  Sum-     Comp.,  1  M.  &  Scl.  30.  g^o^^^- 

Rep.  238.  (o)  Joyce  v.  Williamson,  Marsh,  on 

I  Kent's  Comnu  vol.  iii.  p.  163.     Ins.  760. 
6),  cd.  1844. 
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Constructive 
total  loss  on 
goods,  in  cases 
of  capture,  &c. 


Where,  after 
capture,  goods 
are  confiscated) 
subject  to  an 
appAl,  notice 
of  abandon- 
ment is  requi- 
site to  make  a 
total  loss. 


After  final  dc» 
cree  of  restitu- 
tion is  given, 
the  assured 
cannot  aban- 
don. 


If,  however, 
ftfter  notice  and 
before  action 
brought,  cap- 
tured goods  are 
restored,  the 
right  to  re- 
cover as  for  a 
total  loss  is 
devested. 


riglit  of  abandonment  to  the  assured  on  goodsy  just  as  in  the 
case  of  the  ship. 

Capture,  followed  by  confiscation)  and  unredeemed  by  any 
restoration  of  the  goods  or  their  proceeds  before  action  brought, 
is,  as  we  have  already  seen,  a  case  of  total  loss  on  goods,  with- 
out notice  of  abandonment,  {q) 

If,  however,  after  capture,  or  even  after  capture  and  con- 
fiscation, the  goods  subsist  in  specie,  and  there  is  any  chance 
of  restitution,  either  of  the  goods  themselves  or  their  pro- 
ceeds, by  the  issue  of  any  pending  negotiation,  the  assured 
cannot  recover  as  for  a  total  loss  without  notice  of  abandon- 
ment (r);  a  fortiori f  he  cannot  do  so  where,  before  action 
brought,  any  part  of  the  proceeds  have  been,  in  fact,  restored 
to  him  by  virtue  of  such  negotiation,  {s) 

If,  after  capture  and  before  notice  of  abandonment,  a  final 
decree  of  restitution  has  been  made,  it  has  been  held  in  the 
United  States,  and  no  doubt  would  be  so  in  this  country  (f), 
that  the  assured  on  goods  cannot,  on  hearing  at  one  and  the 
same  time  of  the  capture  and  the  decree  of  restitution,  give 
notice  of  abandonment,  although  the  goods  may  not,  in  fact, 
have  been  at  that  time  actually  restored  to  him,  for  there  is 
then  no  such  prospect  that  the  loss,  as  to  him,  will  be  even- 
tually total,  as  to  justify  a  notice  of  abandonment  {u) ;  and  the 
case  is  the  same  where  notice  of  abandonment  has  been  given 
after  tlie  final  decree  of  restitution  was,  in  fact,  made,  but 
before  the  assured  had  heard  of  it.  (y) 

But,  although  a  prima  facie  right  of  abandonment  may  have 
been  duly  exercised  by  giving  notice  of  abandonment  when 
the  circumstances  justified  it,  still  the  right  of  the  assured  to 
recover  as  for  a  total  loss  depends,  in  this  country,  as  in  the 
case  of  the  ship,  upon  the  ultimate  state  of  the  property  before 


(9)  Mullett  V.  Sheddcn,  13  East, 
304.  Mellish  o.  Andrews,  15  East, 
13. 

(r)  Tunno  r.  Edwards,  12  East, 
488. 

(s)  Goldschmid  v.  Gillies,  4  Taunt. 
802. 


(0    See  aec.    Barker  e.  Bhka»  9 

East,  283. 

(n)  f  Adams  p.  Delaware  Ii&CaBix» 
3  Binn.  287.,  cited  2  Phillipi,S4a 

(o)  t  Marshall  v.  Delavare  lu 
Comp.,  4  Cranch,  202^  dted  SPbiD'I* 
340. 
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action  brought :  if  before  that  time,  the  goods,  after  capture  Constructive 
and  recapture^  have  been  restored  to  the  assured,  or  brought  goods,  in  cases 
into  this  country  under  such  circumstances,  that  he  may,  if  o^cap^^fc*  &C' 
he  pleases,  take  possession  of  them,  and  may  reasonably  be 
expected  to  do  so,  his  right  to  recover  as  for  a  total  loss  will 
be  thereby  devested. 

Thus,  where,  after  seizure  of  the  ship  for  breach  of  blockade,  Naylor  r.  Tay- 

'  '  ^  '    lor,  9  B.  &  Cr. 

and  subsequent  rescue  by  the  master  and  crew,  the  goods  were  7 is. 
brought  back  to  their  home  port  of  hading  in  this  country^ 
and  there  warehoused,  so  that  the  assured  might  have  had 
possession  of  them  on  paying  the  salvage  expenses,  but, 
instead  of  doing  so,  he  let  them  remain  where  they  were, 
and,  relying  on  a  previous  notice  of  abandonment,  brought 
luB  action  for  a  total  loss  —  Lord  Tenterden  and  the 
Court  of  King's  Bench  held  that  he  could  not  recover  what 
he  claimed,  as  the  loss  had,  in  fact,  ceased  to  be  total,  by  this 
restoration  of  the  goods,  before  action  brought,  (tr) 

As,  however,  in  the  case  of  the  ship,  the  mere  fact  that  The  mere  fact, 
the  goods  are  restored,  or  subsist  in  specie,  before  action  Jl^Toratbnfor 
brought,  is  not  of  itself  sufficient,  irrespective  of  all  con-  subsistence  of 

,  ,  ,  ,  the  iroods  in 

siderations  as  to  the  circumstances  under  which  the  restora-  specie  before 
tion  takes  place,  to  deprive  the  assured,  who  has  once  jus-  tm^not  pw-^M* 
tifiably  given  notice  of  abandonment,  of  his  right  to  insist  on  devest  the  right 

^  '  to  recover  as 

such  notice  and  recover  as  for  a  total  loss.  for  a  total  loss. 

A  ship,  after  sailing  from  the  African  coast  with  a  cargo  of  As  where  goods 
limber  on  board,  insured  from  Sierra  Leone  to  this  country,  seized  by  the 
was  barratrously  seized  by  her  crew  and  carried  off  to  Bar-  ^ard^an^d  be^ 
badoes,  where  the  ship  and  part  of  the  carffo  were  sold  (but  ^^"^^  «c^*'on 

r^  y.    1  IN  1  ^  ,  brought,  sent 

not  for  or  on  account  of  the  assured),  to  defray  the  expenses  back  to  this 
incurred  there;  the  remainder  of  the  timber  (186  logs  out  mere^rangers, 
of  233)  was  afterwards  forwarded  to  this  country  by  another  w»t*»o"t  *he 

,  .  _  t  direction  of  the 

ship,  but  not  by  the  directions  of  the  assured  or  any  person  assured. 
authorised  by  him :  on  its  arrival  he  at  first  seemed  disposed,  f  b°&  Ald.*^'  ' 
but  ultimately  refused,  to  take  to  it,  and  it  was  sold  in  this  5^^' 

(w)  Naylor  o.   Taylor,  9  B.  &  Cr.  not  taken  to  his  goods  again:  probably 

7 18.     4  M.  &   Ryl.   526.     S.  C.    at  it  was  because,  having  been  calculated 

^.  Pr.  Dana.  &  LI.  240.     It  did  not  for    a    South   American   market,   they 

appear  distinctly  vhy  the  plaintiff  had  would  find  no  sale  in  LiTcrpooL 
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Constructive  country,  but  not  by  him  or  his  orders :  after  this,  having 
goods,  in  cases  given  due  notice  of  abandonment  on  first  hearing  of  the 
of  capture,  &c.    casualty,  he  brought  his  action  for  a  total  loss :  the  court  held 

this  to  be  a  clear  case  of  constructive  total  loss.    **  Here," 
said  Lord  Tcuterden,  "  by  the  fraud  and  barratry  of  the 
master  and  mariners,  the  cargo  was  taken  out  of  the  pos- 
session of  the  assured.     From  that  time  it  became  to  him  a 
total  loss.     The  payment  of  the  wages  at  Barbadoes,  and  the 
sending  home  tlie  186  logs,  were  not  acts  of  the  assured  or 
of  any  person  authorised  by  him."  (x) 
Delivery  of  the       So,  whcrc,  after  descrtiou  of  the  ship  by  the  crew,  and 
agentVof\'iTe      i^^ticc  of  abandonment  duly  given,  tlie  goods  were,  many 
assured  abroad,  months  after  the  loss,  delivered  to  the  agents  of  the  assured 

in  such  a  state  .  •  i  /•  i 

of  damage  tiiat  abroad,  bcfore  action  brought,  but  m  such  a  state  of  damage, 
worthies  if  ^  *^*^  ^^®y  would  havc  been  worthless  if  sent  on  to  their  port 
sent  on,  is  not    of  destination,  even  had  there  been  a  ship  to  take  them  on, 

such  a  rcstora-  ,  * 

tion  of  them  as  wliich  there  was  not ;  and  they  were,  consequently,  sold  at 
right  of  aban-  ^^  foreign  port  for  less  than  the  expenses  of  salvage  —  this 
donment  once    ^^g  hgij  jjq^  ^q  \^q  g^^jli  ^  restoration  of  the  STOods  as  to  pre- 

vested  on  the  ,      ,     .       '  . 

total  desertion    vcnt  the  assurcd  from  insisting  on  his  abandonment,  and 

of  the  sliip  at  .  /.  a    .   t  ^  /   \ 

sea.  recovering  as  tor  a  total  loss,  [y) 

di?m  Vij^&^'"       ^^^  ground  of  decision  in  this  case  was,  that  the  total  loss, 
Cr.  411.  occasioned  by  the  desertion  of  the  ship  by  the  crew,  had 

never  ceased  to  be  a  total  loss  as  to  the  goods.     "  Can  anjr 
person  say,"  asks  Lord  Tentcrden,  "  that  the  goods,  althougl 
remaining  in  specie,  wore  not  as  effectually  lost  to  the  as 


sured,  when  the  ship  was  deserted,  as  if  they  had  then  gon^ 

to  the  bottom  of  the  sea,  or   that  the   subsequent  event 

produced  a  restoration  of  them  to  her  owners  ?  "  (z) 
Where  the  If  capture,  seizure,  arrest,  or  other  cause  which,  prim   - 

never  been        f^ci^y  givcs  the  right  of  abandonment,  be  followed,  after  notice- 
effectively  re-     ^^f  abandonment,  by  re-capture,  decree  of  restoration,  &(^-; 

stored  to  the  ,         . 

possession  or      this  will  uot  prcvcut  the  assured  from  recovering  as  for  « 
session  of ^he     ^^^al  loss,  in  cases  where  the  goods  have  never  been  effectively 

(x)  Dixon  r.  Ueid,  5  B.  &  Aid.  597.  (z)  Parry  r.  Aberdcin,  9  B.  &  Cr. 

1  Dowl.  &  Uyl.  207.  16. 

(y)  Parry  v.  Aberdein,  9  B.  &  Cr 
411.     4M.  &Ryl.  343. 
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d  into  the  possesaion,  or  means  of  possession,  of  the  Constructive 
I  before  action  brought:  in  such  case  the  loss  once  g^ds^i^caws 
y  the  capture,  &c.,  continues  total  as  to  the  assured,  of  capture,  &c. 
privation  of  all  controul  over,  or  possession  of,  his  assured  after 
y,  down  to  the  time  of  action  brought.  the  rigi'it  to  * 

ip,  with  a  cargo  of  wheat,  insured,  '*  free  of  average,"  [^^iTrnTs  not 
uebec  to  Tcneriffcy  was  captured  in  the  course  of  her  devested. 
» but  afterwards  rc-captured  and  taken  into  Bermuda ;   ^       **  „  "J 

'  '    capture  and 

•art  of  the  wheat  was  thrown  into  the  sea  as  putrid;  recapture  arc 

,  .  .  1         1   •  -I    prevtnted  by 

to  the  rest,  m  consequence  of  an  embargo  tiien  laid  an  embargo 

provisions  in  Bermuda  (owing  to  a  scarcity  of  food  ^n\"on"tfti,eir 

the  captain  was  refused  permission  to  forward  it  to  port  of  de&tina- 

fe,  and,  consequently,  onered  it  for  sale  at  i3ermuda :  ultimately 

to  the  low  price  bid,  he  bought  it  in  for  his  owners,  iji,er"/s^*^that 

jte  to  En^^land  to  inform  them  of  what  had  past :  on  t*^«y  "^-^  ^r 

of  this  letter  the  assured  gave  immediate  notice  of  owners*  imnds : 

iment.     Subsequently,  the  captain,  having  got  leave  ^j*^.^  "otai  loss*^' 

Y  liis  wheat  (together  with  other  goods)  to  MadeirOy   on  pooti^ 

benefit  of  the  English  garrison  there,  sailed  to  that  Tendon  Ass. 

sold  lus  wheat,  and  took  in  a  cargo  of  wine,  with  5  'i\jl  &  &;*i. 

be  arrived  in  England,  before  action  brought :    the  '^^''' 

,  relying  on  their  previous  notice  of  abandonment, 

b  their  action  for  a  total  loss,  and  the  court  held, 

ihe  circumstances,  that  they  had  a  right  to  recover 

)le  amount  they  claimed,  (a) 

J.  Bayley  puts  the  case  in  a  very  clear  light :  "  The   Remarks  on 

ion  is  to  Teneriffe ;  the  ship,  with  the  cargo,  in  her 

hither,  is  captured ;  re-capture  follows,  but  not  so  as 

le  the  ship  to  proceed  to  Teneriffe^  for  she  is  sent  to 

la,  where  she  is  placed  under  an  embargo,  from  which 

never  releasedy  except  upon  conditioji  of  altering  Iter 

ion  to  Madeira.     Therefore  there  has  been  no  re- 

1   of  any  part  of  the  cargOy  as  it  regards  the  risk 

to  Teneriffe:' {b) 

isurance  on  goods  is  a  contract  to  indemnify  the  as-  Where  go<ids 


by  the  perils 


ogan  V.  London  Ass.  Comp..        (ft)  Ibid.  456'. 
t  Sel.  447. 
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Conntruci'ive      anred  for  any  loss  he  may  sustain  by  his  goods  being  pn- 

g'^s,7n  ^uM    vented,  by  the  perils  of  the  seas,  from  arriving  in  tafety  at  their 

of  capture.  Sc.   ^^^  ^y  destination  (d) :  if,  therefore,  the  aaaured  has  given 

iniuiei  Afcuixt,  notice  of  abandoainent,  at  a  time  when  the  loes  was  totil  b; 

t^tld.  owing     the  forcible  dbpossession  of  all  coutroul  over  his  goodi,  be 

("luiHc'down '   ^''1  *''^*  ^  precluded  from  afterwards  recovering  as  for  a  toUl 

to  lime  of  tO'     loaa,  by  their  being  restored  to  hira,  before  action  bnw^ 

from  arriving     luder  clrcumstances  which  make  it  utterly  hopeless  for  bin 

dlsanation"       *"*""'  *"^  within  any  assignable  period,  to  procure  thar  tr- 

this  is  a  case  of  rfval  at  their  destined  port.    I.oss  of  the  voyage,  in  this  scDMi 

totiJ  icis.  *■  e.  a  practical  and  effective  impossibility  of  ever  sending  tin 

goods  on  to  their  port  of  destination,  is,  if  caused  by  tk 

perils  insured  agiunst,   a  constructive   total  loss  on  goAi 

though,  as  we  have  already  seen,  it  would  not  be  so  on  dt 

tkip !  this  complete  hopelessness  of  ever  bringing  the  lAr   , 

■    venture  on  the  goods  to  a  successful  termination  —  this  forotJ 

termination  of  the  risk  by  the  perils  insured  against — i«c«*- 

fully  to  be  diatinguiahed  from  that  mere  temporary  retirf- 

ttllon  of  the  voyage  for  tin'  sp:ison,  which,  as  we  ehall  sec 

hereafter,  gives  in  itself  no  riyht  of  abiindonment  of  g»M  ] 

except  where,  being  perishable  and  aea-damaged,  it  is  iw  J 

possible  to  send  them  on  in  the  same,  or  any  other,  ship,  aol  -I 

therefore,  necessary  to  sell  them  at  the  port  of  casualty- 
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any  it  on  to  Havre^  which,  however^  he  absolutely  refused  Constructive 
0  do,  and  sailed  away  to  New  York,  leaving  the  oil  behind  ^^^  j^  p^e^ 
im  in  Bristol,  where   it  was  sold,  without   prejudice  to  of  capture,  &c. 
be  rights  of  the  parties:  after  this,  the  assured  brought  his  is  a  case  of  con- 
3tion  for  a  total  loss.     He  &iled  in  the  action,  because  his  i^^  q^  goods. 
^nta  had  not  given  notice  of  abandonment  till  too  late :  but  ^^[j^®'  ^'  ^^^ 
ad  the  notice  been  duly  given.  Lord  Ellenborough  intimated  283. 
lat  he  might  have  recovered  what  he  claimed,  on  the  ground 
uity  **  although  the  goods  themselves  had  been  ordered  to  be 
SBtored,  and  were  capable  of  being  so,  yet  the  impossibility  of 
Toseeuting  the  voyage  to  the  place  of  destination^  which  arose 
■uing,  and  in  consequence  of,  the  prolonged  detention  of 
»e  ship,  might  properly  be   considered  as  a  loss  of  the 
=^7^^  >  <^<1  such  loss  of  the  voyage,  on  received  principles 
^  insurance  law,  was  to  be  regarded  as  a  total  loss  of  the 
:3od8  which  were  to  have  been  transported  in  the  course  of 
■.di  voyage."  {e) 

This  case,  in  fact,  shows,  what  Lord  Ellenborough  stated 

be  the  true  doctrine  on  another  occasion,  '^  that  a  total 

^  of  the  cargo  may  be  effected  by  a  total  and  permanent 

^sapadty  in  the  ship  to  perform  the  voyage,  for  that  is  a 

s:stniction  of  the  contemplated  adventure. "  (/) 


T.  2.  Cases  where  the  Goods  cannot  be  transhippedy  or  are 
deduced  to  such  a  State  as  not  to  be  worth  forwarding  — 
-Might  of  Master  to  sell  the  Cargo. 

$  394.  Where  the  original  ship  is  disabled  in  the  course  Constructive 
the  voyage,  and  no  other  can  be  procured  at  the  port  of  ^dsrwhere 

^   casualty,  or  any  neighbouring  port,  the  master  has  a  ^^^y "  j*^ 

?^t^  where  the  cargo  is   of  a  perishable  nature  and  sea-  cannot  be  fbr- 

'^'Uiged,  to  sell  it  at  such  port,  for  the  benefit  of  all  con-  Zfmlivst^io   ' 

"^ed ;  and  the  assured  on  goods,  in  like  case,  may  abandon,  »eH  the  cargo. 

^  recover  as  for  a  total  loss.     Where,  however,  the  original  General  prin- 

eiples  as  to  con- 

stnictive  total 

'  V    ,i-^  X  loM  on  goods 

^^9    Barker  r.  Blakes,  9  East,  SSS.  (/)  In  Anderson  v.  Wallis,  2  Maule 

&  Sel.  240. 
4   C 
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Constructive  ship  Can  be  repaired,  with  any  prospect  of  sending  on  the 

giMds:  where  cargo,  or  what  remains  of  it,  in  a  marketable  state  to  its 

damagS,*and  P^^  ^^  destination,  or  where  another  ship  can  be  procured, 

cannot  be  for-  either  at  the  same  or  a  contis^uous  port,  without  any  very 

warded— right  ./»,  .  i, 

of  master  to       cxtraordmary  delay  or  sacrifice,  the  master  is^  at  all  events, 

^ e  cargo^  empowered,  if  not  bound,  to  send  it  on ;  and  he  certainly 

^a.dMwirof      ^^  °^  right,  in  such  case,  to  sell ;  nor  can  the  assured  on 
where  the  ori-    goods  abandon  and  recover  as  for  a  total  loss, 
disabled,  and  1^  the  cargo  bc  imperishable,  or,  though  perishable,  not 

traSLwppMl,  OT  ^^  sea-damaged  as  to  be  in  danger  of  being  spoiled  or  de- 
are  not  worth     strovcd  bv  the  delay,  the  mere  impossibility  of  repairinir  the 

theexpenseof         ...    /.  ^        .  ,.    ^ .      ,.    ^    ^  A  *\. 

transhipment.    Original  ship,  or  procuring  another,  m  time  to  send  on  the 
cargo,  80  as  to  save  the  season^  will  not  entitle  the  maater  to 
sell,  nor  the  assured,  on  abandonment,  to  recover  as  for  a  total 
loss :  mere  loss  of  the  voyage  for  the  season  is  never  a  con- 
structive total   loss   on   imperishable  goods,   and   can   only 
become  so  in  the  case  of  perishable  goods,  when  they  are  so 
sea-damaged  that  to  keep  them  till  they  can  be  sent  on 
would  involve  their  being  destroyed,  or  rendered  worthless 
for  all  merchantable  purposes.    If,  indeed,  a  perishable  caigo 
is  reduced  by  sea-damage  to  such  a  state,  at  the  intermediale 
port,  that,  if  sent  on  to  its  port  of  destination,  it  would  perid 
before  arriving  there,  from  the  progress  of  rapid  putre£EtctioDi 
the  master  is  justified  in  selling,  and  the  assured  may  re- 
cover a   total  loss,  even   without   notice  of  abandonmentt 
although  the  original  ship  may  not  be  disabled,  but  capable  oj 
being  repaired  so  as  to  take  on  the  cargo. 
Doctrine  of  AH  the  circumstauccs,  in  fact,  are  to  be  considered ;  and  the 

tau'l^^'Md  *^  tru<5  doctrine  appears  to  be,  that  the  master  cannot  sell,  northe 
right  of  sale  on   agsurcd  recovcr,  as  for  a  constructive  total  loss,  if,  mxmdie 

sea-damaged  ...  i 

goods  as  dc-      whole,  it  is  reasonable,  taking  into  view  the  nature  and  actml 
the  cascs.^™      State  of  the  cargo,  together  with  the  time,  expense,  and  riakrf 

procuring  the  means  of  sending  it  on,  that  the  master  sboold 
hire  another  vessel  for  that  purpose,  or  keep  it  till  the  original 
ship  can  be  repaired :  if  it  is  not  reasonable  that  he  ahoold 
do  this  — if,  that  is,  a  prudent  owner  being  on  the  spot,  and 
uninsured,  would,  in  the  exercise  of  the  best  and  soundest 
judgment  that  could  be  formed  under  the  circumstances,  rather 
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"the  cargo  at  the  place  of  the  casualty  than  attempt  to  ConstnictiTc 

sv'ard  it,  the  sale  by  the  master  will  be  justifiable,  and  the  goods :  where 

aied,  on  ^ving  timely  notice  of  abandonment,  may  recover  jamarod'and 

for  a  total  loss.  cannot  be  for- 

The  general  right  of  the  master  to  sell  has  been  no  where  of  master  to 

iter  stated  than  by  Lord  StoweU  in  the  case  of  the  Grati-  »«^^hecargo. 

line:  "  Suppose  the  case  of  a  ship  driven  into  port  with  a  Right  of  master 

•  1    11  1  1  11  1  to  sell  as  laid 

iflhabie  cargo,  or  suppose  the  vessel  unable  to  proceed,  or  down  by  Lord 

stand  in  need  of  repairs :  what  must  be  done  ?   The  master  c^ftudr  *  * 


liuc. 


such  case  must  exercise  his  judgment,  whether  it  would  be 
:ter  to  tranship  the  cargo,  if  he  has  the  means,  or  to  sell 

he  is  not  bound  to  tranship ;  he  may  not  have  the  means 

transhipment ;  but  even  if  he  has,  he  may  act  for  the  best 

deciding  to  selL     If  he  has  not  the  means  of  tranship- 

^  lie  is  under  an  obligation  to  sell  the  cargoy  unless  it  can 

said  that  he  is  under  an  obligation  to  let  it  perish (g):^ 
A  the  general  right  of  the  master  to  transhif),  even  at  an 
creased  freight,  has  since  been  fully  recognised  in  English 
V  hj  the  case  of  Shipton  v.  Thornton  (A),  and  the  doctrine   Right  (or 
tted  to  be  that,  in  all  cases  where  the  original  ship  is  forced  ^  i^^^^hlj*^^ 
to  a  port  of  distress,  and  is  there  found  to  be  so  disabled  as  ^^^^  (<o^°  by 
be  bcapable  of  taking  on  her  cargo,  the  master  has  the  in  Shipton  v. 
Sht.  irom  his  character  of  agent  for  the  merchant  sUpper,  ^°">'<"'- 
Uch  is  forced  upon  him  by  the  necessity  of  the  case,  to  act 
Ae  port  of  distress  for  the  best  interests  of  all  concerned ; 
d  to  this  end  he  has  power  and  discretion  conceded  to  him 
equate  to  the  trust,  and  requisite  either  for  the  tranship- 
^t  and  fprwarding  of  the  cargo  to  the  port  of  destination, 
I  where  that  is  impossible  consistently  with  a  due  regard  to 
B  interests  of  all  concerned,  to  sell  or  otherwise  dispose  of 
it  the  port  of  distress. 

The  foUowing  cases5  as  far  as  they  relate  to  the  sale  by  the 
ster,  are  illustrations  of  the  above  principles :  as  far  as  they 
ite  to  the  right  to  recover  as  for  a  constructive  total  loss, 
J  depend  on  those  already  established  in  the  case  of  the 

P- 

)  Fer  Lord  Stowell  in  The  Grati-  (A)  Shipton  v,  Thornton,  9  Ad.  & 
M^SRob.240.  Ell.  314. 

4  c   2 


ids:   wbcie 
rdL-d— Tight 


lou,  u  hether 
tlic  (roods  an 
trarninted  free 


the  leholt  tngo 
could  not  be 


MariGdd  in 
Planning  v. 
Newi'nhBin, 
3  Dougl.  lao. 
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It  may  be  remarked,  that  in  moat  of  the  cases  where  C:' 
goods  sold  have  been  of  a  perishable  nature,  they  have  sJ^ 
been  warranted  free  of  average  by  the  memorandum :  as  ^ 
this,  we  must  repeat  the  observation  before  made,  that  fcX* 
warranty,  to  be  free  of  average,  makes  no  di^rence  in  tbJ 
country  (t),  in  considering  whether  the  loss  be,  on  prindpl* 
total  or  only  partial ;  although,  from  the  greater  interest  wfai:^ 
the  assured  has  in  such  cases  to  convert  a  partial  into  a  tata 
loss  {at  otkerwiie  the  warranty  would  preclude  him  Jrom  w^ 
cooerinff  any  thing),  the  circumstances  on  which  be  relies,  m 
proving  the  totality  of  the  loss,  are  to  be  watched  witi 
greater  suspicion  and  a  closer  scrutiny. 

One  of  the  first  cases   in   English  law  where  the  pcnst 
arose  upon  the  right  to  recover  as  for  a  total  toes  by  nfe 
of  cargo  abroad,  was  Manning  t;.  Kewcnham,  in  whidi  tk 
insurauce  wa.a  wpan  ;i  Dutch  ship,  her  freight  and  cargo,  tear-    I 
ranted  free  of  average,  from  Tortola  to  London.     The  ebip, 
soon  after  sailing,  became  so  leaky,  that  she  was  forced  to  pat 
back  to  Tortola  m  tlistresa,  where,  on  survey,  she  was  fouiil 
to  be  in  such  a  state  thftt  she  could  not  be  repaired,  so  «  W 
carry  on  her  cargo,  either  at  Tortola  or  at  St.  Thomas's,  wiiii 
is  the  next  islnnd,  and  was  accordingly  condemned  and  ^ 
The  cargo,  which  consisted  of  sugars,  was  then  cxamincJ. »» 
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used  to  disturb,  (j)    Lord  Mansfield  put  the  decision  of  Constructive 
B  court  upon  this  short  ground:  "  The  ship  has  received  an  goods T^where 
separable  hurt  within  the  policy;  this  drives  her  back  to  Tor-  *^*^y  «rc  «»- 

,  damaged,  and 

Ml,  and  there  is  no  ship  to  be  had  there  which  could  take  the  cannot  be  fur- 

liole  cargo  on  board."  (A)  onnast^uf"^ 

It  seems  questionable  whether,  even  upon  the  ground  thus  *!!!_!ll!.*^?.^_"_ 

ited  by  Lord  Mansfield,  the  case  would  now  be  regarded  as  9'?"°*'  ^^ 

,  ,  ,  decision. 

authority  ;  for  subsequent  decisions  have  shown,  that  the   Remarks  on 
tre  inability  to  tranship  the  whole  cargo  will  not  make  a  Manning  v, 

,  ,  f  ^  Newenham; 

(istructive  total  loss :  though  all  the  sugars  could  not  have  Membie,  u  cannot 
en  sent  on  by  the  two  ships  then  at  Tortola,  yet  a  consi-  asanTut^hority: 
rable  portion  of  them  might :  it  does  not  appear  that  any  *"***P*^a^"*^ 
brts  had  been  made  to  procure  ships  elsewhere ;  nor  that  cargo  will  not 
iG  sugars  had  been  so  far  sea-damaged  as  to  have  been  in  ^"*   ^  *    "  **" 
ly  danger  of  becoming  unmarketable,  if  kept  till  such  time 
s  ships  could   have  been   procured  for  forwarding   them. 
Jpon  the  whole,  therefore,  it  appears  better  to  consider  the 
tte  overruled,  than  to  endeavour,  by  a  forced  construction, 
^  reconcile  it  with  the  more  recent  authorities. 

In  the  case  of  Milles  r.  Fletcher,  which  has  been  already  a  perishable 
onridered  with  reference  to  the  sale  of  the  ship,  the  facts  as  ^fj°  "|*y  ^ 
^  the  cargo,  which,  as  in  the  last  case,  consisted  of  sugars,  niastcr  if,  in 
ere  these :  the  captors  had  plundered  part ;  of  that  which  an  emitargo^a^ 
inudned,  when  the  ship  was  brought  into  New  York  by  the  Jj7i^°iJ,d  Jhere 
icaptors,  fifty-seven  hogsheads  were  damaged ;  and  the  whole,  ^«"»g  "<>  store- 
Om  the  leakiness  of  the  vessel,  was  in  a  perishable  state :  in  must,  if  not ' 
■der  to  repair  the  ship,  it  was  necessarily  landed ;  but  there  ^x^moutht^on 
fre  no  storehouses  in  which  it  could  be  placed,  and  an  embargo  ^^^^  *  l*?aky 
as  laid  on  at  New  York,  which  would,  at  any  rate,  have  loMiscomstruc- 
"evented  its  being  sent  on  to  London  (its  port  of  destination,  jvniiL*©!*^* 
here  it  was  to  have  arrived  in  July)  until  December :  under  ^*«'c*»er, 

Dougl.  1232. 

icse  circumstances  the  master  sold  the  cargo  on  the  spot ; 

[j)  Manning  v.  Newenham,  S  Dougl  (A)  Park  on  Ins.  368.  8th  ed. ;  and 

X    3  Camp.  623.   note  (a).     Park  see  the  remarks  of  Lord  Ellenborough 

hi.  368.  8th  ed.     Marjthall  on  Ins.  on  this  case   in   giving  judgment   in 

u    The  statement  of  the  facts  in  Anderson  v.  Wallis,  2   Maulc  &  Sel. 
M  diflerent  reports  is  rather  con-    246. 
ii^  especially  as  to  the  condition 
be  cargo  on  survey. 

4  c  3 


1126  CONSTRUCTIVE   TOTAL   LOSS  ON  GOODS. 

ConstnieUve      and  Lord  Mansfield  held  the  sale  justified,  and  the 

l^^'rirh^re    structively  total:  this  decimon  seems  to  agree  witl 

thej  are  tea-      cases ;  and  indeed  the  question  of  Ix>rd  Mansfield  • 

cannot  be  for-    answerable.     "  What,  shall  a  cargo  which  was  int> 

ofmut^to^  *  arrive  in  London  in  July,  be  kept  in  a  periahable  ttat 

mUUm  cargo.    York,  in  a  Uaky  vesiel,  till  December  ?"(/) 

Mare  tetarda-         In  both  these  cases  Lord  Mansfield  lays  conaidera 

At  maatM     upon  the  loag  of  the  voyage  for  the  aeeuon,  as  one  ol 

litfatma       teria  for  determining  whether  the  sale  was  justified 

itTuctiTe  toul    loss  conBtructively  total :  the  two  following  cases, 

p^uMatie  clearly  establish  the  position,  that  the  mere  lost  or  re 

«°°^"f^  of  the  voyage  for  the  season,  owing  to  the  diaabilit 

goocU,  when       ori^oal  ship,  and  the  impossibility  of  at  once  procuri] 

loISl^^^,     to  forward  the  cai^,  tuver  gives  the  right  of  sale 

^*  "■Thi't  '    •lomnent  in  the  case  of  imperishable  goods,  and  onl; 

kept  tiU  ibe;     in  the  case  of  perishable  commodities,  when,  fron 

wwdad.  '        dam^e  they  have  already  euet^ned,  it  appears  in  tb 

degree  probable  that  they  will  be  totally  destroyed,  i 

OS  merchantable  articles,  if  kept  at  the  port  of  dii 

they  can  be  forwarded :  in  this  latter  case  the  ms 

sell,  and  the  assured  abandon,  not  becauso  the  ro 

been  lost  or  retarded,  but  because,  in  the  language 

Ellenborougb,  "  the  goods  themselves  have  remi 
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icipIeB  already  indicated,  that,  under  these  circumstances,  CoDstructive 

111  /»  11  n        1  •  total  loss  on 

aasnred  could  not  recover  as  for  a  total  loss ;  for  this  was  goods :  where 
ere  temporary  retardation  of  the  voyage,  not  at  all  tend-  ja^Ji^^^ 
to  the  destruction  of  the  thins^  insured,  (n)  cannot  be  for- 

^  ^   '^     ,  warded— right 

ind  the  decision  of  the  court  was  the  same  in  the  follow-  of  master  to 
case,  where  the  thing  insured,  though  perishable  in  its  men  "      ^  ^^^°' 
tre,  was  yet  not,  infacty  so  sea-damaged  as  to  render  it  likely  ^™®  decision 
*  spaikd,  if  kept  till  it  could  be  forwarded.     The  insurance  J^r,  not  being 
on  flour  {o\  warranted  free  of  average,  from  Waterford  as  to  be  spoiled 
3t,  John's,  Newfoundland :  the  ship,  as  in  the  last  case,  ^^  ^^  ^®**y- 

sailed  in  October,  and  was  compelled  to  put  back,  in  £xch.  Ass. 
ress,  into  Corky  where,  on  survey,  she  was  found  so  dis-  ^^g  g^^  47 
d  as  to  be  obliged  to  be  broken  up  and  sold,  and  the  flour, 
sh  had  been  taken  out  of  her  and  surveyed,  was  found  to 
^eiy  little  damaged,  and  might  have  been  safely  kept  at 
k  till  the  spring,  when  it  might  have  been  forwarded  to 
lestination :  instead  of  so  keeping  it,  however,  the  assured 
it  sold,  and,  having  given  notice  of  abandonment,  chumed 
ecover  as  for  a  total  loss :  the  court,  as  in  the  last  case, 

upon  the  same  grounds,  held  that  the  loss  was  only 
iaL  (p)  "  Here,"  said  Lord  Ellenborough,  "  was  a  re- 
Ation  of  the  adventure  only ;  it  is  stated  that  the  cargo 
;d  not  have  been  forwarded  till  next  spring,  that  is,  it 
ht  have  gone  then,  for  it  is  not  to  be  supposed  that  at 
1  a  port  as  Cork  there  would  not  be  some  vessel  to  be  found 
the  next  season,  to  forward  the  cargo  to  St  John's — nor 
I  necessarily  infer  that  the  flour  would  be  changed  in 
lity  and  condition  by  the  delay,  from  November  to  April, 
s  to  incur  any  material  damage  operating  the  destruction 
he  thing  insured.^  (jq) 

^n  the  same  principle,  where  a  case  of  cutlasses  was  sold  Van  Omeron  v. 
he  master  at  an  intermediate  port,  from  the  impossibility,  2  Campb.  4i. 
3g  to  contrary  winds  and  the  necessity  of  keeping  with 

>  Anderson  v,  Wallis,  2  Maule  &  out  of  the  question),  warranted  free  of 

24a  average/*  55, 

^  Fork  was  also  included  in  the         {p)  Hunt    v.    Royal    Exch.    Ass. 

y;  but  as  to  it  no  question  was  Comp.,  5  Maule  &  Sel.  47. 

-«   **  This  must  be  considered  as  a         (9)  5  Maule  &  Sel.  55. 

¥  on  flour  only  (for  the  pork  is 

4  C    4 
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coDToy,  of  canyiDg  them  on  in  his  own  ship  to  tlieu 
destination,  this  Bale  vt&a  held  not  juBtified(r);  and 
eion  was  the  same  where  a  cargo  of  "  cratet,  earthem 
Indian  blues,"  destined  for  the  African  trade,  wen 
the  master  at  the  Bermudas  (whither  his  ship  1 
carried  after  capture  and  recapture),  because  he  ha 
his  boats,  which  are  necessary  for  the  barter  trade,  a 
not  get  a  sutScient  complement  of  hands  (s) 

On  the  same  ground,  it  was  held  that  underwriten, 
insured  from  London  to  Demerara,  were  not  liablt 
total  loss,  where  the  ship,  being  captured  and  recaptt 
sent  into  St.  Thomas,  stript  of  all  her  hands,  and  tht 
not  being  able  on  his  arrival  there  to  procure  a  fn 
or  otherwise  to  raise  money  to  pay  the  salvage,  i 
ground,  immediateli/  (within  three  days  of  bis  arrival] 
ship  and  cargo,  and  broke  up  the  adventure  (0=  Loi 
borough  remarked,  that,  although  be  could  not  at  firs 
a  competent  crew,  he  ought  to  have  waited  a  reason) 
for  that  purpose :  ships  that  came  in  might  have  sp 
assistance,  or  seamen  might  possibly  have  been  obtained 
neighbouring  island,  "  It  does  not  eatisfactorily  i^ 
he  might  not  have  nused  the  money  by  drawing  od  hi 
or  hypothecating  the  ship.     E^Ven  if  the  ship  waa  p 
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A.  cargo  of  wheat  was  insured,  "  free  of  average,"  from  Constructive 

joadon  to  Lisbon:  the  ship  was  so  damaged  in  the  Downs,  goods:  where 

hftt  she  was  forced  to  run  into  Dover,  where,  on  survey,  she  damacwl^ana 

iras  found  to  be  wholly  disabled  from  pursuing  her  voyage,  cannot  bo  for- 

•      11111  warded — right 

except  at  a  cost  greater  than  her  repaired  value :  the  whole  of  master  to 

CMgo,  consistmg  of  1160  quarters,  having  been  landed,  it  was  "^l^*!*^*^^^  _ 

found  that  400  only  were  dry,  700  were  wetted,  but  were  port  ofdestina- 

.  .  "  .  ****'*  *"  *  mar- 

jdln  dned,  and  the  residue  was  wholly  spoiled :  on  this  state  kcubie  state— 

of  fiicts  Lord  Ellenborough  said  (in  reference  to  the  case  of  ^^^  ^^  nor*"' 

Manning  o.  Newenham,  which  had  been  cited,  as  in  point,  for  the  assured 

11..                                                                      •/••I                     1  '""c  It  a  con- 
toe  plaintiff),  ^'  I  accede  to  that  case ;  and  if  it  shall  be  proved  stuctive  toul 

uuU  the  voyage  here  was  not  worth  pursuing ^  and  that  there  Wilson  ©.Royal 

t«re  no  means  of  pursuing  it,  I  think  this  must  be  considered  J;**^^*  '^"■• 

&  total  loss :  "  as,  however,  in  the  further  course  of  the  trial,  2  Campb.  623. 

it  appeared  that  at  the  time  of  the  casualty  there  was  a  brig 

fy*'^  in  Dover  harbour,  in  which  the  wheat  might  have  been 

*^  on  to  lAsbony  Lord  Ellenborough  said  he  was  clearly  of 

<V^ion,  on  this  additional  evidence,  that  the  action  could 

iMt  be  maintained  for  a  total  loss.  (?/) 

^e  following  case   shows  that,  though  at  one  time  the  Though  at 


one 


•tate  rf  the  cargo  was  such  as  to  give  a  right  of  abandonment,  **^®  ***®  *'"^ 

W  if  the  right  be  not  then  exercised,  and  any  part  of  the  «uch  as  to  jus- 

^^'go  be  afterwards  recovered  in  such  a  state,  that  it  may  be  ment  (as  in  ' 

•entonin  a  marketable  condition  to  its  port  of  destination,  <^.««of»"i>rner. 

™  there  are  opportunities  of  so  forwarding  it,  the  assured  such  right  bo 

cuiiiot  direct  a  sale,  and  treat  the  loss  as  constructively  cised,  and  part 

tot^  ofitbcaftcr- 

wards  reco- 

*art  of  a  cargo  of  wheat  was  insured,  "free  of  average,  "  J^'cd,  so  that 

(but  without  the  exception,  unless  stranded)  from  Waterford  on  in  a  market- 

to  Liverpool :  in  going  down  the  Waterford  river  the  ship  ^^l^'^^^^l^ 

'^'uck,  and  filled  so  fast   that,  to   save  her   from  sinkbg,  »«"  *"«*  recover 

1  as  for  a  total 

w  was    run  ashore    on   a   bank,   where    she    was    com-  loss, 
pfetdy  imder  water  at  every  high  tide:  in   the  course  of  ^^^^"''{j 
A)ut  a  month,  by  the  exertions  of  the  master,  the  whole  of  Comp.,  7  East, 
tk  cargo  waB  got  out  in  a  sea-damaged  state :  of  that  portion 
of  the  cai^o  which  was  the  subject  of  the  insurance,  part  was 


(«)  Wilson   t;.    Royal   £xch.  Ass.  Comp.,  2  Camp.  623. 


1130  COIfSTBUCTIYE   TOTAL  LOSS  ON  GOODS. 

Constructive      wholly  spoUed,  but  about  two-thirda  were  kiln-dried, 

Koadg:  wiiere    Kugbt  have  been  sent  on  to  Liverpool  in  a  marketable 

d"i''  "^"^ci    ^  wheat,  by  a  vessel,  which  e^ed  thither  about  two 

cannot  be  for.    after  the   casuaJty,  and  by  which   that  part  of  the  OBrg= — ^* 

afmasta  to   '   wMch  belonged  to  other  shippers  was  actually 

kII  the  cargo,     rj^^  ogcut  of  the  assured,  however,  instead  of  so  forwi 

sold  it  at  Waterford ;  and  the  assured  brought  his  actiou 
a  total  loos.  The  question  of  his  right  to  recover  was  con 
sideied  mainly  with  reference  to  the  time  at  which  he  ham 
given  notice  to  abandon.  Lord  Ellenborougfa,  boweve- 
plainly  intimated  that,  although  the  assured  might  ham 
treated  the  case  as  one  of  total  loss  while  the  wheat 
submerged  in  the  water,  yet  that  the  loss  had  ceased  to 
total  when  the  wheat  had  been  in  fact  got  out,  and  mig-  Sat 
Thompson  v.  have  becH  forwarded  in  a  marketable  state,  (o)  On  the  Hu^vne 
A<H.  0>m;>-,  ground,  in  a  case  where  the  ship  was  wrecked  at  her  port  ■o' 
i6'ii5i.2M.  landing,  but  her  cargo,  cousistiDg  of  tobacco  and  sugars,  5-3i- 
8ured  "  free  of  average,"  was  all  got  on  shore  and  pay^^<3« 
though  in  a  very  damaged  state,  but  it  did  not  appear,  thoa^^?'' 
the  original  ship  was  diBubled  and  obliged  to  be  broken  t.»p> 
that  what  was  saved  of  the  cargo  might  not  have  been  fV:»r- 
warded  in  other  vessels  —  Lord  Ellenborough  and  the  Coi-»rt 
of  King's  Bench  held  that  the  assured,  who  had  abaniion^="» 
could  not  recover  aa  for  a  total  lose,  (w) 


§  395.  Although,  however,   the  original  ship  be  captt^'*' 
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iniYliig  there  —  if,  in  short,  considering  the  nature  and  Constructive 

oonditian  of  the  cargo,  and  the  cost  of  transhipment,  a  pru-  goods :  where 

dent  owner,  if  uninsured  and  on  the  spot,  would,  in  the  |}l|^^'^*d 

exercise  of  a  sound  discretion,  rather  sell  than  tranship,  the  cannot  be  for- 

sale  by  the  master  or  the  assured  will  be  justified,  and  the  of  master  to 

bitter  may  recover  as  for  a  constructive  total  loss.  sell  Uie  cargo. 

The  following  cases  illustrate  this  position :  —  A  cargo  of  Ship  driven 
sugars  was  insured,  free  of  averaffe,  from  Liverpool  to  Calais :  ^^y^^  loadinir' 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  port,jrith  a 
disabled  state,  and  the  sugars,  having  been  necessarily  un-  cargo,  no  part 
loaded,  were  found,  on  survey,  to  be  so  sea^amaged,  that  owing  U)  sea- 
no  part  of  them  was  in  a  merchantable  state,  and  that  they  dam^  is  in  a 

iT  t  1  ,1111     merchantable 

could  not  have  been  sent  on  except  as  damaged  goods,  though  sute— such 
ships  might  easily  have  been  procured  to  forward  them  in  b^'forwardJd'* 
that  state.     Under  these  circumstances,  the  sus^ars  were  sold  but  maybe 

'  o  sold  and  aban- 

At  Liverpool,  where  they  realised  within  a  third  of  their  in--  doned,  though 
mnce  price;  and  the  assured,  who  had  given  due  notice  of  ha^beeu^n^ 
abandonment,  claimed  to  recover  as  for  a  total  loss.     Chief  ^?* 

Oemon  v. 

J.  Gibbs  told  the  jury,  at  the  trial,  that  the  assured  would  Royal  Ezch. 
not  be  justified  in  abandoning,  unless   the  property   was  6^unt°s87.  • 
reduced  to  such  a  state,  that  it  could  not  be  applied  to  the  ^  Marsh.  92. 
miginal  purpose  of  the  voyage;  but   that   they   would   be 
entitled  to  do  so  *'  if  it  was  not  in  a  proper  condition  for  the 
market : "  the  jury  thought  the  sugars  were  not  in  a  fit  state 
to  be  forwarded,  and  found  for  a  total  loss ;  which  verdict  the 
court  refused  to  disturb,  (y) 

The  following  case,  if,  indeed,  it  ought  not  to  be  put 
wholly  on  the  ground  of  an  acceptance  of  the  abandonment 
by  the  underwriters,  which  was  mainly  relied  on  by  the 
majority  of  the  court,  goes  further  than  any  other  authority 
in  English  law,  and  seems  to  show  that,  although  ample 
opportunities  of  transhipment  exist,  and  part  of  the  goods 
are  still  in  a  merchantable  condition,  yet  they  may  be  sold 
and  abandoned  if,  upon  the  whole,  it  was  better  for  the 
interests  of  all  concerned  not  to  forward  them.     The  facts 

Qr)  Gemon   v.    Royal   £xcb.  Ass.     6  Taunt.  387.    2  Marsh.  Rep.  92. 
Camp,  at  N.  P.   Holt,  52.  in  Banc. 
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of  the  case  were  these:  a  cai^  of  cape  vines,  oonsUting  i      ->-f 
241  pipes  and  71  hogsheads  (of  the  inyotce  value  of  neaiK^  ^^ 
8000JL),  was  insured  {but  without  any  warranty  to  he  frte  ^c^X 
average)  from  the   Cape   to   Bristol,  Liverpool,  or  Dublic^^   : 
had  the  ship  arrived  safely,  the  assured  intended  to  ha^^^^ 
landed   100  pipes  at  Bristol,  and  to  have  sent  on  the  r^^s— 
munder  to  Dublin,  which  was,  therefore,  the  ultimate  port    ^e^ 
dettmation :  the  ship,  however,  just  before  reaching  Bristcr*!, 
was  driven  by  a  gale  on  to  the  rocks  at  Portishead,  ab<v~^LS.t 
thirteen  miles  from  that  city,  where  she  bulged,  heaved  ot^^x^, 
and,  finally,  lay  in  such  a  position,  that  the  whole  of  I^^ss 
cargo  was  under  water  at  high  tide.     The  assured,  unir^'^»- 
diately  on  hearing  of  the  casualty,  gave  notice  of  a 
ment,  and  measures  were  then  taken,  with  the  i 
sanction  of  the  underwriters,  to  rescue  the  cargo  :  the  resvjzlt 
was,  that  229  pipes  and  67  hogsheads  were  got  out,  of  whi^J* 
71  pipes  and  43  hogsheads  were  sound  and  fall,  and  17  pij^:»«* 
and  4  hogsheads  were  quite  empty  ;  the  residue  had  eitbei" 
partially   leaked,   or   were  more   or   less   damaged  by  ^tc^ 
water,  but  were  not  in  an  unmerchantal/le  state;  and  ship* 
might  cosily  have  been  procured  to  take  them  on  to  DubLiD. 
The  parties,  however,  who  had  saved  the  winos,  deeming  *' 
unadvisable  to  send  them  or,  advertised  a  sale,  on  the  claV 
preceding   which  (being  more  than  two  months   after  tb^ 
casualty),  the  underwriters  gave  notice  that  they  would  nol- 
sanction  such  a  step,  and  It  was,  accordingly,  postponed  i 
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)eptance  of  the  notice  to  abandon,  and,  therefore,  fixed  the  Constructive 
rights  of  the  parties  from  that  time.  Mr.  J.  Kichardson,  goods:  where 
liowever,  put  his  judgment  on  the  ground  (1),  that,  in  this  J^®^"Vln"d 
aise,  there  was  such  a  loss,  as  to  give  the  assured  a  right  of  cannot  be  for. 
ibandonment  at  the  time;  and  (2)  that  such  right  had  not  of  master  to 
been  devested  by  subsequent  circumstances :  as  to  the  first  "^^  ^^  ^^^^' 
point  he  said,  "  When  notice  of  abandonment  was  given  the  abandonment 

fl.  11  i»-i  11  »  n  ^y  *^®  under- 

ship  was  on  the  shore  on  her  side,  exposed  to  the  operation  of  writers. 
fche  wind  and  tide,  and  at  high  water  the  whole  of  the  cargo  Judgment  of 

,  .       ,  ,  .  .11  ,        Mr.  J.  Rich- 

was  immersed  m  the  sea ;  and  it  was  uncertain  whether  she  ardson. 

might  not  perish  with  the  rise  of  every  tide : "  as  to  the 
second  point,  after  remarking  generally  on  the  state  of  the 
cargo,  and  the  opinion  of  all  the  witnesses,  that  a  sale  was 
the  best  measure  for  all  concerned,  he  added,  '^  It  is  material 
to  observe,  that  such  part  of  the  wines  as  were  damaged  by 
the  salt  water  mtist  have  become  in  a  more  deteriorated  state 
by  delay y  or  by  sending  them  on  to  Dublin^  their  Jinal  port  of 
destination:"  undoubtedly  this  last  consideration  is  ma-  Remarks  on 
firria/(a),  and  may,  perhaps,  be  deemed  sufficiently  so  to 
reconcile  this  case,  on  its  facts,  with  the  other  authorities, 
even  without  putting  it  exclusively  on  the  ground  of  an 
acceptance  of  abandonment  by  the  underwriter. 

Where  the  original  ship  is  disabled,  and  perishable  goods.  Where  goods 
saved  from  her  hold,  are  reduced  to  such  a  state  by  sea-  nothing  if  sent 
damage  that  they  would  have  been  worth  nothing^  if  sent  on,  the^fore  wid  • 
and  are  therefore  sold  in  the  foreign  port,  for  less  than  the  thisisacon- 

-  -  ,     ,  -  p  ,  structive  total 

salvage,  this  is  a  clear  case  oi  constructive  total  loss,  espe-  loss. 

cially  where  there  are  no  procurable  means  of  transhipment,  (b)  ^^^'^  ^ikCv. 

In  such  case,  in  fact,  there  can  be  little  question   that  ^^i- 
the  assured    may   recover   the  whole   amount    of  the    in-  ^^*  ^' 
snrance,  even  without  notice  of  abandonment :  as  it  is  now  ^  B>ngh.  N.  c. 
settled  that  he  may,  wherever  the  cargo,  being  necessarily 
unloaded  at  an  intermediate  port  for  the  repairs  of  the  ship, 
is  sold  there  from  the  certainty  that,  if  sent  on,  it  will  perish 
before  arriving  at  its  port  of  destination,  from  the  progress 
of  putrefaction,  arising  from  previous  sea-damage ;  and  this, 

(a)  See  Roux  v.  Sal?ador,  3  Bingh.         (6)  Parry  v,  Aberdein,  9  B.  &  Cr. 
N.  C.  266.  411.     4  M.  &  Ryl  S4S. 
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Constructive  though  thc  original  ship  is  capable  of  being  repaired  so  as 

goods  r  where  to  take  on  the  residue  of  the  cargo,  and  actually  does  sa  (c) 
da**^  *S*and         ^^®  ^^*  *^^  difficulty  of  transhipment,  considered  with 

cannot  be  for-  reference  to  the  peculiar  nature  and  actual  state  of  the  cargo, 

warded — right  .  <■      ,       j,  /.  .       .  i«         i  '         i 

of  master  to  iSy  undoubtedly,  a  fair  Circumstance  for  the  master  to  take     ^^;e 

sell  the  cargo,  jj^^  Consideration  in  determining  whether  to  sell  or  to  for-   -i- 


^ 


The  cost  of       ward  the  cargo,  as  is  well  shown  by  the  two  followinir  cases 

transhipment,  •j         •  •  r« 

as  compared  decided  in  the  United  States:  —  A  cargo  of  coffee^  sugary 

babie  wortlTof  ^^  ^^^>  ^^^  landed,  without  damage,  after  the  wreck 

f^^  *^dS  ^^  ^^  disability  of  the  ship,  on  the  coast  of  Virginia,  aboa9^.K:^>,(il 

circumstance  forty  milcs  from  the  port  of  Norfolk,  to  which  port 

into  the  ma^*^  master  might  have  transported  it  by  land,  and  thenoe  for^r^ 

ter'sconsidera-  warded  it  to  its  Dort  of  destination  by  another  vessel,  at 

tion  m  clectmg  *  ^  -» 

whether  to  sell   expcusc  altogether  of  less  than  one-third  of  its  invoice  valu< 
rails  lip.    -j^gi^g^  q£  (jQijig  gQ^  however,  he  sold  it  on  the  beach 

within  a  fraction  of  that  value :  this  was  held  neither  to 
a  rightful  sale,  nor  a  case  of  constructive  total  loss,  (d) 
the  other  hand,  where  a  cargo  of  wheat  was  saved  firom 
stranded  ship,  and  got  ashore  much  damaged,  on  an  o] 
beach,  many  miles  from  the  nearest  port,  to  which  it  m^ 
have  been   transported  partly  along  the  beach,  and 
carried  several  miles  in  boats  with  great  hazard,  the 
held,  that  these  facts  justified  an  abandonment,  because  tKrse 
master,  as  the  agent  of  the  assured,  was  not,  in  this  ca9^ 
In  such  cases     bouud  to  tranship,  {e)    As  Mr.  Phillips  observes,  one  gronrxd 
the  catftoM       ^f  distinction  between  these  two  cases  undoubtedly  was  tt»« 
also  to  be  taken  different  nature  of  the  respective  cargoes,  the  expense  of 

into  considera-  ^  *  ^^  ,    .  • 

tion.  transporting   coffee,  sugar,  and  tea  being  very  trifling,  %^ 

respect  of  their  value^  in  comparison  with  that  of  transportiix£ 
groin. 
Tt  makes  no  As  wc  havc  already  seen,  one  ground  of  Lord  Mansfiel3^t 

the  vhtjte  caigo  decisiou  in  thc  case  of  Manning  v.  Newenham  was,  that,  thoo^^ 
wardcV^if'aii    P^^^  ^^  ^^^  cargo  might  liave  been  forwarded  by  ships  whL^sk 

(c)  Rous  V,  Salvador,  3  Btngh.  N.         («)    f  Treadweli    v.     Union    ^^>^ 
C.  266.     4  Scott,  1.  Comp.,  6  Cowen*8  Rep.  S7a,  dt^^sd^ 

(</)  j-  Bryant  (7.  Commonwealth  Ins.     Phillips,  326. 
Comp.,  6  Pick.  131.,  cited  2  Phillips, 
.^26. 


ly  CASE  OF  8£A-DAlfA6E  —  BIGHT  TO   SELL,  OB  TBAKSHIF.  1135 

were  in  port  at  the  place  and  time  of  the  casualty,  yet  the  CoMtnictive 
whole  of  it  could  not :  and  the  same  point  was  afterwards  goods :  where 
pressed  on  the  attention  of  the  Court  of  Bang's  Bench  (though  ^^  ^^^^^ 
not  adverted  to  in  their  judgment)  in  arguing  the  case  of  cannot  be  for- 
Anderson  r.  The  Royal  Exchange  Assurance  Company.  (/)  of  master  to 
There  is  now,  however,  no  doubt  that  this  circumstance  is  "^^  *^^  "^^*^' 
not  conclusive  in  determining  whether  a  sale  by  the  master  p*rtcanbe 

•     ••/»ii  11  t  •!  11         aent  on  m  a 

IS  justifiable,  or  the  loss  on  goods  constructively  total ;  but  comparatively 
that  if  any  part  of  the  cargo  can  be  forwarded,  with  a  chance  "tote,*?*  ought 
of  its  arriving  in  a  marketable  state,  and  means  exist  for  its  ^.^  ^^  , 

,  ,  ,  shipped,  and 

transhipment,  it  ought  to  be  so  forwarded,  and  cannot  right-  cannot  right- 
fully be  sold.    Thus,  where  part  of  a  cargo  of  indigo^  shipped       ^     *^ 
from  Calcutta  for  England,  was  saved,  without  any  material  East  India 
damage,  from  the  wreck  of  the  ship,  and  landed  at  the  Cape  ^  b?  ft^Ald. 
of  Grood  Hope,  and  there  sold  by  the  master,  instead  of  being  ^^7. 
forwarded,  as  it  very  shortly  afterwards  might  have  been,  by 
another  ship,  the  court  held  that,  as  the  jury  had  found  such 
iale,  under  the  circumstances,  not  to  be  necessary,  it  could 
vest  no  title  in  the  purchaser,  {g)    In  this  case,  indeed,  as 
Mr.  J.  Best  remarks,  there  was  no  pretence  for  a  sale,  the 
ship  was  wrecked   in  a  British  possession,  the  cargo  not 
perishable,  nor  materially  damaged,  abundant  means  of  tran- 
shipment existed,  and  it  might  have,  at  all   events,  been 
warehoused  at  the  Cape  till  the  owner's  directions  had  been 
received  as  to  what  was  to  be  done  with  it :  the  authority  of 
this  case  has  been  supported  by  subsequent  decisions  under 
very  similar  circumstances  (A) ;   and  the  position  derivable 
from  it  must  now  be  taken  as  undoubted  law. 

It  is  equally  dear,  and  is  established  by  the  same  autho-  A  sale  not 
rities,  that  if  a  sale  of  the  cargo  be  not  otherwise  justifiable,  fiabie  1^0^  ~ 
it  will  not  be  rendered  so  by  being  made  under  the  decree  of  vk^^^mil  * 
a  Vice-admiralty  court  abroad,  (i)  ndty  decree. 

(/)    See  Manning   v.   Newenham,  (A)  Morris  e.  Robinsqn,  3  B.  &  Cr. 

^i^Drd.     Anderson  v.  Royal  £ich.Ass.  196.     5  Dowl.  &  Ryl.  35.     Cannan 

Comp.,  7  East,  44.  o.  Meaburn,  1  Bingh.  243.     8  Moore, 

(p)  Freeman  v.  East  India  Comp.,  127. 

^  B.  &  Aid.  617.  (i)  Ibid. 
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Sect.  IV.   Cotutructivi  Total  Loss  on  Freight 

Abt.  1.  In  cases  of  Capture,  Seizure,  Detention,  Ige, 

CoiutructlTe  §  396.  We  have  already  seen  that  an  absolute  total  lo»<s 

freight— in  ^P  i™^  <^^^o,  or,  in  some  casee,  on  either,  involTes  u 
nwi^eip-  absolute  total  loss  on  freight;  in  other  words,  where  ^ 
<^rcumstaiice8  of  the  case  are  such  aa  to  make  the  ultinolc 
eamiog  of  freight  wholly  impossible,  no  notice  of  ibandiW' 
meat  is  requisite  in  order  to  enable  the  assured  on  frogbt 
to  recoTer  the  whole  sum  he  has  insured  on  that  inteiwt(i} 
On  the  other  hand,  where  the  circumstances  ore  snch  i>  U 
"^'^  *'  make  the  ultimate  earning  of  freight  highly  doubtful,  vitt 

out,  however,  destroying  all  hope  of  eventually  earning  i^ 
then  notice  of  abandonment  may  be  neceesary  to  entitle  Ik 
assured  on  freight  to  recover  as  for  a  total  loss  on  tbat  in- 
terest ;  in  a  word,  a  conatnictive  total  loss  of  ship  or  gooi 
is  a  constructive  total  loss  on  freight. 
""^o^Vfor .  "  -^'"^  /o">."  says  Tindal,  C.  J.,  "  the  assured  has » 
right  of  abandoning  the  freight  where  there  has  been  a  coo- 


cargo  pyt 
prima  fia: 
right  of  at 


Btructive  total  loss  of  the  siiip"(?):  but,  as  in  the  case  of 
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iment  to  the  underwriters  on  that  interest;  and,  after  Constructive 

mg  such  notice,  he  may  recover  against  the  underwriters  freight  — in 

for  a  total  loss,  provided  no  freight  is  earned  before  the  J^  &c*^*^ 

Qmencement  of  the  action,  (w)  


rhe  assured  on  freight,  however,  like  the  assured  on  any  Hence,  where, 

er  interest,  can  only  recover,  after  notice  of  abandonment,  ship  and  cargo 

Brding  to  the  actual  nature  of  his   damnification  at   the  ^^^^  frefTt 

ff  of  action  hroughty  and  if,  before  that  time,  freight,  in  was  abandoned, 

,  11      1  1    1  •        •    1  ^"*  *^*^  aban- 

event,  has  actually  been  earned,  his  right  to  recover,  as  donment  not 
a  total  loss,  is  devested.     An  insurance  w^as  effected  on  «^<^*^ptp<^»  »"<* 

'  the  ship,  before 

lomeward  freight  of  a  ship,  which  had  sailed  out  in  ballast  act|"n  brought, 

_,  ,  .  ,  p     .        arrived,  earning 

riiga,  under  a  charter-party :  after  the  greater  part  oi  the  full  freig'ht : 
go  had  been  loaded  on  board  at  Riga,  the  ship  was  seized  Jj^sured^on*** 
«r  the  Russian  embargo  of  the  7th  November,  1800 ;  the  freight  could 

11-1  "°^  recover  as 

"ter  and  crew  were  taken  out  and  the  cargo  re-landed :  on  for  a  total  loss. 

tiving  intelligence  of  this  casualty,  the  assured  gave  im-  Abel"  5  East 

Liate  notice  of  abandonment,  both  to  the  underwriters  on  ^^s. 

ght,  and  also,  on  the  same  day,  to  the  underwriters  on 

»9  with  whom  he  had  effected  a  separate  insurance :  in 

y^  1801,  the  embargo  was  taken  off,  the  master  and  crew 

o  released,  the  original  cargo  was  again  put  on  board,  and 

ship  arrived  with  it  in  this  country  before  action  brought, 

^ing  full  freight.  Under  these  circumstances.  Lord  Ellen- 

>^gh  held,  that  the  plaintiff  could  not  recover  a  total  loss 

nst  the  underwriters  on  freight ;  1.  Because,  in  fact,  there 

been  no  loss  at  all  of  freight,  as,  in  the  event,  it  had  been 

earned,  and  therefore  no  loss  could  be  properly  demand- 
from  the  underwriters  on  freight,  "  who  merely  insure 
^8t  the  loss  of  that  particular  subject ; "  2.  That  if  freight 
*  be  considered  as  in  any  other  sense  lost  to  the  assured,  it 
^Come  so  by  their  own  act  in  abandoning  the  ship  to  the 
^^vriters  thereon,  with  which  act,  and  its  consequences, 
^derwriters  on  freight  had  nothing  to  do.  (n) 

*^ere  retardation  of  the  adventure,  by  a  loss  of  the  a  mere  retard- 

ation  of  the 
voyage  gives  no 

Thompson  ».  Rowcroft,  4     Russian    embargo,  as   collected  />o«/, 
»    and  the  other  cases  on  the     p.  1146 — 1149. 

(n)  McCarthy  v.  Abel,  5  East,  388. 

4  D 
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total  losa  oa 
fteiRht  -  ia 


assured  oi 
freight  to 


CONSTRUCTIVE  TOTAL   M)S8  ON   FKEIGHT  — 

TOyRge  for  a  Beason>  gives  no  right  to  the  assured  on  frcsij 
to  recover  as  for  a  total  loss,  even  nfter  notice  of  abmci* 
ment,  if  it  does  not  prevent  the  freight  from  being  iiltin&at« 
■  earned  before  action  brought. 

A  British  ship  was  chartered  to  proceed  to  a  port   i 

the  Baltic  with  her  outward  cargo,  there  to  unload,  and  tlic. 

t  tail,  in  ballast,  to  Biga,  where  she  was  to  load  a  homewan 

was  efiected 


lent  the  freight  coi^  from  the  charterer's  agents.    Ai 


from  being 
ult'iniBtelf 


generally  on  freight  for  the  homeward  voyage.  The  tlip, 
having  performed  the  first  port  of  her  voyage  according  to 
the  charter-party,  sailed  to  Biga  in  ballast,  where  she  unTcd 
in  September,  and  was  immediately  seized  and  detuned  bf 

order  of  government,  without  being  suffered  to  load  a  cirgo. 
This  detention  continued  till  the  frost  set  in,  in  consequence 
of  which  the  ship  was  kept  at  Riga  all  the  winter,  and  nertJ 
got  a  loading  from  the  charterer's  agents  at  nil :  nest  eprij^ 
however,  the  master  procured  a  loading  from  other  ftncm, 
with  which,  before  action  brought,  he  returned  to  Engl""* 
and  earned  full  freight.  The  aaaured  claimed  a  tolal  1"** 
but  the  court  held  he  could  not  recover,  (o) 

The  grounds  on  which  the  court  proceeded  were,  that  "^ 
insurance  was  on  freight  generally,  not  on  ani/  partitv^ 
freight,     "  The  underwriter,"  said  Lord  £11  en  borough, "  '^ 
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he  particular  freight  contracted  for  by  the  assured,  or  a  Constructive 
losterior  freight,  makes  no  difFerencc:    if  freight  has  been  freight— in 
uUy  earned  there  can  be  no  loss  properly  demandable  by  the  ^^^  ^  *^P" 
ndenoriters,^  (p)  ' 

In  a  case,  indeed,  that  came  before  Sir  Vicary  Gibbs,  the 
ear  after  this  decision,  that  learned  person  intimated,  in  the 
curse  of  the  argument,  that,  "  when  the  freight  of  a  ship  is 
Qsured,  it  becomes  an  insurance  on  that  cargo  "  (q) :  but  the 
rear  following,  Lord  EUenborough  decided  the  case  of  Bar- 
Jay  V,  Stirling  on  the  same  principle  as  that  laid  down  in 
Everth  v.  Smith  (r) :  more  recently  it  has  been'  acted  upon 
)y  Lord  Tenterden  («),  and  may,  therefore,  be  considered  to 
►e  as  firmly  upheld  by  authority,  as  it  is  reasonable  on 
rinciple. 

If,  however,  freight,  though  ultimately  earned  after  a  valid  Where,  how- 

ever  the  ex— 

>tice  of  abandonment,  and  before  action  brought,  is  yet  pensesof 
Lamed  under  such  circumstances  that  it  is  of  no  benefit  to  earning  freight 

exceed  its 

^^  shipowner,  because  the  expenses  of  earning  it  exceed  amount,  ito 
»  amount,  this  will  not  devest  his  right  to  recover  as  for  a  matciy  earned 
fcal  loss,  except,  indeed,  in  cases  where  the  expenses  of  Jhe  i^'ie^    "^ 
trading  on  the  ship,  so  as  to  earn  freight,  were  incurred  by  ^^»*«  ^^tai, 

.  except  where 

^  directions,  or  by  the  master,  as  his  agent,  {t)  such  expenses 

ore  incurred 
by  the  assured. 

3HT.  2.    In   cases  where  the  Ship  is  sold  or  abandoned  as 
eparahle^  or  the  Goodsy  as  sea^damayed  and  incapable  of 
transhipment 


397.  If,  in  the  course  of  the  voyage,  the  original  ship  be  Constructive 
k^^bled  or  lost,  so  that  the  master  has  no  power  of  repairing  freight^  where 
;  he  has,  as  we  have  already  seen,  at  all  events  the  right,  ®^^p  **' ^P***^^ 

'  '  ^  ^     '  are  sold  for 

if  he  be  not  bound,  to  send  on  the  goods  by  another  sea-damage. 


-J),  if  such  can  be  procured;   and,  on  the  arrival  of  the  Freight  in 

cases  of  tran* 

shipment. 
.  jp)  See  2  Maule  &  Sel.  284.  286.         (r)  Barclay  v.  Stirling,  5  Maule  & 

^    also  the  S  P.  illustrated  in  Bar-     Sel.  6. 

'■'^  e.  Stirling,  5  Maule  &  Sel.  6.  (s)  Brockelbank  v,  Sugrue,  1  Mood. 

^9)  In  Green  v.  Royal  Exch.  Ass.     &  Rob.  102. 

^^tnp.,  1  Marsh.  Rep.  448.  (t)  Benson  v.  Chapman,  6  Mann.  & 

Gr.  792.     S.  C.  reversed  in  error. 
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ConstmciiYt      goods  at  their  port  of  deEtination,  on  board  Buch  subEtitnted 
freigin  where     alup,  the  wholc  freight  IB  earned  which  would  have  been  dne 
ore''6old^ir        ^'^  '^'^y  ^^^  delivered  in  the  original  ehip  (u) :  aa  m  ladi 
tea- damage.       caseSi  howcver,  it  IS  uncertiun  whether,  in   the  event,  att? 
freight  will  be  earned,  the  aseured,  on  receiving  intelligesDCC 
of  the   caaualty,  may  give  notice   of  abaodonment  to    lii 
underwriter  on  freight ;  and,  if  the  Bubetituted  bhip  does  «■• 
arrive  so  as  to  earn  freight  before  action  brought,  he  will  1 
entitled  to  recover  as  for  a  total  loas.  (r)     Tbe  mere  loss 
disability  of  the  original  ship,  then,  if  the  goods  may  be  sc 
on  in  another,  although  it  may  give  the  assured  a  fn-ini4_/W 
right  of  abandonment,  does  not  necessarily  involve  a    co 
etructive  total  loss  of  freight. 
I'reigiit  pro  If,  in  such  case,  the  merchant  shipper,  or  his  agent  at  tb 

intermediate  port,  consents  to  take  to  tlie  goods  as  they  Ik, 
instead  of  having  them  forwarded,  freight  pro  rata  is  due  te 
the  shipowner,  and  the  loss  on  freight  ie  only  a  partial  ioa, 
Lmson  which  will  not  warrant  an  abandonment  (w):   if,  howera; 

I^go'-'ol^''!^-  "I'l'^''  e'm'l^ir  clrciimstimcc^,  (Ik;  master,  without  any  dim-  ^ 
damaged  »i«n  tions  from  the  merchant,  necessarily  and  justifiably  ae!Is  the  j 
port  la  proreot  goods,  in  order  to  prevent  them  from  being  destroyed  by  IDf  f 
inoiltd^  rapid  progress  of  putrefaction  arising  from  sea-damage, 

freight  pro  raid  is  due,  and,  as  we  have  already  seen,  1 
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)imd  to  repair,  and  has  a  right  to  detain  the  cargo  a  Constructive 
enable  time,  until  such  repairs  are  finished,  unless  the  full  frcight^iuTo 
ht  is   tendered  by  the  shipper  of  the  goods.     If  the  »*>ip  or  |gx>da 

^    ^  .     .  .  •'«  •old  for 

er  waives  his  right  to  insist  on  the  full  freight  under  sea-damage, 
circumstances,  but,  instead  thereof,  permits  the  shipper  Theawur^ 
ike  his  goods  away,  and  forward  them  in  another  ship,  foJ*a°totia  ^^"^ 
IS  been  decided  in  the  United  States,  and  apparently  on  of  freight, 
good  grounds,  that  the  shipowner  cannot  avail  himself  master's  ncgli- 
le  master's  laches,  by  giving  notice  of  abandonment,  and  de^injrThc 
Bering  as  for  a  total  loss  against  the  underwriter  on  that  goods  for 

ireiguu 

e8t(jr) 

What  would  be  a  reasonable  time  to  wait  for  the  repjurs,"  What  is  a 
Chancellor  Kent,   **  cannot  be   defined,  but  must  be  time  to  wait 
med  by  the  facts  applicable  to  the  place  and  time,  and  ^^^  ^P**^ 
e  nature  and  condition  of  the  cargo ;  a  cargo  of  a  perish- 
nature  may  be  so   deteriorated,  as  not  to  endure  the 
^  for  repairs,  or  to  be  unfit  and  worthless  to  be  carried 

liere  the  original  ship  can  be  repaired  in  a  reasonable  ir  master  sells 
»  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  at  a  jJi^^ht'to*'*" 
mable  amount  of  cost  and  trouble,  and  with  a  fair  hope  ^or^wd  them, 

...  .  .  ,  \      the  loss  on 

ts  ultunately  amvmg  in  specie,  or  m  a  merchantable  freight  thereby 
J  at  its  port  of  destination,  it  has  been  held  in  the  United  b«"t^rown  cm 
es,  and   apparently  on  very  sound  principles,  that  the  theunder- 
%r  ought  to  send  it  on,  and  is  not  justified  in  selling ; 
that  the  shipowner  will  not  be  entitled,  on  the  ground  of 
Diaster's  negligence  or  improper  conduct,  in  selling  the 
Is  instead  of  forwarding  them,  to  give  notice  of  abandon- 
k,  and  recover  as  for  a  total  loss  on  freight,  {b) 
),  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship,  E^en  thougii 
putting  back  to  refit,  had  been  repaired  so  as  to  be  for"the  me™°* 


f  Herbert  r.  Hallett,  3  Johnson's  (6)  f  Saltus  o.   Ocean  Ins.  Comp  , 

.  98.     t  Griswold  v.  New  York  12  Johnson's  Rep.  107.,  cited  2  Phii- 

Comp.,  3   Johnson's  Rep.   321.  lips  on  Ins.  ?.52.    f  Bradhurst  v,  Co- 

k  V,  Maasachusscts'  Fire  M.  Ins.  liimbian  Ins.  Comp.,  9  Johnson's  Rep. 

.,  8  Pickering's  Rep.  104.,  cited  17.,  cited  2  Phillips,  354.     f  Griswold 

llipi  ovi  Ins.  355,  356.  v.  New  York  Ins.  Comp.,  1  Johnson's 

Kent's  Comm.,  vol.  iii.  p.  213.  Rep.  205.     2  Phillips,  355. 
44. 
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Cuiistcuciivc  capable  of  taking  on  the  goods,  and  the  goodd,  tliou^li  tsca- 
h^ehT^uen:  damaged,  were  capable  of  being  forwarded,  though  not  witli- 
siiip  Of  E™!'  out  inTolTiDg  a  considerable  delay  and  an  expense  equal  to 
M:a-damnge.  the  freight,  it  was  decided  in  this  country  that  the  master 
chnnfs  iniemt  could  Dot,  by  scUing  instead  of  taking  them  on,  entitle  the 
to  kII  iiMiead  ehipowner  to  throw  the  loss  of  their  freight  on  the  unden 
writer,  (c) 

In  these  cases,  in  fact,  the  master  has  a  right,  if  he  can 

repur  the  ori^nol  ship  in  a  reasonable  time,  or  offers  and  u 

ready  to  send  on  the  goods  in  another  ship,  to  insist  eitbei 

on  keeping  or  taking  on  the  goods,  or  on  being  piud  hia  fall 

freight :  whether  it  would  have  been  wise  or  foolish  in  tb* 

merchant  to  have  sent  on  Lis  goods,  under  ail  the  drcnix** 

stances  of  the  cose,  is  a  question  which  cannot  affect  tb^ 

relative  rights  of  the  assured,  and  the  underwriter  on  ffogA^ 

the  latter  of  whom  can  never  justly  be  made  responaible  fi" 

any  loss  on  freight  arising  from  the  neglect  or  laches  of  tS>^ 

assured,  or  of  the  master  as  bis  agent,  ((f) 

If  tiiu  niaiitcr,         If  the  master,  instead  of  sending  on  the  cnrgo  in  anotl»*^ 

ing  tiio  ori-        vcssel,  or  Selling  it  where  it  lies,  repairs  the  original  sU])  o* 

f'IIdm"'"on  iha    bottomry,  and  the  rep^red  ship  subsequently  arrives  MvT" 

good,  in  action   brought,  earning  full    freight,  but    subject  to  a  lio« 

under  the  bottomry  bond  to  an  amount  greater  than  the  join* 
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stfds  brought  her  on  to  Liveq)ool,  where  she  arrived  before  Constructive 
e  commencement  of  the  action^  earning  full  freight^  but,  freight  where 
trdened  with  a  charge  on  the  bottomry  bond,  which  ex-  ^^^,^1^^^^ 
eded  the  joint  amount  of  the  ship's  value  as  repaired,  and  of  sea-damage. 


e  freight  earned :  the  plaintiff,  who  had  given  due  notice  a  total  loss. 

abandonment  on  first  hearing  of  the  probable  expense  of  chamnan 
pairs,  allowed  the  ship  to  be  sold  and  the  freight  paid  over  ^  M.  &  Gr. 
I  behalf  of  the  obligees  on  the  bottomry  bond,  and  then 
<A.  the  imderwriters  on  freight  as  for  a  total  loss :    when 
m  case  first  came  before  the  Court  of  Common  Fleas,  that 
Durt  held  (on  the  authority  principally  of  Holdsworth  v, 
"ise),  that  this  was  a  constructive  total  loss  on  freight  (e) : 
e  Court  of  Exchequer  Chamber,  however,  reversed  the  Judgment  of 
5gment:    we  have  already  seen  the  grounds  of  their  de-  ExchMuer^ 
fcion  as  to  the  ship :  with  regard  to  the  freighty  they  ss5d.  Chamber. 
Bt,  as  the  voyage  was,  in  fact,  completed,  and  the  ship 
rived  safely  earning  freight,  it  could  not  be  said  that  the 
IS  on  freight  was  total,  even  though  the  master  might  have 
ted  erroneously  in   repairing:    "whether,"  said   Mr.  B. 
irke,  in  giving  the  judgment  of  the  court,  **  there  were  or 
ire  not  circumstances  in  which  the  owners  might  have  been 

liberty  to  treat  the  loss  as  total,  give  up  the  adventure, 
d  so  cause  a  total  loss  on  freight,  yet,  as  the  adventure 
IS  not,  in  point  of  fact,  abandoned,  the  total  loss  on  freight 
s  not  arisen.  But  then  it  is  argued  that  freight,  though 
rnedy  has  never  been  received  by  the  plaintiff,  but  went  to 
3  obligee  of  the  bottomry  bond :  but  the  obligee  of  such 
nd  appears  to  us  to  be  just  in  the  same  situation,  as  the 
lignee  of  the  freight  by  transfer  from  the  plaintiff  himself, 
>vld  have  been ;  and  there  is  no  doubt  that  the  receipt  by 
^h  an  assignee  would  be  a  receipt  by  the  plaintiff  himself: 
instead  of  borrowing  by  the  master^s  agency  on  bottomry, 
3  plaintiff  himself  had  borrowed  for  the  repairs  and  mort- 
^ed  the  freight,  the  case  would  have  been  similar:  we 
nk,  therefore,  that  the  plaintiff  is  in  the  same  situation  as 
)ugh  he  had  received  the  freight  himself."  {f) 

e)  Benson  v.  Chapman,  6  Mann,  h         (f)  MS.  and  from  the  short-hand 
792,  writer's  notes  of  the  judgment. 

4  D  4 


ship  ur  goods 
are  sold  for 

If  uiidiTirritet 
□n  freight  hu 

inp!  of  ihe 

great  purl  at 

cargu  lust,  he 
is  entitled  to 
the  frtight 
uUimardy 
corned  by  the 
nrrival  of  llle 
repaired  ship 
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We  have  already  had  occasion  to  observe,  that  an  ica.* 
ance  on  the  freight  of  a  ship  for  a  given  voyage  ia  azi 
surance  on  any  freight  thnt  may  be  earned  by  the  ahip  m 
course  of  such  voyage,  and  not  only  on  the  freight  of  ■t 
cargo  firsts  shipped  on  board.  This  principle  is  iilustia.C 
by  the  following  case :  an  insurance  was  effected  on  -^ 
homeward  freight  of  a  general  or  seeking  ship,  for  a  njt^ 
from  her  ports  of  loading  in  Jamaica  to  her  ports  ofcX 
charge  in  the  United  Kingdom,  with  an  extensive  liberty 
dischai^c,  exchange,  and  take  on  board,  goods  at  any  of  ^^■ 
British  and  foreign  West  India  islands :  the  ship,  IutS-^ 
sailed  with  a  cargo  loaded  for  Jamaica,  was,  in  the  coarso 
her  voyage,  driven  ashore  on  the  coast  of  Cuba,  where  'ft-I 
grealjer  part  of  her  original  cargo  was  washed  out  of  1l^ 
slfe  was  then  taken  round  to  the  Havannah,  where  afi-c^ 
cargo  was  loaded  on  board,  and  with  this,  together  witb  vZn 
remaioed  of  her  original  cargo,  she  proceeded  to  Ffg^*"** 
and  earned  freight  The  court  held  that  the  irei^t  n 
earned,  after  deducting  the  expenses  of  earning,  veettd  a 
the  underwriters  on  freight,  who  had  accepted  a  notice  d 
abandonment  and  adjusted  a  total  loss,  (y) 
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abandonment  has  been  made^  and  accepted  by  both  sets  Constructive 

...  •  1  /**ixxi  I.*        •  total  loss  on 

underwriters,  arrives  and  earns  ireight:  the  question  is,  freight  — 

ich  set  of  underwriters  shall  take  the  benefit  of  the  freight  ®^*^*  of  aban- 

*^  donmeut  of 

earned  ?     The  question  was  litigated  before  the  English  ship  on 

irts,  a  long  time  before  it  was  finally  decided,  in  several L 


abandonee  of 


es,  most  of  which  arose  out  of  the  Kussian  embargo  of  sh*" t^^^ti"^ 
M),  and  are,  therefore,  known  in  insurance  law  as  the  ^holeofthe 

freight  pending 

issian  iiimbargo  cases.  at  the  time  of 

In  the  first  of  these  cases  the  facts  were,  that  the  owner  and  ultimately 

a  chartered  ship,  which  he  had  sent  out  to  Riga  for  a  earned  by  the 

^      .  .  ^  ship's  arrival  ? 

•go  of  masts,  and  with  which  she  was  to  return  to  Ports-  where  in 
luth,  insured  the  ship  with  one  set  of  underwriters,  and  the  ""^^  <^»  t^e 

/»         1  assured,  in 

ighty  for  the  homeward  voyage,  with  another  set  of  under-  consideration 
iters.     On  the  7th  November,  1800,  the  ship,  after  part  atotiifo^ 
the  car£ro  was  on  board,  was  seized  under  the  Russian  agrees  to  as- 
bargo  of  that  date,  the  master  and  crew  were  marched  derwriter  on 
the  country,  and  the  cargo  shipped  was  re-landed :  xhe  inte^est*in  any 
ured,  on  hearing  this,  abandoned  ship  and  freight  to  the  ^^^^  «aJvage, 
pective  sets   of  underwriters,  who  respectively  adjusted  ^'»ter,  on 
ii  him  as  for   a   total  loss,  he  binding  himself,  by  an  total  loss,  may 
lorsement  on  both  policies,  to  make   an  assignment   to  [he^wsur'^d" 
h  set  of  underwriters  of  all  his   interest  and  right  in  any  freight  thnt 
r  thing  that  might  be  ultimately  restored  for  their  benefit,  be  earned.*    ^ 
May,  1801,  the  embargo  was  taken  oflP,  the  master  and  RowTJX  "' 
w  released,  the  same  cargo  re-loaded  on  board,  and  the  *  East,  S4. 
p  arrived,   earaing  freight,  which  the  assured  received, 
lording  to  the  terms  of  the   charter-party.     No  assign- 
nt   having    been   executed    by   the   assured,   the   under-- 
iters  on  freight  brought  their  action  against  Awn,  to  recover 
J   freight  thus   earned  and   received   by  him,  as   money 
i    and  received  to    their  use.  (A)     Lord   Ellenborough,   . 
bhout  going  into  the  general  question,  as  between  the  two 
s  of  underwriters,  held  that  the  plaintifis  in  this  action 
re,  at  all  events,  entitled  to  what  they  claimed,  by  virtue 
the  specific  contract  made  with  them  by  the  assured,  and 


A)  Besides  the  indebitatus  counts,  there  were  two  special  counts  setting  forth 
the  facts  as  above  stated. 
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Cini'^trirctire  by  wliicli  he  was  bound,  (i)  Very  sliortly  afterwarde,  i 
freight — effect  case  —  of  which  the  facta  were  substaotially  the  eame,  eicept 
'*'n't'"fsM  **"**  *^  ^'P  **®  ""'  *  chartered,  but  a  general,  ship- 
mi  freighL  received  the   same   decision   from  the   Court  of  Commoa 

Tiie  auured  In  McCarthy  V.  Abel,  which  was  a  case  of  the  eame  bod* 

a  total  loM  ^^'^  arising  out  of  the  same  embargo,  tJu  parting  were  di^trai : 
againsi  the  va-  jj^  jj^j  ^g^  ^],g  assured,  On  first  hearing  of  the  detention) 

dctwNieri  on  '  » 

freight,  ia  abandoned  ship  and  freight  to  the  respective  sets  of  undo-  * 

freight  is  Writers  on  the  same  day,  and  executed  a  deed  of  aBsignmOit 

""n^^'ilnd        °*  "^  ^^°  interest,  right,  and  property  in  the  ship  to  tniBtcW, 

only  lost  to        for  the  benefit  of  the  respective  underwriters :  the  ship,  as  in 

iiU  pretiou*       the  two  former  cases,  having  arrived  earning  full  frei^t,  md* 

r'^e  undM-     freight,   minus  the  expenses   of  earning  it,  was  paid  oreT) 

writer  on  ship,  gnder  an  indemnity,  to  the  underwriters  on  tkip :  and  th* 

Ahui,  5K«»t,     underwriters  <m  freight  having  refused  to  pay,  the  assure" 

^^'^'  brought  his  actiou  against  them,  on  the  policy,  for  a  tot» 

loss :   Lord   Ellenborough,   as  we  have  already  seen,  hel* 

that  he  could  not  recover,  1.  Because  the  freight  inEorC 

had,  in  fact,  not  been  lost,  but  earned ;  2.  That  if,  in  m? 

sense,  it  had  been  lost  to  the  plaintiff,  it  wa«  so,  owing  no' 

to  any  of  the  perils  insured  agiuust,  but  by  his  own  sd 

in  abaudoning  to  the  underwriters  on  ship,  with  the  con' 
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the  two  sets  of  underwriters  was  not  submitted  to  the  Constructive 
rt:  had  it  been  so,   Lord  Ellenbqrough  and  the   other  freight— effect 
jes  intimated  a  very  strong  opinion,  that,  after  an  aban-  ^^^^f^l^{ 
xient  of  ship  to  the  underwriters  on  ship,  the  freight,  on  freight. 
g  the  earnings  made  by  the  subsequent  use  of  that  which  there  can  be 
then  become  the  property  of  others,  could  not  be  abandoned  "**  * J*^o^#he 
aether  set  of  underwriters,  especiaUy  in  the  case  (as  this  underwriters 
^  of  a  seeking  ship,  where  it  seemed  impossible  to  separate  sharp  v. 
Dliaracter  of  owner  of  the  ship  from  that  of  owner  of  the  !?£^J**24 
fht:  as,  however,  the  only  question  before  the  court  was 
amount  which  the  defendant  was  entitled  to  deduct  as 
expenses  of  earning  freight  (as  to  which  the  case  will 
considered  presently),  they  gave  no   opinion  upon  the 
leral  question.  (/) 

Ln  the  next  case,  the  attempt  to  bring  the  general  question  Ker  ».  Os- 
"ore  the  court  was  defeated  by  a  technical  objection :  the  373.  * 
ion  having  been  brought  by  the  underwriter  on  the  freight, 
:  against  the  party  to  whom  the  freight  earned  by  the  ship 
3  been  paid  over,  with  the  concurrence  of  both  sets  of 
derwriters,  as  stake-holder,  but  against  the  assured,  (m) 
At  length,  however,  the  question  was  brought  fully  and 
rly  before  the  court,  on  the  following  state  of  facts :  — 
The  defendant  (shipowner)  had  insured  a  general  seeking  a.  insures  «Ai/; 
p  with  one  set  of  underwriters,  and  afterwards  her  freight  freight  with  c.^ 
th  another  set  of  underwriters,  by  two  separate  policies,  *"^  makes  two 

•^  *•  *  separate  aban-  ^ 

le  ship  having  been  captured  in  the  course  of  the  voyage,  donments  on 
5  defendant  gave  immediate  notice  of  abandonment  to  both  ofshtp"to  ]I.\ 
a  of  underwriters  on  the  same  day,  which  notice  they  re-  *"*i,**f  ^55*'* 

to  v^«  t  neiu 

actively  accepted.     Afterwards,  the  ship,  having  been  re-  that  the  aban- 

1  •!  •         r     •    ^  ^  j\i.  ^/»  donment  of  the 

>tured,  arrived,  earnmg  freight ;  and  the  two  sets  01  un-  ^^i^  ^^  ^ 
rwriters   settled  with  the   defendant   as  for   a  total  loss,  ^^*!^  *?  I*'!" 

all  the  freight 

der  an  agreement  that  the  ship  should  be  sold,  and  the  ultimately 
fendant  hold  the  proceeds  of  her  sale,  and,  also,  the  freight  ship. 
tually  earned,  for  the  use  and  benefit  of  the  parties  legally  ^^5*m^^^&i 
titled  thereto :  the  money  realized  by  the  sale  having  been  79. ;  s.  c.  in 
id   over   to  the  underwriters  on  ship,  they   now  further  &  Bi'ngh.379.; 
umed  to  recover  from  the  defendant  the  amount  of  the  ^  Moore,  116. 

7)  Sharp  ».  Gladstone,  7  East,  24.  (m)  Ker  v.  Osborne,  9  East,  378. 
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Coiiatrueii«e  freight  hdd  by  Mm,  under  the  agreement  already  iiiendoKz« 
freigiii— eiTei^  ^  majority  oftlic  Court  of  King's  Bench  held  that  they  -nren 
ofmiiondoii-       entitled  to  recover(n);  and  this  iudinneiit  was  confirmed  fcr 

ineiit  ofiJiip  v    / '  JO  I 

on  itcight.         the  Court  of  Exchequer  Chamber,  (ft) 

Gruunits  on  In  thc  Court  bclow,  tlie  grounds  on  which  Lord  EUec- 

.'ll-™it"'orth8  ^■^"gl"'  Mr.  J.  Abbott  (afterwards  Lord  Tenterden>  %ai 
Court  rcited  Mr.  J.  Holroyd  rested  their  judgment  were  mainly  these:  that 
OD  abaodomuent  to  the  underwriter  on  ship  transfers  to  bs" 
not  merely  the  hull,  but  the  use  of  the  ship,  and  the  aJva^ 
taget  resulting  from  the  completion  of  the  voyage  that,  •" 
abandonee  of  ship,  "  he  hag  all  the  rights  of  the  shlpowi**' 
cast  upon  him  by  operation  of  that  emphatic  word,  ia  tJv 
law  merchant,  ■  abandonment/  and,  being  so  entitled,  bs  ■ 
right,  if  he  uses  the  ship  for  completing  the  voyage,  to  b^* 
earnings,  as  against  all  the  world;"  that  it  is  a  priira[>* 
clearly  established,  that  if  thc  ship  be  sold,  the  vendee  ^ 
entitled  to  freight  as  an  incident  to  the  ship ;  thai  ahatd^** 
mext  is  equivalent  to  a  sale  of  the  ship,  and,  therefore,  t 
a  complete  transfer  of  all  rights  consequent  upon  a  s 
eluding  freight.  Upon  thcso  grounds,  they  held  tlist  tl»f  J 
plaintiff,  as  abandonee  of  ship,  became  entitled  imraediataJj  I 
to  all  the  freight  ultirajitely  earned,  as  a  necessary  conse*  i 
quence  of  the  abandonment,  and  was,  therefore,  entitled  f 
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^nment^  more .  than   he   has  insured;   that  great   inconvc-  Constructive 
Lcnce  might  result  from  the  sale, — as,  suppose  the  ship  to  freight*^  effect 
fcve  performed  nine-tenths  of  her  voyage  at  the  time  of  o^«*»aDdon. 
>aoclonment,  the  underwriter  on  ship  would  receive  the  on  freight 
Eoole  benefit  and  earnings  of  the  voyage,  although  he  is  only 
a  few  days'  expense  for  provisions,  (q) 

Ihe  Court  of  Exchequer  Chamber,  in  affirming  the  judg-  Grounds  of  the 
^nt  of  the  court  below,  put  their  decision  on  the  ground  Court  of  Ex- 
^t,  as  abandonment  was  only  a  different  term  for  assign-  ^^ambe 
CMit,  and  the  same  thing  in  effect,  and  as  in  every  other 
8«e  the  assignment  of  ship  vested  in  the  assignee  a  right  to 
^  freight  earned  thereby,  so  it  would,  also,  where  ship  and 
^ight  were  separately  insured  and  separately  abandoned, 
feJess  in  this  case  the  general  effect  of  an  assignment  of  ship 
cald  be  shown  to  be  modified  by  any  agreement,  cither  ex- 
or  implied,  between  the  parties,  or  by  general  usage ;  — 
t  nothing  of  the  kind  being  shown  (the  case  only  amount- 
'  to  claim  on  one  side,  and  resistance  to  such  claim  on  the 
er),  the  contrary  was  to  be  presumed,  and  there  was  con- 
uently  no  reason  why,  in  this,  as  in  every  other  case  of 
gnment,  an  abandonment  of  the  ship  should  not  vest  in 
^fe  abandonees  a  title  to  the  freight  earned  by  her.  (r) 
T-l'he  result,  therefore,  of  the  English  jurisprudence  on  this  Result  of  Eng- 
t  jit  must  be  taken  to  be,  that,  in  case  of  separate  insurance  dcnce"*^**^'"' 
cS  abandonment  of  ship  and  freight  to  different  sets  of 
^derwriters,  the  underwriters  on  freight  take  nothing  by 
^  abandonment,  but  the  whole  freight  pending  at  the  time  of 
*    casualty,  and  ultimately  earned  by  the  ship  on  arrival,  is 
K  mtferred  to  the  abandonees  of  the  ship  as  an  inseparable 
^Sdent  thereto,  {s) 

is  rule  of  law  is  avowedly  based  on  the  principle,  that  Principles  on 


'^ht  is  inseparably  incident  to  the  ship,  just  as  rent  is  to  lish  doctrine 

-9)  Per  Bayley,  J.,  5  Maule  Be  Scl.  writer  claimed  and  recovered  the  whoU 

' — 66.  freight ;  nor  was  any  distinction  taken 

^'•')  Sec  the  judgment  of  the  court  between  the  freight  accruing  prior  and 

delivered  by   Dallas,  C.  J.,  2  Brod.  auhaequent  to  the  lots,  or  prior  and  sulh' 

^ingh.   384 — 387.     5  Moore,  125  sequent  to  the  abandonment.    Sec  Kent's 

•^^29.  Comnu   vol.  iii.   p.  33').  note  (a),  cd. 

(•)  In  Case  v.  Davidson  the  under-  184'!. 
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Constructive 
total  loss  on 
freight — effect 
of  abandon- 
ment of  ship 
on  freight. 

rests  —  that 
freight  Ls 
inseparably 
incident  to  the 
ship,  and 
necessarily 
passes  with  it 
on  transfer. 

The  freight 
transferred  by 
the  abandon- 
ment is  the 
whole  freight 
pending  at  the 
time  of  the 
easuaUift  and 
ultimately 
earned  by  the 
ship. 


But  the  aban- 
donment does 
not  transfer 
freight  earned 
pro  rata,  or  by 
actual  delivery 
of  part  of  the 
cargo  under 
the  terms  of 
the  charter- 
party  before 
the  casualty. 


the  reversion,  so  that  a  transfer  of  the  ship  necessarily  con- 
veys to  the  transferee  a  right  to  all  the  freight  which  she  is 
in  the  course  of  earning,  at  the  time  from  which  the  transfer 
takes  effect,  or  may  earn  subsequently  (t) :  although^  indeed, 
in  the  ca^e  of  a  chartered  ship,  the  transferee  would  not  have 
the  right  of  suing  for  the  freight  on  the  charter-party,  except 
in  the  names  of  the  transferors,  (u) 

The  freight  transferred  by  the  abandonment,  is  the  whole 
freight  pending  at  the  time  of  the  casualty ^  which  gave  occasion 
to  the  abandonment^  and  ultimately  earned  by  the  ship:  this 
follows  from  the  principles  —  1.  That  an  abandonment,  if 
accepted  and  effectual,  clothes  the  abandonee  with  all  the 
rights  of  ownership  from  the  moment  of  the  loss  that  gave 
the  right  to  abandon,  and  substitutes  him  from  that  time  in 
the  place  of  the  assured  (t?);  2.  That  freight  earned  under 
an  entire  contract  is  never  apportionable,  except  by  express 
stipulation  (as  where  it  is  agreed  that  a  portion  of  the  freight 
shall  be  paid  on  the  ship's  arrival  at  an  intermediate  port),  or 
by  act  of  the  parties  (as  where  the  merchant  shipper  agrees 
to  take  his  goods  at  the  port  of  distress,  in  which  latter 
case,  freight  pro  ratd  is  due). 

If,  in  point  of  fact,  some  freight  has  been  earned  before  ike 
casualty  took  place,  by  payment  of  part,  or  delivery  of  part  of 
the  cargo,  under  the  terms  of  the  charter-party,  at  an  ante- 
cedent port,  or  by  an  agreement  between  the  shipowner  and 
the  merchant,  whereby  freight,  pro  ratdy  has  become  due  on 
part  of  the  goods,  it  should  seem  that  the  freight  so  paid, 
or  so   api)ortioncd,   would  not   vest  in    the   abandonee  of 
the  ship. 


^ 


(/)  Chinnery  v.  Blackburn,  1  II. 
Bl.  1 1 7.  notes.  Morrison  v.  Parsons, 
2  Taunt.  407.  Dean  r.  M*Ghie,  12 
Moore,  185.  This  principle  is  also 
well  developed  by  Emerigon,  who 
compares  the  sale  of  ship  to  the  sale 
of  an  orchard,  and  says  that  the  right 
to  the  pending  freight  is  as  much 
transferred  in  the  one  case,  as  the 
right  to  the  hanging  fruit  in  the  other. 


Cliap.  xvii.    sect.  9.    voL  ii.  p.  256. 
ed.  1827. 

(«)  Splidt  V.  Bowles,  10  East,  S79. 

(»)  Emerigon,    chap.  xviL'sect  6. 
vol.  ii   p.  232.  ed.  1827,  and  ibid.  256., 
goes  further,  and   says  it  nukei  the 
abaildoner  owner  from  the  oouiinence* 
ment  of  the  risk  (de*  le  priueipe) ;  but 
this  seems  incorrect.     See  poti^  Chap. 
IX.  Sect.  VII. 
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The  point  has  never  been  raised  for  direct  decision  in  our  Constructive 

,  •i/»«i        total  loss  on 

courts ;  but  seems  indirectly  to  have  been  disposed  of  m  the  freight  —  effect 

c«e  of  Luke  v.  Lyde,  where  a  shipowner,  who  had  insured  ^^nT^ftTp 

his  ship,  but  not  the  fr eighty  and  had  abandoned  to  the  under-  <>»  freight. 

writer  on  ship,  was  allowed  to  recover  against  the  shipper  of 

the  goods  pro  rata  freight,  which  had  become  due  upon  them 

before  the  casualty,  which  gave  the  right  to  abandon ;  and 

this,  although  the  objection  was  taken  that  he  was  precluded 

of  his  action  by  the  abandonment,  (w)     When  this  case  was 

cited  in  Thompson  v.  Rowcroft,  Mr.  J.  Le  Blanc  remarked, 

**  that  was  freight  already  earned  at  the  time  of  the  abandon^ 

meiity  {x) 

On  the  whole,  therefore,  the  doctrine  of  our  law  on  this  Recapitulation. 
subject  seems  to  b^ —  1.  That  the  wihole  freight  pending  at 
the  time  oftlie  disaster y  and  subsequently  earned  by  the  ship, 
is,  by  virtue  of  the  abandonment,  absolutely  and  entirely 
vested  in  the  abandonee  of  ship ;  2.  That  consequently  if  the 
entire  freight  for  the  voyage  be  then  pending,  the  whole  is 
transferred  by  the  abandonment :  if  however,  a  portion  of  the 
freight  have  been  previously  earned  under  the  terms  of  the 
charter-party,  as  by  delivery  of  part  of  the  cargo  at  an 
intermediate  port,  or  if  freight,  pro  rat&y  have  become  due 
before  the  loss,  such  previously  earned  portions  of  the  freight 
would  not,  it  seems,  be  transferred  by  the  abandonment  of 
the  ship,  (y) 

In  Case  v.  Davidson,  Mr.  J.  Bay  ley  intimated  (and  Mr.  From  this  state 
Beneck6  strongly  supports  the  same  view)  that,  from  this  seems  to  follow 
state  of  the  law,  it  necessarily  follows  that  an  underwriter  on  *^".*  ^^^  «nder- 

'  •'  writer  on 

fireight,  who  has  accepted  an  abandonment  of  freight  and  freiarht  who  has 
adjusted  as  for  a  total  loss,  would  be  entitled  to  recover  back  for  a  total  \o^l 
from  the  assured  the  -freight  ultimately  earned  {z) :  and,  tt re^overtaci! 
indeed,  this  conclusion  seems  unavoidably  to  follow,  unless  it  ^'"o™  the 

assured  the 
proceeds  of 
freight  ulti- 
(w)  See  Luke  ».  Lyde,  2  Burr.  882.     lips  says,    "it   is  always   taken    for   mately  earned. 

(jr)  Per  Le  Blanc,  J.,  in  Thompson  granted  that  an  abandonment  of  the 

V.  Rowcroft,  4  East,  44.  ship  does  not  include   such   freight." 

(y)  The  law  in  France  is  now  settled  Vol.  ii,  p.  450. 

to  be  the  same.  .  (See  po»t. )     In  Eng-  (z)  Per  Bay  ley,  J.,  5  Maule  &  Sel. 

land  and  the  United  States,  Mr.  Phil-  85.     Benecke,  Pr.  of  Indcm.  410. 


1152 


CONSTRUCTIVE   TOTAL   LOSS  ON  FREIGHT. 


Constructive 
total  loss  on 
freight  — 
cflcct  of  aban- 
doninent  of 
ship  on 
freight. 

He  may  clearly 
do  so  where 
the  rights  of 
the  abandonee 
of  tihip  do  not 
interfere 


As  a  practical 
rule,  ship  and 
freight  should 
be  insured  in 
distinct  poli- 
cies ;  if  in  one 
policy,  then 
with  specific 
clauses. 

In  the  United 
Sutes  the 
whole  freight 
in  such  case  is 
apportioned 
pro  rata  into 
freight  earned 
beforct  and 
freight  earned 
after,  the 
casualty :  the 
former  goes  to 
the  underwriter 
on  freight,  the 
latter  to  the 
underwriter  on 
ship. 


can  be  supposed  that  the  assured  Is  to  be  allowed,  by  aban- 
doning the  ship,  to  transfer  to  a  third  party  those  rights  to 
which  the  underwriter  on  freight  would  otherwise  be  entitled 
as  abandonee  of  the  freight,  and  thus  to  make  the  latter 
liable  for  loss  originating,  not  in  the  perils  insured  against, 
but  in  the  act  of  the  assured  himself.  Accordingly,  in  a  case 
where  the  claims  of  the  abandonee  of  ship  were  not  en- 
forced, it  has  been  decided  in  this  country,  that  the  abandonee 
of  freight,  who  has  adjusted  a  total  loss,  may  claim  from 
the  assured,  as  salvage,  any  freight  ultimately  earned  less 
the  necessary  expenses  of  earning  it.  (a) 

The  practical  result  of  this  state  of  the  English  law  seems 
to  be,  that  ship  and  freight  should  be  made  the  subject  of 
one  and  the  same  insurance,  or  tliat,  when  separately  insured, 
clauses  should  be  introduced  for  an  equitable  apportionment 
of  the  freight  salvage,  (h) 

§  399.  Our  law,  although  it  must,  for  the  present,  be  taken 
to  be  fixed  by  Davidson  v.  Case  (c),  seems  undoubtedly  to 
present  the  anomaly,  "  that  the  assured  on  freight  may,  by 
making  a  distinct  contract  with  a  third  party,  deprive  the 
underwriter  on  the  freight  of  the  salvage  to  which  he  would 
have  been  entitled  had  no  such  contract  been  made."  (rf)    In 
the  United  States  this  inconsistency  is  sought  to  be  avoided 
by  making  an  apportionment  of  the  freight  earned,  partly 
before,  and  partly  after,  the  event  for  which  the  abandonment 
on  ship  is  made.     The  rule  there  has  long  been  understood 
to  be,  that,  on  an  accepted  abandonment  of  the  ship,  the 
freight  earned  previous  to  the  loss  is  to  be  retained  by  the 
shipowner,   or  by   his   representative,   the   underwriter  on 
freight,  to  wKom  it  has  been  abandoned,  and  that  only  the 


(a)  Barclay  r.  Stirling,  5  Maule  &  toun,  in  the  House  of  Lords  (not  yet 
Scl.  6.  dccidtid  there),  appears  to  open  afredi 

(b)  See  the  remarks  of  Ch  J.  Dallas  the  whole  question  :  should  judgment 
in  Davidson  v.  Case,  2  Brod.  &  Bingh.  be  given  in  this  case  before  these  dieets 
SB7  ;  and  sec  Beneclc^,  Pr.  of  Indem.  go  through  the  press,  it  will  be  given 
413.  in  the  Addenda. 

(c)  The  case  of  Stewart  r.  Dennis*         (d)  2  Phillips  on  Ins.  458. 
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1  subsequently  to  the  time  of  loss  vests  in  the  ConstruetiTe 

18"^P-W  freight - 

y  seems  that  this  rule  is  more  free  from  obiec-  «ff«?tofaban- 

'  •'  donment  of 

u:  own ;  nor  does  there  appear  to  be  any  great  «hip  on 

ts  practical  application.     Thus,  in  a  case  where    '^^^ 

:ht  had  been  abandoned  to  the  respective  sets  of  ^"  doctrine 

*  *^  seems  prefer* 

on  account  of  the  capture  of  the  ship  after  she  aI>1c  to  our 
d  eiffht-'fiinths  of  the  voyage  insured,  the  court  tion  of  its  prac- 
}  underwriters  on  the  freight  were  entitled,  in  in*^t{,^united 

abandonment,  to  all  the  vessel's  earnings  pre-  States. 
le  casualty,  —  that  is  to  say,  etght-ninths,  and 
ship  to  the  remaning  ninth.  (/)     This  case  is 
»1  with  that  put  by  Mr.  J.  Bayley,  in  order  to 

unfairness  of  the  English  rule;  according  to 
derwriter  on  the  ship^  in  such  case,  would  re- 
le  benefit  and  earnings  of  the  voyage,  although 
'  be  at  a  few  days'  expense  for  provisions,  &c.  {g) 
,  where  insurances  on  pending  freight  {fret  it  Law  in  France 
Aibited,  the  question  cannot  arise  as  between  ^anaband^- 
>f  underwriters:  but  the  general  questiop  as  to  mentof  shipon 
in  abandonment  of  the  ship  on  pending  freight 

to  a  great  deal  of  embarrassed  litigation.  The 
1681  had  no  specific  regulation  on  the  point, 
mals  denied  to  the  underwriter  on  ship  any 
e  goods  saved.     Valin  exposed  the  error,  and  Opinion  of 

Valin  * 

at  an  abandonment  of  the  sliip  ought  to  carry 
le  freight  pending,  and  in^the  course  of  being 
time  of  the  casualty,  whether  stipulated  to  be 
ce  or  not ;  but  not  freight  actually  earned  ;  as, 
rhere  the  freight  of  the  outward  passage  having 

im.  vol.  ill.   p.  332.  United  States  seems  hardly  yet  defini- 

i  the  cases  cited  by  tively  settled,    for    Giancellor    Kent 

le  principal   are,  —  cites  a  case  in  which   the  point  was 

ip.  V.  Lenox,  1  John-  raised,  but  not  decided,  whether  the 

2  Johnson's  Cases,  abandonee  on  ship  took  the  entire  or 

s.  Comp.  V,  United  only  a  pro  rata,  freight,    f  Arniroyd  v, 

ison'a  Rep.  186.  Sec  Union  Ins.  Comp  ,  3  Binn.  437 

collected  and  com-  (/)  f  Leavenworth   v,   Dela6cld,  1 

Hips  on  Ins.  vol.  ii.  Gaines,  578.,  cited  2  Phillips,  460. 

lie  law  indeed  in  the  (^)  In  5  Maule  &  Sel.  86. 

4  E 
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Constructive 
total  losg  on 
freight  — - 
effect  of  aban- 
donment of 
ship  on 
freight. 


Of  Emerigon. 


Ordinance  of 
A.D.  1779. 


Code  de  Com- 
merce, art.  386. 


Freight  paid  in 
advance  upon 
the  goods  that 
ultimately  ar- 
rive passes  to 
the  abandonee 
of  ship ;  but  the 


been  earned  and  paid,  the  ship  is  lost  in  her  passage  home.  (A) 
Emerigon  examines  the  question  on  general  principles,  and 
concludes,  with  regard  to  the  freight  in  the  course  of  being 
earned  at  the  time  of  the  casualty,  that  this  passes  to  the 
abandonee  of  the  ship  just  as  the  fruit  growing  in  an  orchard 
passes,  on  sale,  to  the  vendee  of  the  orchard :  with  r^ard  to 
freight  actually  earned  before  the  casualty,  he  admits  that 
this  seems  to  stand  in  the  same  predicament  with  fruit 
gathered  before  the  sale  of  the  orchard,  and  which,  of  course, 
would  not  pass  to  the  vendee;  but,  finally,  he  determines 
that  this  freight  also  goes  to  the  abandonee  on  ship,  on  the 
ground  that  the  effect  of  an  abandonment  is  entirely  to 
substitute  the  abandonee  in  place  of  the  assured  fiom  the 
beginning  of  the  adventure,  so  as  to  make  him  proprietor  of 
the  ship  and  all  its  earnings  from  the  commencement  of  tie 
risky  and  not  only  from  the  time  of  the  casualty,  (i)     And  the 
law  was  so  settled  by  the  Chamber  of  Commerce  of  Mar- 
seilles in  1778.     Tlie  Ordinance,  however,  of  the  ensuiDg 
year  (1779)  did  not  follow  .this  doctrine,  but  declared  that 
acquired  freight  {fret  acquis)  already  earned  on  the  voyage 
was  insurable,  and  did  not  go  with  the  ship  on  abandonment, 
but  that  the  freight  ultimately  earned  on  the  goods  saved 
would  go  to  the  insurer,  if  there  was  no  stipulation  to  the 
contrary,  {j)      The  Code  dc  Commerce  enacts  tliat  the 
freij^ht  of  the  goods  saved  (fret  des  marchandises  sauteit) 
shall,  on  abandonment,  vest  in  the  abandonee  on  ship,  epa 
though  it  may  have  been  paid  in  advance  (A)    The  meaning  of 
these  latter  words  has  been  the  subject  of  litigation  before 
the  French  tribunals :  it  has  been  expressly  laid  down  by  tie 
Cour  Royale  of  Kenncs  (/),  and  confirmed  by  the  Coor  dfi 
Cassation  (m),  that  they  relate  only  to  such  portion  of  the 
freight  of  the  goods  ultimately  saved  as  may  have  been  paid 


(h)  Com.  Liv.  3.  tit.  vi.  des  Assur- 
ances, art.  15.  vol.  ii.  pp.  263 — 266.  ed. 
Becane,  art.  47.  ibid.  p.  S69. 

(j)  Emcri^n,  chap.  xvii.  sect.  9. 
vol.  ii.  p.  256.  ed.  1827.  The  whole 
section  deserves  an  attentive  perusal. 


(J)  See  Emerigon,  ibid. 
(A)  Art.  386. 
(0  23d  August,  1823- 
(ffi)  14  th  December,  1825. 
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in  advance  under  the  stipulations  of  the  charter-party :  that  CongtructWe 
the  only  fireight  which  passes  by  abandonment  to  the  insurer  freight— 
on  the  ship,  is  the  freight  of  the  goods  on  board  at  the  time  of  d^j^g^Jj"^'"' 
the  casualty  and  ultunately  saved ;  but  that  the  freight  of  ship  on 
goods  hnded  previous  to  the  casualty,  imder  the  terms  of  the 


charter-party,  and  thus  earned  before  the  loss,  does  not  vest  um Jed  pr^lous 
in  the  abandonee  of  ship,  (n)  ^  ^"^  *^*""^^ 

'^  \   ^  does  not. 

The  actual  law  in  France,  then,  as  far  as  relates  to  the 
effect  of  an  abandonment  of  ship  on  freight,  considered  apart 
from  the  interests  of  the  underwriters  on  freight,  appears 
closely  to  resemble  our  own. 

§  400.  With  regard  to  the  deductions  to  be  made  from  the  What  deduc- 
freight  ultimately  earned,  and  which  vests  as  salvage  in  the  ^^  fr^,^the 
abandonees,  the  following  points  have  been  decided :  —  freight  uiti- 

_.  .  •  •  •  •  mately  earned 

In  a  case  in  which  ^hip  and  freight,  on  detention  under  before  it»  pro- 
the  Bussian  embargo  of  1 800,  had  been  severally  abandoned  ^^^  J'^y^ge 
to  the  respective  underwriters,  and  where  it  was  assumed  to  the  different 

*  ^  ,  .       ,        ^^^  o*  under- 

that  each  set  of  underwriters  were  to  be  considered  as  in  the  writers. 
place  of  the  assured  for  the  respective  interests  insured,  the  stoned  7  EasV 
shipowner  claimed  to  make  the  following  deductions  from  the  '^- 
freight  ultimately  earned  before  paying  it  over  as  salvage  to 
the  underwriters  on  freight,  who  had  settled  for  and  paid  him 
a  total  loss :  — 

1.  Expenses  of  shipping  the  cargo  on  which  the  freight  iMuctlons 
was  paid,  together  with  port  charges  and  expenses  of  the 
ship  and  crew  at  St.  Fetersburgh,  and  Elsineur  (for  payment 
of  Sound  duties).  2.  Insurance  on  same.  3.  Wages  and 
provisions  of  master  and  crew  from  the  time  they  were 
liberated  in  Bussia  till  discharged  in  Liverpool.  4.  Their 
wages  during  their  detention  under  the  embargo  (provisions 
were  found  by  the  Bussian  government).    5.  Charges  paid  at 


(»)  Bhiize  V,   Paris   General    Ass.  whole  case  is  very  interesting,  and  well 

CoiDp.9  referred  to  by  BouUy-Paty,  deserves  perusal:    its  effect  seems  to 

Commait,  on  Emerigon,  toL  ii.  p.  260.  have  been  misstated  by  Mr.  Chancellor 

cd.  1S27,  and  cited  at  length  by  him  Kent,  who    refers  to  it  in  the  last 

in  his  Cours  de  Droit  Comm.  Mar.  edition  of  his  Comm.    Vol.  iiL  p.  334. 

torn.  iv.  pp.  397-^17.  ed.  1834.     The  ed.  1844. 
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ConstnictWe 
total  loss  on 
freight  — 
effect  of  aban< 
donment  of 
ship  on 
freight. 


Deductions 
allowed. 


Where  ship  is 
repaired,  and  a 
fresh  cargo 
sent  on,  the  ex- 
penses of  ship- 
ping such 
cargo  are  de< 
ductions  from 
the  freight  due 
to  the  under- 
writers as  sal- 
vage, but 
expenses 
caused  by  mere 
detention  for 
repairs  are  not. 
Barclay  v. 
Stirling, 
5  M.  &  Sel.  6. 


Liverpool  on  ship  and  cargo*  6.  Insurance  on  ship  for  the 
homeward  voyage.  ?•  Diminution  on  ship^s  value  thereon 
by  wear  and  tear. 

With  regard  to  these  claims  the  court  held,  1.  That  the 
expenses  of  shipping  on  board  the  homeward  cargo,  being 
altogether  for  the  benefi);  of  the  undervrriters  on  freight, 
should  fall  exclusively  on  them  ;  2.  That  the  expenses  of  ship 
and  crew,  and  the  insurance  thereon,  the  wages  and  provisions 
of  the  master  and  crew  between  their  liberation  from  the 
embargo  and  the  ship's  discharge,  and  their  wages  during  the 
detention,  should  be  deducted  from  the  salvage,  and  appor- 
tioned between  the  two  sets  of  underwriters  according  to 
their  respective  interests :  the  wages  during  the  detention 
Lord  EUenborough  intimated,  might  come  into  general  ave- 
rage ;  3,  The  charges  on  ship  and  cargo  in  the  port  of  dis- 
charge, the  cost  of  insuring  the  ship  for  her  homeward 
voyage,  and  the  diminution  of  her  value  thereon  by  wear  and 
tear,  the  court  held  must  be  struck  out,  as  they  could  not  be 
charged  on  the  freight  {o) 

In  another  case  where  the  ship,  having  been  cast  away  m 
the  course  of  the  voyage,  a  separate  abandonment  was  made 
to  botli  sets  of  underwriters ;  but  the  abandonees  on  ship,  in 
consideration  of  the  assured's  taking  less  than  a  total  loss,  re- 
nounced all  claim  to  benefit  of  salvage,  it  was  held,  that  the 
underwriters  on  freight,  who  had  adjusted  for  and  paid  a  total 
loss,  were  entitled  to  the  freight  ultimately  earned  by  the 
repaired  ship's  arriving  with  a  substituted  cargo,  after  de- 
ducting  the  necessary  expenses   of  loading  such  cargo  on 
board  at  the  port  of  repairs,  and  the  wages  of  the  crew  durinj 
the  loading :  any  expenses,  however,  incurred  while  the  ship 
was  detained  merelg  for  the  purpose  of  necessary  repairs  were 
not  to  be  deducted  from  the  freight,  but  set  to  the  account 
of  the  shipowner,  to  be  made  good  by  the  underwriter  on 
ship,  (p) 

(o)  Sharp  r.  Gladstone,  7  East,  24,         {p)  Barclay  r.  StirUng,  5  Mule  & 
«  Sel.  G. 
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CHAP.  IX. 
INCIDENTS  AND  EFFECTS  OF  ABANDONMENT. 

Sect.  L   An  Abandonment  must  be  entire  and  absoltite,  not 

partial  and  conditional. 

§  401.  One  of  the   first  principles  in  this  branch  of  in-  An  abandon- ' 
Burance  kw  is^  that  an  abandonment  must  be  entire^  and  not  entire  and 
partial^  by  which  is  meant,  that  the  assured,  in  case  of  loss,  p^J^J^and^' 
cannot  abandon  part  and  retain  part,  but  the  abandonment  conditional. 


must  extend  to  his  whole  interest  in  the  thing  insured,  as  far  The  abandon- 
as  that  interest  is  covered  by  the  policy.  IncludTthe 
Thus,  where  a  single  policy  of  insurance  is  effected  on  ^^ole  interest 

,  ^     of  the  assured, 

snip  and  cargo  **  indiscriminately ^    i.  e.  whei;e  a  gross  sum  is  as  far  as  it  is 

insured,  on  the  two  interests  jointly,  without  distinctly  speci-  poifjy.    ^  *  ^ 

fying  how  much  is  insured  on  each  separately,  it  is  stated  by  As  where  a 

Emerigon  that  neither  the  ship  nor  the  cargo  can  be  sepa-  E  sj|[p  a^^" 

rately  abandoned,  (a)  "»f«o  inrfiWi- 

But  where  it  is  specified  in  the  policy  that  part  of  the  neither  can  be 

whole  valuation  is  to  apply  to  the  ship  and  part  to  the  goods,  separately. 

and  no  goods  have,  in  fact,  ever  been  loaded  on  board,  but  AUter  where 

.t*-i*  xii*  1x1         1*1  ri  ^^  valuation  is 

the  nsk  is  run  on  the  ship  only,  the  ship  alone  may  be  aban-  distinct  on 
doned ;  but  the  assured  can  only  recover  to  the  extent  of  the  ^^^' 

.        -.       .  .  So,  where  one 

valuation  on  the  snip.  {O)  „um  is  insured 

So,  where  a  gross  sum  is  insured  in  a  single  policy  upon  a  '"^^^Zl 
general  class  comprising  several  particular  subjects,  without  general  class 

comprising 

(a)  Emerigon,    chap.  xvii.  sect.  8.  separate  abandonment  of  one  of  the  in- 

voL  ii.  p.  250.  cd.  1827«  This  position  terests  was,  in  fact,  made,  and  the  courts 

is  laid  down   by   Emerigon  without  appeared  to  take  it  for  granted  that 

any  qualification,  and  seems,  on  prin-  such  an  abandonment  was  valid.  Phil- 

ciple,  to  be  correct,  though  Mr.  Phillips  lips  on  Ins.  chap.  xvii.  sect.  7.  vol.  ii. 

eoosiden  the  point  as  doubtful,  and  p.  368.     And  sec  Amcry  v.  Bodgers, 

cites  lome  cases  in  the  United  States  1  Esp.  208. 

in  which,  upon  such  an  insurance»  a        (6)  Amery  v,  Rodgen,  1  Eip*  208. 

4  B  3 
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ABiJIDOSfMENT  —  ITS  IN0IDSNT6  AJXD  EFFECTS. 


An  abandon- 
ment  must  be 
entire  and 
absolute,  not 
partial  and 
conditional. 


several  distinct 
kinds — neither 
of  the  kinds  so 
comprised  can 
be  separately 
abandoned. 

AUter  where  a 
distinct  sum  is 
insured  on  each 
distinct  kind. 

SaubU,'  the  law 
is  tlie  same 
where  one 
gross  sum  is 
insured  on 
several  commo- 
dities, each 
separateljf 
valued. 


Especially 
where  the 
commodities 
are  shipped  in 
separate 
packages. 


specifying  on  which^  or  to  what  amount  on  each^ — the  in- 
surance is  one  and  entire  (c),  and  the  abandonment^  conse- 
quently^  must  extend  to  the  whole  class.  Thus,  if  1000/L  be 
insured  ^^  on  goods^^  gencndlj^  and  the  goods^  in  fact,  oonaist 
partly  of  sugars  and  partly  of  indigoes,  the  assured  cannot,  in 
case  of  wreck,  or  other  constructive  total  loss,  abandon  his 
sugars,  and  retain  his  indigoes,  or  vice  versd.(d)^ 

If,  however,  a  specific  and  distinct  sum  be  insured  on  each 
land  of  commodities — as  ^^  1000/.  on  the  sugars,  and  10002. 
on  the  indigoes, — in  such  case  either  of  these  two  subjects 
may  be  separately  abandoned,  (e) 

It  has  been  said  by  a  high  authority  in  the  law  of  Marine 
Insurance,  that  if  the  several  kinds  of  commodities  are  each 
separately  valued  in  the  policy,  they  may  each  be  separately 
abandoned,  even  though  a  specific  and  distinct  sum  may  not 
be  insured  upon  each.  (/)  Accordingly,  in  the  United  States, 
where  one  gross  sum  was  insured  ^^  on  150  boxes  of  sugaOi 
valued  at  6000Z.,  5  hampers  of  mace,  valued  at  5000iL,  and  4 
tons  of  logwood,  valued  at  2S0L ; "  it  was  held,  that  under 
such  a  policy  the  assured  might  abandon  each  article  sepa- 
rately, (ff) 

This  rule  is  doubted  by  Mr.  Phillips,  who  contends  thii 
the  insurance  in  such  case  is   one  and  entire,  though  the 
valuation  is  distinct,  and  that,  consequently,  the  abandon- 
ment ought  to  be  entire  also.  (A)    In  this  country,  however, 
there  seems  no  doubt  that  the  rule,  as  laid  down  by  Mr. 
]yiarshall,  is  that  to  be  acted  upon,  especially  in  cases  where 
perishable  commodities  are  shipped  in  separate   packages; 
when,  as  we  have  seen,  the  insurance  is,  in  practice,  taken  to 
be  distinct  on  each  species,  even  without  a  special  dause  to 
that  efiect.  (i)     Chancellor  Kent,  after  noticing  the  doubt 
raised  by  Mr.  Phillips,  thus  cautiously  lays  down  the  rule:— 


(c)  Est  unica  assecuratio  omnium         (^)    f  Diederichs    r.    OBonMicU 


mcrcium.  Emerigon, chap.  xviL  sects, 
vol.  il  p.  249.  ed.jl81J7. 

((/)  Kmorigon,  chap.  xvii.  sect.  8. 
vol.  ii.  p.  249.  ed.  1827. 

(tf)  Ibid. 

(/')  ManbiOl  00  Ins.  612. 


Ins.  Comp.  of  Nev  York,  10  Johnos^ 

(New  York)  Rep.  2S4. 
(U)  e  Pliillips  on  Ibs.  37a 
(i)  See  Stcr^ns  on  Avfr^c^  S7» 


^th  cd, 


IT  MUST  NOT  BE  PABTIAL,  OB  CONDITIONAL.  11^9 

**  Unless  the  different  sorts  of  cargo  be  so  distinctly  sepa-  An  abandon- 
rated  and  considered  in  the  policy,  as  to  make  it  analogous  entire  and 
to  distinct  insurances  on  distinct  parcels,  there  cannot  be  a  ""^T^T 
separate  abandonment  of  part  of  the  cargo  insured.*' (j)  conditional. 


Where,  however,  the  assured  effects  two  separate  policies  Where  two 
upon  constituent  parts  of  the  same  cargo,  it  is  hardly  neces-  dMive  e^ted 
sary  to  say,  that  in  such  case  he  may  abandon  either  part  ^^}^^  distinct 

J  J  ^  .  portions  of  one 

separately,  though  both  policies  are  effected  with  the  same  cargo,  either 
set  of  underwriters.'  (A)  "^^^X.. 

Although,  however,  it  is  true,  as  a  general  rule,  that  ***®  ®^*'* 
wherever  the  insurance  is  entire  the  abandonment  must  be- so  ment  can  only 
too,  and  therefore  extend  to  the  whole  subject  of  the  policy ;  g^w^a  i**n"i^ 
yet  the  rule  must  be  understood  with  this  limitation,  that  the  ^p  to  the  ex. 
abandonment  cannot  transfer  the  interest  of  the  assured  any  mranee. 
further  than  that  interest  is  covered  by  the  policy. 

Thus,  if  A.'s  cargo  is  worth  30,000/.,  and  he  only  insures 
it  to  the  amount  of  15,000/.,  it  is  plain  that  only  half  his 
interest  in  this  cargo  is  covered  by  the  policy :  in  case  of 
loflSy  therefore,  followed  by  abandonment,  all  that  A*  by  his 
abandonment  transfers  to  the  underwriter  is  a  moiety  of  the 
cargo  ultimately  saved ;  the  other  moiety  he  retains  for  him- 
self in  respect  of  that  portion  of  his  interest  which  was 
not  covered  by  the  policy.  (/)  In  fact,  as  Boulay-Paty  ob- 
serves, this  is  an  entire  abandonment,  for  it  comprises  th^ 
whole  of  the  interest  AT  BISK  :  the  part  kept  back  is  only  in 
proportion  to  that  which  was  not  insured,  and  in  respect  of 
which,  therefore,  the  undenvriters  can  have  no  claim,  (m) 

The  rule  is  the  same,  where  a  general  insurance  having  Tiie  same  rule 
been  effected  "  on  cargo  "  to  a  certain  amount,  the  value  of  iuweilJIrTihe 
the  interest  at  risk  becomes  greatly  increased  by  fresh  goods  ^^^"^1. ^[^  '^"j*^"" 
being  taken  on  board  in  exchange  for  the  original  cargo ;  accruint;  in  the 

...  r      u     i.     •  •  i_  T      1  course  of  the 

as  in  the  course  ot  a  bartermg  voyage :  m  such  case,  if  a  loss  voyage,  over 
occurs  which  gives  a  right  to  abandon,  when  the  cargo  at  *^uc*insurcd 
risk  is  double  the  original  value,  that  which  will  be  thereby 

(J)  Comm.  Tol.iiu  p.  329.  ed.  1844.  Comm.   Mar.,    tom>  iv.   p.   286.    ed, 

(A)  Emcrigon,  chap.  xviL  sect.  13.  1834. 

Tol.  iL  p.  S71.  ed.  1827.  (m)  Ibid. 
(/)  Boulay-Faty,    Cours    de  Droit 
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1160  ABANDONMENT  —  ITS  INCIDENTS  AND  EFFECTS. 

An  abandon,  transferred  to  the  underwriter  as  salvacce*  is  not  the  whole  of 

rrr  "  the  cargo  atrisk  at  the  time  of  the  loTbut  only  half  thereof, 

*artUUnd^*  or  the  value  at  risk  at  the  time  of  the  insurance,  and  covered 

conditional.  by  the  policy.  (n) 

Though  the  So  clearly  is  the  general  rule  established,  that  if  the  under* 

drmTnYl^'  writers  demand  an  abandonment  of  more  than  is  insured,  this 

abandonment  ^iu  nQ^  prevent  thc  assurcd  from  abandoning  up  to  the  ex- 

of  more  than  is  *  ,  ti.-i- 

covered  by  the  tcnt  of  the  sum  insured,  and,  havmg  done  so,  recovenng  as 
a^ured  nTay  ^^^  *  *^^^^  ^^^  >  tliough,  if  abandonment  be  otherwise  requi- 
abaiidon  to     ,    ^i^q  g^g}J  demand  of  the  underwriters  will  not  operate  as  a 

that  amount,  ...  .      .  ,  n     t        t 

and  recover  for    waivcr  of  their  right  to  insist  on  notice  of  abandonment,  or 

entitle  the  assured  to  recover,  without  it,  a  total  loss,  to  which 
he  would  otherwise  have  had  no  claim.  (  o) 
Abandonment        ^^  must  also  bc  remembered,  that  an  abandonment  only 
only  extends       relates  to  the  property  actually  at  risk  at  the  time   of  the 

to  property  at  .  . 

risk  at  the  time  disaster :  if,  therefore,  in  thc  course  of  the  voyage,  a  part 
therefoi^ot  to  of  the  goods  Originally  insured  have  been  landed  and  sold 
ousf*Unded      hcforc  the   occurrence  of  the  casualty,   the    abandonment 

does  not  relate  to  them,  but  only  to  the  goods  on  board  at 
the  time  of  thc  loss,  (p)  In  such  case,  thc  assurcd,  on  the 
one  hand,  can  make  no  claim  against  thc  underwriters  in 
respect  of  the  goods  so  landed,  and,  on  the  other  hand,  is  only 
bound  to  abandon  the  goods  which  were  actually  at  risk 
when  the  loss  occurred,  (q) 

Every  aban-  §  ^^^'  ^^    abandonment  must    operate  not   only  as  a 

donment  must    transfer  of  thc  whole  interest  of  the  assured  in  the  subiect  oL 

be  absolute  and  ,  •     , 

unconditional,     the  insurance,  but  it  must  be  such  as  to  effect  that  transfeir 

absolutely    and    unconditionally.      "Every   abandonment,'^ 
says  Yalin,  "  must  be  pure  and  simple,  and  not  conditional^ 
otherwise  it  would  not  act  as  a  transfer  of  ownership^  whid 
is  of  the  very  essence  of  abandonmcnt^\r) 

(n)  Pothier,    Trait6     d'Assurance,         (q)  Boulay-Paty,  Coun  de  Droil^^ 

Na.  133.  ed.  by  M.  Estrangin,  of  1810,  Comm.  Mar.  tom.  iv.  p.  389.  ed.  ISM.^^** 
p.  199.  (r)  Valin,  tit.  vi.   des  Assuranea,.^ 

(o)  Havclock  V.   Rockwood,    8  T.  art  60.  vol.  iL  p.  4 1 8.  ed.  de  BLBe — 

Uep.  268.  cane,  1828.    See  also  Emeri|pni,  chap**'^ 

(;))]£merigon,  chap.  zvii.  beet  8.  xvii.  sect.  6.  vol.  it  p.  231.  ed.  18S7. 
vol.  ii.  p.  250.  ed.  1827. 


MUST  NOT  BE  FABTIAL,  OR  CONDITIONAL.  1161 

^&xmc^«  it  follows,  that  no  one  can  be  entitled  to  make  an  An  abandon- 
laxv^oxxment  who  has  not  at  the  time  of  the  loss  an  absolute  entire  and 
icjbit  of  ownership  in  the  subject  insured.  absolute,  not 

rr»i_  •  -  .  .         ■  partial  and 

TVxvis    it  has   been  decided  in  the   United   Stetes,   that  conditional 


wbero  tlie  assured  has  abandoned  all  his  interest  in  the  sub-  He  who  aban- 

ject  of  insurance  to  one  set  of  underwriters,  he  cannot  after-  ^^^  haveth7* 

^vaxda   make  an  abandonment  to  other  underwriters  of  the  «*Moiute 

same   eubject.  (s)     So,  again,  it  has  been  there  held,  that,  if  the  time  of  the 

the  assured,  by  mortgaging  his  ship,  has  voluntarily  deprived  ^^* 

himself  of  the  power  of  conveying  an  absolute  title,  he  can-  abandoned  his 

not  abandon  to  the  underwriters  on  ship,  but  can  recover  ^^^]^^  l^^oT' 

only  for  the  damage  he  has  actually  sustained,  as  a  partial  underwriters 

loss.  r#\  "*"",***  ■^^'' 

1UB8.  {^t)  wards  abandon 

Whether  the  consignee  of  a  bill  of  lading  has  a  right  to  '*  *"*  *'*^^"- 

i  .  Mortgagor  of 

'''^e    abandonment  of   the  goods,  must  depend  on    the  ship  cannot 

question,  whether  the  possession  of  the  bill  of  lading  gives  Xtndonmcnt 

^^  a  right  to  have  the  absolute  and  unconditional  possession  Query,  whether 

^  the  goods.     In  several  cases,  indeed,  tried  before  Lord  of  bui  o'nai^ng 

^^^fenborough,  which  arose  on   the   American   embarsco   of  ^"anghtto 

l«  ...  .  .  abandon. 

ioi>7,  and  in  which  it  appears  that  the  consignees  in  England 
***  "the  bills  of  lading  had  abandoned  goods  detained  by  that 
cialiaigo.  Lord  EUenborough  thought  it  might  be  difficidt  to 
^"^^Ice  out  that  they  had  such  an  interest  as  would  entitle 
tbeoa  to  abandon,  because  they  were  to  have  no  controid  over 
tn©  goods  tiU  their  arrival :  his  lordship,  however,  gave  no 
Vision  oft  the  express  point,  and  the  cases  were  decided 
'E'^inst  the  right  of  the  consignees  on  other  grounds,  (u) 


Sect.  II.   Form  of  Notice  of  Abandonment* 

§  403.  No  precise  form  is  required  for  a  notice  of  aban-  Form  of  notice 

aoiunent ;  nay,  it  is  not  even  necessary  that  it  should  be  in  mcnt*"  **"" 

^ting  (o),  though,  in  point  of  fact,  it  generally  is  so.  S^iceof«ban. 

,  donment  need 

v**)  fHigginson  v.  Dall,  13  Mass.         (ic)  Conway *i;.  Gray,  10  East,  536.,  be  in  no  pre- 

'''^  96.    2  Phillips,  247.  and  the  two  other  cases  there  cited.  cisc  form,  but 

C*)  t  Gordon  v,  Massach asset's  Fire         (r)  Parmetcr  ».  Todhunter,  1  Camp.  "»".**  ^  ^'^^ct, 

*^  Mtrioe  Ins.  Corop.,  2  Pickering's     542.     See  also   Read  v.    Bonham,  3  P'**."»  *"}*  ""' 

l^*«ifc)B«p.24a.  Brod.   &  Bingh.   147.     Lord   Elkn-  ^"i^^"^^^' 
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ABANDONMENT  —  ITS  INCIDENTS  AND  STFtOTS. 


Form  of  notice 
of  abandon- 
ment. 


Parmcter  v. 
Todliuntcr, 
1  Camp.  54?. 


Thelliisiion  v. 
Fletcher, 
1  Ehi).72. 


Claim  for  total 
loss  followed 
by  payment  is 
evidence  of 
notice  of 
abandonment. 


Presumptive 
proof  of  notice 
111  tlio  UAitcd 
States. 


Whether  given  orally  or  ia  writings  it  is  an  indispensable 
requisite,  that  it  shall  eonimunicate  unequivocally,  and  in 
plain  terms,  that  the  assured  offers  to  abandon  to  the  under- 
writers all  his  interest  in  the  thing  insured.  ^'  The  abandon- 
ment," says  Lord  Ellenborough,  ^^must  be  direct  and  express, 
and  I  think  the  word  abandon  should  be  used  to  make  it 
effectual."  (w) 

Hence,  where  the  broker  communicated  to  the  underwriters 
that  the  voyage  had  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
loss,  and  to  give  directions  as  to  the  disposal  of  the  ship  and 
cargo  —  Lord  Ellenborough  held  this  not  to  be  sufficient  as 
a  notice  of  abandonment,  (z)  Lord  Kenyon  had  previously 
come  to  the  same  conclusion,  in  a  case  where  the  broker 
showed  the  underwriters  a  letter  from  the  assured,  stating 
tliat  the  ship  had  been  forced  ashore,  and  a  quantity  of 
sugars  damaged,  upon  whieh  the  underwriters  desired  that 
the  assured  would  do  the  best  he  could  for  the  damaged 
property,  (y) 

But  though  a  demand  for  a  total  loss,  in  itself,  docs  net  in 
this  coimtry  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  demand,  followed  by  payment  as  for  a  total 
loss,  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted,  {z) 

In  the  United  States  the  Courts  have  been  less  rigorous; 
and  the  rule  there  established  is,  that  where  th%  nature  (^ 
the  transaction  is  such  as  to  leave  no  reasonable  doubt  of  the 
intention  of  the  assured  to  abandon,  and  of  that  intention 
being  understood  by  the  underwriters,  it  shall  be  implied  that 
a  proper  offer  of  abandonment  has  been  made,  though  no 
formal  notice  can  be  proved  to  have  been  given,  (a) 


borough  considered  tliat  it  would  have 
been  well  to  prevent  oral  notices  of 
abandonment  entirely,  but  admitted 
that  in  practice  they  were  held  to  be 
operative. 

{to)    Parraetcr    v,    Todhuntcr,     I 
Camp.  543. 

(«)  Ibid, 


(y)  Thellusson  v.  Fletcher,  1  £9. 


70 


(z)  Houstman  v,  Thornton,  Ilolt^ 
N.  P.  242. 

(a)  Tlius  in  the  Supreme  Court  «f 
the  United  States,  a  letter  to  the  «d- 
dcrwritcrs,  containing  a  itatecMnt  «f 
the  loss  apd  sub«e(|ueat  sule  «f  ymt  «f 
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TbB  notioe  of  abandoDment  ought  to  contain,  or  be  accom-  Form  of  notice 
panied  with,  a  short  statement  of  the  grounds  of  abandon-  ^J^|  "  ^"' 
jMoeaaL  in  order  that  the  underwriters  may  determine  whether  ;-; ; — ■ 

^      "  ^  rhe  grounds  of 

to  accept  it  or  not;  and  in  the  United  States  it  has  been  abandonment 
fadd  (but  not  in  this  country),  that  the  assured  cannot  avail  with  the  noTice. 
kimself  of  any  other  grounds  of  abandonment  than  those  so 
stated,  (i) 

Supposing  a  notice  of  abandonment  to  have  been  duly  Nodccdofces- 

m  jji?  •  /»  ix  r  /•  i»j'      won  rcciuisite 

^en,  no  deed  of  cession,  or  formal  transfer  ot  any  kmd,  is  ^^  complete  the 
necessary  to  enable  the  assured  to  perfect  his  abandonment,  «<>a»'<<l'j"»wcnt. 
and  recover  as  for  a  total'  loss.  A  valid  notice  of  abandon- 
ment operates,  in  fact,  as  an  offer  of  abandonment  at  the  time 
it  u  made,  and  aUo  as  a  complete  transfer  of  property,  sup- 
posing either,  1.  It  is  accepted,  or  2.  Supposing  the  loss  in 
nspect  of  which  it  was  made  to  continue  total  down  to  the 
time  of  action  brought. 


Sect.  IIL  7Yme  within  which  Notice  of  Abandonment  must  be 

given. 

§  404.  As  the  effect  of  a  valid  notice  of  abandonment  (un-  Time  within 
less  counteracted  by  the  subsequent  recovery  of  the  pi-opcrty  abandonment 
before  action  brought)  is,  to  make  the  underwriters  owners  """^  ^  ^^^^^' 

Reasons  why 

tlie  property,  and  also  a  claim  for  the  exceedingly    doubtful    whether     this    notice  of 

balance  of  the  amount  insured,  less  the  would  be  so  held  in  England :  with    •bandonmont 

nlvagc,  was  held  to  be  a   sufficient  us  the  great  criterion  of  the  right  to    *"^***^|*® 

notice  of  abandonment,     (f  Patapsco  recover  as  for  a  total  loss  is  the  state 

Ins.    Comp.   V,    Southgatc,  5    Peter*s  of  the  property  at  the  time  of  action 

Supreme  Court  Hep.  o'04.)     So  pay-  brought :  supposing  it  then  to  be  in 

mcnta  made  upon  a  claim  for  a  total  such  a  state  as  to  give  a  right  to  aban- 

loss  have  been  held  there  to  waive  all  don,  the  assured  might  recover  for  a 

defects  and  form  of  notice,    (f  Watson  total  loss,  although  the  original  ground 

V.   lus.    Comp.   of  North  America,  1  of  abandonment  had  then  ceased  to 

Uioney's   Rep.  47.)     So  the  under-  exist     I(  however,  the  rule  as  above 

writers  calling  for  papers  to  prove  a  laid  down  in  the  United  States  only 

total  loss  after  claim  made,     (f  CaU  means  that* the  grounds  stated  in  the 

braith   v,   Garcie,   Condy's  Marshall,  notice  of  abandonment  roust  at  tame 

599.  n.)     See  the  oases  collected  in  2  time  really  have  existed,  and  tliat  un- 

Fhillipson  Ins.  394—397.  less  they  have  done  so,  the  notice  is 

(6)  See  t  Suydam   v.  Marine  Ins.  invalid ;    the  law  Acre,  would,   it  is 

Comp.  in  error,  2  Johnson,  138.,  and  conceived,  be  exactly  the  sanic  as  it  is 

the  other  cases  collected  in  2  Phillips  ther9, 
on  Ids.   396^     1%  appears,  however, 


promptly 
given. 
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■riiiiin      of  the  abandoQ(>d  property  (or  sah-nge) ;  and  as  the  nldniAte 

ninent     value  of  Buch  property  may  be  conBiderably  affected  by  the 

"  S'"'"-  promptitude  witli  which  measures  are  taken  to  effect  eitbcr 

its  sole  or  recovorj-,  it  is  obviously  just  that  the  assured,  if  be 

means  to  abandon,  and  thereby  throw  upon  the  underaritexs 

the  ownership  of  the  thing  insured,  should  give  them  nodce 

oF  his  intention  to  do  so  within  n  reasonable  time  after  ■."«■ 

ceiving  intelligence  of  the  loss,  in  order  that  they  may  taJcc 

immediate  steps  for  turning  the  property  thus  cast  npon  th^it 

hands  to  the  best  account,  (c) 

ration  Immediately,   therefore,   the  assured  has  determmed     "to 

abandon,  he  must  give  notice  of  abandonment  to  his  ii 


assnrvii  bound  ficulty  has  been,  to  lay  down  any  rule  as  to  the  time  whici 
ofnbandoii-  the  ossurcd  shall  be  allowed,  after  receiving  intelligcacc  of 
""'"''  the  loBS,  for  making  up  his  own  mind  whether  he  will  ahanlon 

or  not. 
Then'  is  no  Xhc  cascs  Cited  in  the  present  section,  in  fact,  show  tbst 

lived  rule.  .  ,  f  . 

there  is  no  fixed  rule  in  this  country  on  this  subject,  but  tli** 
what  shall  be  considered  reasonable  time  for  this  puqKJSC 
must  depend,  in  some  degree,  upon  the  certainti/  of  the  noes  »f   i 
the  disaster i  and  upon  the  nature  (if  the  casualtif  itself. 
Tf  ilif  iiiiolli-  If  the  intelligence  la  certain,  and  the  disaster  one,  such  <w 
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■ 

I06S5  or  'ascertaining  with  more  precision  the  actual  extent  of  Time  with  in 

•      J  which  notice  of 

the  damage.  abandonment 

It  is  only,  however,  for  these  two  purposes  that  any  delay  ^^^  ^^ 
at  all  can  be  allowed  him :  he  cannot  be  permitted  to  defer   It  w  only  in 

.  order  to  verify 

giving  notice  of  abandonment  from  any  considerations  as  to  the  intelligence 

the  state  of  the  markets  ;  for  any  profit  which  may  ultimately  rea!^[j,*c*of  ^ 

be  made  in  this  way  ought,  in  justice,  to  belong  to  the  under-  **»«  ^o^*  ^^^^^ 

writers:  neither  can  he  lie  by  and  treat  the  loss  as  an  average  i>e  ailoweJ. 

loss,  until  the  recovery  of  the  property  becomes  hopeless, 

and  then  give  notice  of  abandonment ;  for  the  imderwriters 

are  of  right  entitled  to  all  those  chances  of  recovery,  which 

might  arise  from  the  speediest  and  most  immediate  endeavours 

for  that  purpose ;  in  fact,  in  the  words  of  Lord  Kenyon,  he 

must  *^  make  his  election  speedily  whether  he  will  abandon 

or  not,  and  so  put  the  undcrw^riters  in  a  situation  to  do  all 

that  is  necessary  for  the  preservation  of  the  property,  whether 

sold  or  unsold,  {d) 

Of  course,  if  the  assured  is  not  proved  to  have  luzd  intelli-  The  assured 

•1  !••!/»  11  t   n  niust  have  had 

ffence  of  the  loss  until  nothmg  13  left  to  abandon,  no  defence  intelligence  of 
founded  on  his  not  having  given  notice  of  abandonment  at  *'*®  ^^' 
all,  or  in  due  time,  can  be  a  bar  to  his  claim  for  a  total 
loss,  (e) 

First,  then :    where   the  intelUyence    is    certain^    and   the  Where  the  in- 
dtsaster  one  which  manifestly  gives  a  prima  i^da  right  of  ahan-  certmnranrthe 
donmenty  the  assured  ought  to  give  notice  of  abandonment  im*  tii«»^er  one 

'^  •^  *^  which  gives  a 

mediately  upon  the  receipt  of  the  intelligence.  clear  prima 

Thus,  where,  in  the  case  of  an  insurance  on  perishable  {bTndonment, 

goods^  ^^free  of  average y^  the  ship  was  compelled  to  put  back  *^^® assured 

in  distress,  and,  after  two  surveys,  was  condemned  as  irrepa-  notice  immedi- 

rable :  Lord  Ellenborough  held,  that  a  notice  of  abandonment  ccWcs  thJlntei- 

not  given  to  the  underwriters  tiU  Jive  days  after  the  assured  l»g«*)<^®- 

knew  of  the  condemnation  of  the  ship,  was  too  late :  his  lord-  days  after  ship 

ship  was  even  strongly  of  opinion,  that,  immediately  on  being  i^pa^aWe/* 

apprised  of  the  ship's  having  put  in  in  distress,  the  assured,  ^^^^  ^^  '«*^- 

acting  on  the  information  they  then  had  at  hand,  should  have  Ewh.  A9s°^* 

addressed  themselves  promptly  to  the  underwriters,  without  5  51i!  &  Sei.  47. 

(d)  In  Allwood  t;.  Henckle,  Park,        (e)  Abel  p.  Potts,  3  Esp.  242. 
40a8thcd. 
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Time  withm      lying  by  for  the  reault  of  a  final  survey,  but  that,  at  all 

wliich  notice  of  ./•jai*  i  i  ^y^x 

abandonment  cyemB,^v€  days  after  knowing  such  result  was  too  iate(/): 
wurt  i>e  given,  jj.  jg  observable,  that  in  this  case  the  insurance  was  <m  perish- 
able goods  warranted  free  of  average;  and  Lord  EUenborongh 
laid  some  stress  on  this  fact,  on  the  ground  that,  as,  by  the 
terms  of  the  policy,  the  assured  were  exduded  from  indem- 
nity for  particular  average  loss,  they  ought  to  have  made 
use  of  the  earliest  opportunity  to  take  themselves  out  of  the 
exception, 
^tecn  ?ays  WlicFC,  iu  an  iusurauce  on  «Aip,  a  delay  of  sixteen  or  sevenr 

after  result  of    teen  days  elapsed  after  the  result  of  a  final  survey  was  known, 

final  survey  ,  .  .  ,  ii-i* 

known.  before  notice  was  given,  such  notice  was  held  too  late,  {g) 

Mel  "/stark.  ^^  Order,  however,  to  make  it  appear  that  there  has  been  a 
498.  laches  on  the  part  of  the  assured,  it  must  be  shown  that  he 

sbowinhat  ^^  ^"^^  means  of  being  informed  of  the  real  state  of  the  loss 
asuurcd  iiad  full  ^x  the  time  whcu  it  is  contended  that  he  ous^ht  to  have  siven 

means  of  bemg  ^  tt  i 

informed  of  the  iioticc  of  abandonment.  Hence,  where  the  owner  of  an  East 
[o»».  ^^^  ^  India  ship,  which  had  been  sold  as  irreparable  at  Calcutta, 
Read  «••  Bon-     gave  noticc  of  abandonment  three  days  after  he  had  received 

liam,  3  Brod.  &    °  ^  ,  •' 

Uingh.  147.  the  first  accurate  information  of  the  loss,  that  was  held  saf- 
Notice  ihrte       ficient,  although  it  appeared  that  the  captain  of  the  ship  had 

day«  after  first  .      j    .      y    %  1  ^U  -11^^ 

proved  receipt  amvcd  in  London,  where  the  owner  resided,  ten  days  pre- 
tion"  iieid"™'*'  viously,  and  probably  might,  but  was  not  proved  to,  have 
sufficient  in       communicated  to  the  owner,  on  his  arrival,  the  facts  of  the 

cnsc  of  sale  of 

ship  abroad.         loSS.  (A) 

Assured  is  Lord  EUcnborougli  held,  in  two   successive   cases,  that 

notice  of  5)an.    where  the  ground  of  abandonment  was    the  shifs  seizure 
donment  im-      ^^j^  detention,  the  assured  was  bound  to  rive  notice  inune- 

inedtatdy  on  ^  ^  " 

hearing  of  ship's  diatcly  ou  first  receiving  intelligence  of  the  seizure  and  deteih 

tenti(Z^  *'  ^*^*  without  lying  by  for  its  final  condemnation,  (i) 
Nine  days  after       Thus,  where  a  ship  and  cargo  were  seized  in  a  foreign  port 

^rxure  ilfld  ^^  the  7th  of  December,  1810,  and  the  assured  first  heard  of 

too  late.  the  seizure  on  the  8th  of  January,  1811,  but  did  not  gite 

Melllsh  V,  An- 
drews, 15  East, 

^^'  (/)  Hunt  u.  Royal  Exch.  Ass. Comp.,        (i)  MuUett  r.   Shedden.    ls;|EMti 

5  Maule  &  Sel.  47.  304.      Mellish  v.  Andrews,  15  Eott 

(ff)  Aldridge  v.  Bell,  1  Stark.  498.     13. 

(A)  Read  v,  Bonhom,  3   Brod.    & 
Bingh.  147. 
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notice  of  abandonment  till  nine  days  after  —  Lord  Ellen-  Time  within 
borough  held,  that^  had  this  been  a  case  in  which  notice  of  abandonment 
abandonment  was  necessary,  the  notice  given  would  have  '""'*^  ^^  ^'^^"' 
been  clearly  too  late,  although  the  cargo,  in  which  alone  the 
assured  was  interested  was  not  finally  condemned  until  the 
30th  of  April,  (j) 

From  these  cases,  then,  it  appears  that  in  this  country  In  the  United 
the  assured  is  bound  to  give  notice  of  abandonment  2wi-  the  pHUtiii*^ 
wudiately  on  Jirst  receiving   certain  intelligence  of  capture^  »u*>8w».s.  and  is 
detention,  and  disabiUty,  without  toaiting  to  see  the  further  the  property, 
issue  of  the  casualty:  in  the  United  States  the  rule  is  differ-  maywait  for 
ent ;  and,  provided  the  peril  still  subsists  and  is  operating  on  ^^^  ^'"^  ^ir'h 
the  property,  the  assured  may  wait  for  new  circumstances,  are  the  direct 
which  are  the  direct  consequences  of  the  peril :  for  instance,  the  perir  before 
in  cases  of  capture  or  arrest,  he  may  lie  by  and  not  abandon  ^^  ^^^  "°***^*- 
till  he  receives  intelligence   of  condemnation:    in  case  of 
disability  by  stranding  he  need  not  abandon  till  the  ship  is 
sold.  (A)     The  American  courts,  indeed,  profess  to  deviate  in 
this  respect  from  the  doctrine  that  prevails  in  England  and 
most  other  maritime  countries.  (/)     Mr.  Phillips,  however.  The  rule  is 
endeavours  to  show  that  there  is  no  real  difference  between  this^^colmtry. 
the  law  on  this  and  the  other  side  the  Atlantic  (m) :  but, 
with  all  possible  deference  to  this    copiously  learned  and 
generally  accurate  writer,  it  appears  to  me  that  the  tenor  of 
the  English  authorities  docs  not  warrant  this  position. 

The  cases  already  dted,  though  not  direct   decisions  in  Case  of  Kelly 
rem,  are,  inferentially,  strong  authorities  to  the  contrary ;  and  sidered. 
the  only  English  decision  which  seems,  even  primd  facie^  to 
support  the  American  doctrine  is  a  Nisi  Prius  ruling  of 
Lord  Ellenborough,  in  a  case,  of  which  the  facts  were  as  fol- 
lows:—  A  cargo  of  flax  seed,  which  the  plaintiffs  had  in-  AplQintlifwho 
sored  on  a  voyage   "from  Philadelphia  to  Limerick,"  was  notice  of  aUn- 
detained  at  Philadelphia  by  an  American  embargo  on  the  firs""hearing  of 
23d  December,  a.d.  1807.     The  plaintiffs  were  informed  of  «n  embargo, 

afterwards 

(/)  Mellish   r.  Andrews,   15  East,  Livingstone  in  the  case  of  f  Toser  p. 

IS.  Smith,  3  Caines,  245.,  cited  2  Phillips, 

(Jk)  See   the.  cases    collected  in  2  387. 
Phillips  on  Ins.  387.  (m)  2  Phillips,  388. 

(/)  See  the  obtcrrations  of  Mr,  J. 
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Time  within      this  fact  at  Limcrick  on  the  11th  February,  1808:  they, 

which  notice  ofi  .1  •j-aj^*  i* 

abandonment     howevcr,  took  110  immediate  steps  m  consequence,  but  on 
must  be  given,  ^he  11th  of  Junc,  finding  that  the  embargo  still  continued, 

«nd!n"*'that*i"  ^^^  ^^^^^  ^^®  ^^^  would  then  be  useless  for  their  purposes, 

had  continued  evcn  if  it  arrived,  owing  to  an  Irish  statute,  prohibiting  any 

dofeat*his  ad-  Aax  sccd  of  the  preceding  year's  growth  being  sown  after  the 

tooUte  not*'  10th  of  May,  they  gave  notice  of  abandonment:   in  order 

being  given  till  to  cxcusc  this  dclay,  they  contended,  at  the  trial,  that  the 

became  certain  embargo  alonc,  wliilc  its  duration  was  uncertain,  did  not,  in 

ture  wM  de^*^^""  ^'^^  ^^^^  instance,  constitute  a  ground  of  abandonment ;  but 

feated.    Query,  that  the  real  and  only  ground  arose  when  it  first  became 

whether  it  ,  '^    ^ 

would  have       Certain  that  the  flax  seed  could  not  arrive  in  time. 

if  g?ven  imino-       Lord  Ellcnborougli  said,  as  to  the  first  point,  "  a  complete 

diately  that       qrouiid  of   abandonmeiit    certainly    existed   on   tlie    Wth  of 

event  became      ./  •'  47  ^ 

certain?  February ^  when   the  plaintiffs  lieard  of  the  slup  being  <fc- 

taincd;  but  they  did  not  then  abandon,  and  their  right  of 
doing  so,  arising  from  the  embargo  merely,  was  gone : "  as  to 
the  second  point,  his  lordship  thus  expressed  himself:  **  it  is 
said,  however,  that  a  new  state  of  things  arose  at  the  ex- 
piration of  the  season  for  sowing  flax  seed  in  Ireland.     Sup-^ 

Can  a  right  of  posijiff    a  right  of  abajidonmait  thus  to  liave  revived,  I  am 

revive  ?  afraid  it  has  not  been  exercised  with  suflicient  promptitude. 

The  sowing  season  ended  on  the  10th  of  May,  the  abandon* 
nient  was  not  made  till  the  IHh  of  June,  and,  according  to 
several  decided  cases,  tliat  was  out  of  time."  {71) 

Remarlmon  Even  supposing  this   case   to  be  a  binding  authority,  it 

amounts    to  very  little.     Lord   Ellenborough  only  speak 
doubtfully  as  to  the  assumed  revival  of  the  right  of  abandor 
ment,   and  decides  the  case  on  another  ground.     At  s 
events,  it  would  be  unsafe  to  found  upon  a  single  Nisi  Pri 
decision  any  general  rule,  in  the  face  of  two  more  recc 
decisions  in  banc,  on  which  the  very  point  was  fully  p 
sented  to  the  mind  of  the  same  judge,  and  by  him  decider 
a  different  way. 

If  the  informa-       §  405.  Jf^  however^  the  information  itself  is  uncertatn,  € 
uncertain,  or      nature  of  the  casualty  such,  that  the  assured  cannot  be  expec 

(n)  Kelly  r.  Watson,  2  Camp.  155. 
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T  up  his  mind  as  to  the  expedient/  of  abandonment y  without  Time  within 

oportunity  of  first  ascertaining  the  nature  and  extent  of  the  abandonment 

tffey  reasonable  time  ought  to  be  allmced  him  for  that  pur-  ™"stj)e^iven. 

r  and  a  notice  of  abandonment  will  not  be  held  too  late  which  the  nature  of 

the  casualtv 

*t  flayed  longer  than  may  be  necessary  for  enabling  suck  indeeirivc,  rea- 
ivestigaiion  to  be  made.  T'\a^"" 

•f  should  be 

liua,  where  some  time  was  necessarily  spent,  after  the  allowed  for 

«    .  •    .  «  /•        i  1  ascertaining 

s  amval,  m  ascertaining  the  state  ot  a  damaged  cargo,  the  nature  and 

lotice  of  abandonment  was  not  held  to  be  too  late  because  damaae°^*^* 

poned  till  after  such  survey  was  completed.     The  facts  Where  a 

5  these : — The  plaintiff  had  insured  sugar  {not  warranted  ^^  eomca 

of  average)  from  Liverpool  to  Calais.     The  ship  sailed  *?^  ^^\  »«»- 

^  damaged  to  an 

uhe  Ist  of  December,  but  was  compelled,  from  stress  of  extent  that 
ther,  to  put  back  to  Liverpool  on  the  20th.  On  that  day  once°ascer- 
agents  in  Liverpool  wrote  to  the  assured  in  London,  ^»ncd,  assured 

,  ,  .         ,  Jnay  wait  for 

)ly  stating  that  the  ship  had  put  back  in  distress,  and  the  result  of  a 
the  cargo  was  to  be  examined  the  next  day.     On  the   Oemon©!^' 
December  the  first  survey  took  place.    On  the  24th  the  Roy»l  Exch. 

-'      ^         ^  Ass.  Comp., 

its  wrote  a  second  letter,  stating  that  the  damage  was  not  6  Taunt  ssi. ; 
reat  as  had  been  supposed,  and  that  they  intended  sending  gg.  '  ^' 
*argo  on.  On  the  29  th  December  they  wrote  again,  to 
that  a  great  many  boxes  were  damaged,  but  that  they 
\t  to  send  the  rest  on :  lastly,  on  the  7th  of  January,  they 
e  to  conununicate  the  result  of  the  final  survey,  by  which 
)peared  that  the  goods  were  all  more  or  less  damaged, 
that  it  would  be  advisable  to  sell  them  where  they  lay 
iccount  of  the  underwriters.  The  plaintiifs  in  London 
ved  this  letter  on  the  9th  of  January,  and  immediately 
led  it  over,  with  a  notice  of  abandonment,  to  the  under- 
srs,  who  desired  the  phuntifis  to  act  as  though  they  were 
usured. 

t  the  trial.  Chief  J.  Gibbs  told  the  jury  that  they  were 
nsider  whether  the  time  which  the  plaintiff's  had  taken 
iking  their  abandonment  was  longer  than  was  sufficient 
tcertaining  and  judging  of  the  state  of  the  cargo.  The 
ibund  it  was  not,  and  the  plaintiffs  had  a  verdict ;  which, 

4  r 


WbM  11  meai 
by  circling  U 


He  anured 
<m..l  IL.  b,. 
and  delay 
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to  the  lUte  of 
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taj  other  coo- 
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on  application  for  a  new  trial,  the  Court  of  (Tomi 
refused  to  disturb,  (o) 

Chief  J.  Gibbs  snitl,  "  It  ia  perfectly  true  that  H 
are  bound  to. make  their  election  in  the  first  inttatia 
thcj  will  consider  the  loss  as  a  partial  losa,  and 
goods,  or  a.  total  loss,  and  give  them  up  to  the  und 
That  is  the  law  in  all  cases  where  the  assured  have 
whether  to  abandon  or  not.  But  it  is  equally  tru 
the  first  instance  is  meant  the  earliest  opportunity 
have  examined  into  the  state  of  the  cargo ;  and  they 
an  opportunity  of  doing  that,  because  it  is  only  by  th 
that  examination  that  their  decision  can  be  ultima, 
mined."  (p) 

But,  although  the  notice  may  be  thna  postpone 
sake  of  investigating  the  real  state  of  t/ie  damaged 
the  privilege  extends  no  further ;  and  tlie  oisured 
by  and  delay  giving  notice  of  abandonment  in  order  to 
with  reference  to  the  state  of  the  markets,  or  any 
siderations,  nhether  it  xoill  be  most  for  his  advantage  t 
or  not  (g) 

"  Let  it  not  bo  supposed,"  says  Gibbe,  C.  J.  (ir 
just  cited,  of  Gernon  v.  Royal  Exchange  Compan; 
I  acaede  to  the  propoaition,  that  tlic  assured  maj 
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benefit  of  whom  it  might  concern,  immediately  sent  out  Time  within 
powers  of  attorney  to  remit  the  proceeds  home ;  but,  fowr  abandonment 
months  afterwards^  finding  the  sales  less  productive  than  he  ™«*«^^begi^vcn^ 
expected^  gave  notice  of  abandonment :  this  notice  was  held 
too  late,  (s) 

So  where,  in  a  similar  case,  the  proceeds  of  goods,  sold  ^°j*^  ^^^ 
abroad  under  a  vice-admiralty  decree,  were  received  by  a  vencyofa 
person  to  whom,  for  three  yearSy  the  assured  continued  to  for  thrtt  years ' 
look  for  payment,  without  giving  any  notice  of  abandonment,  J^'j^^had 
md  then  only  gave  such  notice  when  they  ascertained  that  looked  for  pay. 
lie  party  to  whom  they  had  so  given  credit  had  become  ute. 
nsolvent :  this  notice  was  held  too  late,  {t)  ^d^^fr.'viQ 

So,  where  a  ship,  laden  with  wheat,  was  partially  sunk,  and  ^os. 
he  assured,  instead  of  abandoning,  immediately  on  receiving  ^  «oii1a  aaer' 
his  intelligence,  first  employed  themselves  for  nearly  a  month  ^^^  submersion 
kfter  the  loss  in  getting  out  the  wheat  on  their  own  account,  get  up  sear 
md  then,  when  nearly  the  whole  of  it  was  got  out,  on  finding  whea?and 
!*  more  damaged  than  they  expected^  gave  notice  of  abandon-  ^^^^  giyng 
ment :   Lord  Ellenborough  and  the  whole  court  held  the  donment,  when 
notice  too  late.  («)     **  Must  not  the  assured,"  says  his  lord-  aWe  to  scnTit 
iWp,  **  abandon  in  due  time,  while,  for  all  that  appears,  the  p  •  ^^^  **^ 
068  continues  total  in  that  sense  "  (t.  e.  constructively  total) ;  Anderson  v, 
^  as  if,  in  this  case,  the  assured  had  abandoned  while  the  AsZ'comp., 
'>mg  insured  remained  under  water.     Now  here  it  was  three  "^  ^^^  ^®' 
eeks  or  nearly  a  month  before  the  abandonment,  and  during 
'    tJie  intermediate  time  the  assured  took  to  the  ship  and 
>,  and  worked  at  it  on  their  own  account."  (y) 
'pon  the  same  principle,  where  the  voyage  is  delayed  or  Notice  not 

-*."!  t  1  T     .1  .      •        given  till /ypc 

*teen  up,  but  the  property  saved,  the  owner  must  give  ieee*«  after 
ticse  of  abandonment  in  the  first  instance,  and  cannot  first  "he  blockade  of 
^vt;  to  see  whether  he  can  prosecute  the  adventure,  and  then  ship's  port  of 
^^ot  to  abandon  when  he  finds  that  he  cannot  Hence,  where  held  too  late 
«ihip,  in  which  oil  had  been  insured  "  from  New  York  to  ^^^  9  East, 

283. 

(•)  AUwood  V,  Henckell,  Park,  400.         (u)  Anderson  t;.  Royal  Kzch.  Ass. 
^^H  ed.  Comp.,  7  East,  38. 

(0  Mitchell  t;.  Edic,  1  T.  Rep.  608.         (d)  Anderson  v.  Royal  Exch.  Ass. 

Comp.,  7  East,  39. 
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Time  niiiiin      Havre,"  waa  carried  into  a  British  port  and  kept  there  ti.1 

wbich  nolicc  of„  »i.-.it.>-i 

abandonment     Havre  wfts  declared  by  the  British  government  m  a  state  ^ 

mim      fiiTen.  blockade,  a  notice  of  ahuQdonment  waa  held  too  late  whic^ 
yroB  not  given  till  ^ve  weeks  after  the  notification  of  t^l 
hlockade,  "  the  latest   event,"  Lord  Ellenborough  Bud,  " 
vhich  the  lose  that  gave  the  right  to  abandon  was  capable 
being  referred."  (w) 


Sect.  IV,  An  Abandonment  once  accepted  is  irrevocaiU,  ic^ 
herein  of  Acceptance. 

An  abandon-  §  406.  The  law  of  England  agrees  with  that  of  Fi^^ 

nptcd  u  irre-  uid  the  United  States  in  holding  that,  if  a  notice  of  aban^K 
htrehl^of  ac-  ™*°'  "^  once  accepted  by  the  underwriters,  it  is  iircTOOKZii 
ccpiance.  Unless  made  under  a  mistake  of  fact. 

Notice  of  abin'  The  Underwriters,  by  their  acceptance  of  the  oflfer  to 
acMpwd  n  abandon,  deprive  themselves  of  all  power  to  object  to  tie 
itrevocable.  grounds  on  which  the  abandonment  is  made,  and  cann"* 
unilcr  miii«l»  afterwards  refuse  to  pay  the  whole  snm  insured,  even  thengi 
the  thing  insured  sliould  be  restored,  uninjured,  before  acliiW 
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charged  her  cargo  and  earned  freight.    Lord  Eldon  held,  that  An  abandon- 
the  underwriters  were  bound  by  their  acceptance,  and  "  could  cepted  is^^trre- 
not  be  allowed  to  say  that  the  loss  was  not  total,  after  they  l"^]'^^  ^nd 

-m  ,  ,  .  .  herein  of  ac- 

liad  admitted  that  it  was,  and  acquiesced  in  the  abandonment  ceptance. 
a«  for  a  total  loss."  (x) 

As,  therefore,  an  acceptance  by  the  underwriters  has  these  So  is  any  ver- 
important  effects,  It  is  desirable  to  ascertain  what  acts  on  aL;nt,from^" 
their  part  will  constitute  an  acceptance.      In  England  there  ^^'^^  »"  »"- 

^  .  ...  tent  to  adopt 

%A  no  established  form  in  which  it  must  be  conveyed :  any  the  abandon. 
verbal  or  written  assent,  from  which  it  may  he  distinctly  i™fJJ.rtX^ 
f^iferred  that  the  underwriters  intended  to  adopt  the  abandon- 
r^'^enty  is  a  sufficient  acceptance. 

But  that  which  is  written  or  said  must  distinctly  show  their  Acquiescence 
<3quiescence  in  the  abandonment :    thus   where,  on   being  ment^miTst  dis^ 
» A>nned  of  the  loss,  they  merely  requested  that  the  assured  t*nc*ly  appear. 
oij&ld  do  the  best  they  could  with  the  damaged  property, 
was  held  not  to  amount  to  an  acceptance,  (y) 

mere  silence  of  the  underwriters  on  receiving  notice  Mere  silence 


kbandonment  does  not  in  itself  ^.mount  to  an  acceptance ;  amount'to  ac- 
as  Mr.  J.  Story  remarks,  "  they  arc  not  bound  to  signify  ceptance. 
acceptance :  if  they  say  and  do  nothing,  the  proper  con- 
is,  that  they  do  not  mean  to  accept."  (z) 
is  not,  however,  necessary  that  the  underwriter  should  Acceptance 
ess  his  assent  to  the  abandonment  cither  in  word  or  fVornact«,with- 
ing;  his  acceptance  may  be  inferred  from  Xki^actSy  when  °"?  7°^^  °' 
acts  are  such  as  naturally  to  lead  the  assured  to  infer  Hudson  v. 
the  abandonment  is  acquiesced  in,  and  to  act  accord-  3  Brod.  & 


This  is  shown  by  the  following  case:  —  The  assured,  ^'"g*^*  ^7. 
^*io  was  interested  in  a  cargo  of  wines,  upon  receiving  advice 
•^^U-t  the  ship  which  carried  them  was  stranded,  and  partially 
^^mk  with   the  wines  on  board,  sent   immediate  notice   of 
^\>audonment  to  the  underwriters,  who  thereupon  directed 

{x)  Smith  r.    Robertson,  2   Dow's  Boulay-Paty,  Cours  de  Droit  Comm. 

l^arL  Cases,  474.     See  also  Hudson  v.  tit.  xi.  sect.  7.  vol.  iv.  p.  S80. 

Jlarrison,  3  Brod.  &  Bingh.  153.  Tlie  (y)  Thellusson  r.   Fletcher,  1  Esp. 

effect  of  an  acceptance  is  well  expressed  N.  P.  72. 

b?  Boulay-Paty:  "Par  leur  accepta-  (2)  Per    Story,   J.,    in    ^Vee\Q   v, 

(ion  voluntairc  il  s*cst  fuit   un  puctc  Merchants' Ins  Comp.,  3  Mason's  Rep. 

entre  Ics  parties  qui  a  tout  termlne.**  27.,  cited  2  l^hillipson  Ins.  401. 

4  F  3 


1174 


ABANDONMENT  —  ITS  INCIDENTS  AND  EFFECTS. 


An  abandon- 
xnent  once  ac- 
cepted is  irre- 
vocable, and 
herein  of  ac- 
ceptance. 


Any  act  done 
by  under- 
writers after 
notice  of  aban- 
donment which 
could  only  he 
justified  under 
a  right  derived 
from  it,  is  pre- 
sumptive proof 
of  an  accept- 
ance. 


As  to  the  time 
within  which 
acceptance 
sliould  be  sig- 
nified. 


Refusal  to 
accq)t  should 
be  communi- 
cated in  rea- 
sonable time. 


the  assured  to  do  the  best  for  all  parties,  and  then  took  no 
further  s*tep  till  two  months  afterwards,  when,  just  as  the 
wines  were  about  being  sold  by  public  auction,  they  inter- 
fered to  stop  the  sale.  The  court  held  that,  as  by  lying  by, 
and  taking  no  step  for  so  long  a  period,  they  had  induced  the 
assured  to  believe  that  the  abandonment  was  acquiesced  in, 
they  must  be  considered  to  have  accepted  it,  and  could  not, 
therefore,  defend  themselves  against  a  claim  for  a  total  loss,  (a) 

So,  wherever  the  under^vriters,  after  receiving  notice  of 
abandonment,  do  any  act  in  consequence  thereof,  which  could 
be  justified  only  under  a  right  derived  from  it,  such  act  has 
been  held  in  the  United  States  to  be  itself  decisive  evidence 
of  an  acceptance. 

Thus  it  has  been  held  in  the  United  States,  that  selling, 
or  taking  and  keeping  possession  of  a  stranded  ship  after  she 
is  got  off,  though  with  the  ulterior  purpose  of  repairing  her 
for  the  assured,  and  even  with  an  express  protest  against 
acceptance,  yet  if  done  after  abandonment,  amounts  to  an 
acceptance  thereof.  (J) 

There  is  no  fixed  rule  in  England  as  to  the  time  within 
which  an  acceptance  should  be  made. 

Lord  EldoD,  in  Smith  v.  Kobertson,  seemed  to  consider 
that,  as  the  assured  was  bound  to  make  his  election  at  once 
to  abandon,  there  was  "a  corresponding  obligation**  on  the 
part  of  the  underwriter  "  to  accede  to  the  abandonment  de 
presenti (cy^  "evidently  showing,"  says  Mr.  J.  Park,  "that 
he  thought  the  underwriter  should  say,  at  the  earliest  op- 
portunity, whether  he  will  accept  the  abandonment  or 
not."  (d) 

The  rule,  in  fact,  seems  to  be,  that  the  underwriter,  if  he 
means  not  to  accept  the  abandonment,  should  make  known 
his  intentions  as  soon  as  he  has  had  reasonable  time  and  op- 


(a)  Hudson  v,  Harrison,  3  Brod.  8c 
Bingli.  97.     6  Moore,  288. 

(6)  Per  J.  Story  in  f  Peele  v.  Mer- 
chants* Ins.  Comp.,  3  Mason*s  Rep. 
27. ;  and  see  cases  cited  in  2  Phillips 
on  Ins.  402,  403. 


(c)  In  Smith  v,  Robertson,  2  Dow 
479. 

(d)  Per   Park,   J.,    In    Hudson   v. 

Harrison,  3  Brod.  &  Bingh.  108. 
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portimity  for  informing  himself  of  the  state  of  the  damaged  An  abandon- 
property,   and  before  'the  assured,   in   consequence  of  his  cep°ed^slrrc" 
silence,  can  fairly  liave  been  led  to  conclude  that  he  acquiesces  ^o^^^j^^e,  and 

•^  *  herein  of  ac- 

in  the  abandonment,  (e)  ceptanec. 


or 


Sect.  V.  Revocation  or  Waiver  of  Notice  of  Abandonment  bij 

the  Acts  of  the  Assured^  8fc. 

§  407.  It  appears,  therefore,  that  a  notice  of  abandonment,  Revocation 

if  it  have  been  once  accepted,  is  irrevocable,  except,  indeed,  ^^1*^' j*  "°*^^''* 

by  the  mutual  consent  of  the  parties,  and  cannot  be  defeated  ment  by  the 

by  any  subsequent  acts  whatever ;  if,  on  the  other  hand,  it  assured,  &c. 

have  not  been  accepted,  it  is  defeasible  either,  as  we  have  whatls  a 

already  seen,  by  the  subsequent  restoration  of  the  property,  waiver  of  tiie 
or  by  acts  on  the  part  of  the  assured  clearly  showing  that  he 
himself,  since  giving  the  notice  of  abandonment,  has  waived 
his  right  to  insist  on  it,  by  treating  the  loss  as  partial,  and 
not  total. 

It  must,  however,  be  carefully  borne  in  mind,  that  no  acts  No  act  done  by 

done  by  the  master,  while  acting  as  agent  of  both  parties,  and  ^^^  "»aRtor,  as 

•^  '  .  r  ^  agent,  on  aban- 

for  the  benefit  of  all  concerned,  in  attempting  to  recover  or  donment,  for 
repair  the  damaged  property,  after  notice  of  abandonment  those  con- 
has  been  given,  can  operate  as  a  waiver  by  the  ajssured  of  amount  to" 

hb  right  to   follow  up  such  notice.  waiver. 

If,  however,  after  notice  of  abandonment  given,  the  master  if,  however,  the 
appears  to  have  been  acting,  not  as  the  agent  of  both  parties,  {he^directioiK^ 
and  for  the  benefit  of  all  concerned,  but  under  thedirec-  or  exclusively 
tions,  or  for  the  benefit,  of  the  assured  exclusively — or  if  of  the  assured,* 
the  acts  and  interference  of  the  assured  with  the  use  and  **""  '*  *  '''**''''"' 
management  of  the  subject  insured  be  such  as  manifestly  to 
show  that  he  intended  to  act  for  his  own  interest  as  owner, 
and  not  for  the    benefit   of   the   underwriters,   then    un- 
doubtedly such  acts  and  interference  would   operate  as   a 
waiver  of  his  notice  of  abandonment,  {f) 

(«f)  Hudson  r.  Harrison,  3  Brod.  Si         (/)  So  decided  in  the  United  States 
Biogb.  97.     6  Moore,  288.  in  f  Columbian  Ins.  Comp.  t;.   Ashby 
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Revocation  or  No  dealings^  howevcr,  of  the  master,  or  of  the  assured  with 
ofabandon-  ^^^  ^^®  abandoned  property  will  have  this  effect,  unless  they  un- 
mcnt  by  the  equivocally  and  unmistakeably  amount  to  acts  of  ownership. 
assured,  &c.  Thus  whcrc,  on  receiving  intelligence  that  their  ship  and 
But  no  dealings  cargo  had  been  carried  by  a  mutinous  crew  into  Barbadoes, 
orllrti™****^'  and  that  the  government  agent  there  had  sold  the  cargo^  but 
assured  with      not  the  ship,  the  assured  in  this  country  immediately  gave 

the  salvaffe 

will  have  this  Boticc  of  abandonment,  and  then  wrote  to  the  agent  at  Bar- 
tiie^'li  "°^T  '^^ocs,  directing  him  to  sell  the  ship  also,  and  remit  the  pro- 
vocally  amount  cccds  of  the  salc  both  of  ship  and  cargo  to  England,  **a* 
ownership.  otherwise,  they  {the  assured)  could  not  settle  with  the  under- 
Order  by  as-  writers,^^  This  was  held  by  Lord  Eldon  and  the  House  of 
ship  abroad  is    Lords  uot  to  bc  a  waivcr  of  the  previous  notice  of  abandon- 

no  waiver  of  a     nicnt.  (//) 
previous  notice        ^    *■   \J/ 

ofabandon-  go,  whcrc  a  ship  was  brought  into  her  home  port  in  such 

ment.ifthe  ,.   \  ,    ,  J  ,  .    ^     ,      , 

circumstances  a  uisablcu  statc,  that  shc  was  a  mere  congeries  of  planks, 

Brow^iV*^  and  being,  on  survey,  found  irreparable,  except  at  a  cost 

Smith,  1  Dow's  which  would  havc  exceeded  her  repaired  value,  was  sold  by 

Nor  sale,  by  ^'^®  assurcd,  after  notice  of  abandonment,  without  the  con- 

his  order,  of  an  currcncc   of    the   Underwriters:    this  seems   to   have  been 

a>>andoned  ship 

as  wreck  in        admitted  not  to  be  a  waiver  of  the  abandonment.  (A) 
Allen  T  Su-  ^^  ^^  ^^®  United  States,  where  the  assured,  after  the  un- 

gruc;  Dans.  &  dcrwritcrs  had  refused  to  accept  a  notice  of  abandonment 
Cases  on  the  madc  ou  good  grounds,  sold  the  ship,  under  circumstances 
t*hru!ltted  *"  ^^^^  justified  the  sale,  not  for  his  own  benefit,  but  for  that  of 
States.  all  concerned,  this  waa  held  not  to  amount  to  a  widver  of  his 

notice,  {i)     AVhere,  on  the  contrary,  he  sold  her  for  his  own 

benefit,  this  was  considered  as  a  clear  case  of  wjuver  {j) :  80> 

Repairs  of  ship  wlicrc  hc  bought  hcr  in  at  the  sale,  and  then  despatched  her 

abroad,  witii-     qu  another  voyage,  (k)     In  one  American  case,  Mr.  J.  Story 

out  consulting  i'/»i 

underwriters  is  laid  it  dowu,  that  it  thc  assurcd,  after  notice  of  abandon- 


«  waiver ; 


and  Stribling,  4   Peter's   Sup.  Court  (J)  t  Abbott  r.  Sebor,  3  Johnson's 

Ucp.  139.     See  2  Phillips  409,  410.  New    York    Cases,   45.     See    also  2 

(g)  Brown  v.  Smith,  1  Dow*s  Pari.  Phillips  on  Ins.  409. 

Cases,  349.  (*)  t  Ogden  v.  Fireman  Ins.  Comp. 

(A)  Allen  r.  Sugrue,  Dans.   &  LI.  10  Johnson's  New   York    Rep.  177.; 

190.  note  (a).  ""^  S*  C.  in  error,  12  ibid.  25.,  cited  2 

(i)  f  Walden  t\  Pha?nix  Ins. Comp.,  Phillips,  409.  * 
5  Johnson's  New  York  Rep.  510. 
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ment,  were  to  proceed  to  repair  the  slup  without  consulting  Rerocation  or 
the  underwriters^  that  would  be  a  waiver  of  the  notice ;  for  '^'l^^l^^''''' 
the  reasonable  inference  would  be,  that  the  assuftd,  in  such  ment  by  the 
case,  was  repairing  her  for  his  own  benefit.  (/)     And  on  the  assured,  &c. 
same  ground,  where  the  master  at  Pernambuco,  instead  of  and^eiests  ~ 
selling  the  ship,  as  he  miffht  justifiably  have  done,  under  the  ^^^  "K*^^  ^? 

o  r^  tn       J  J  '  recover  as  for  a 

circumstances,  repaired  her  on  bottomry,  and  sent  her  on  to  total  loss. 
Liverpool,  where  she  arrived  earning  freight,  before  action  ^:^ 
brought,  this  was  held  in  our  Court  of  Exchequer  Chamber  ^^^ 
to  have  been  a  waiver  of  notice  of  abandonment,  given  in 
this  country  on  hearing  of  the  casualty,  so  far,  at  least,  as  to 
devest  the  assured  from  his  right  to  recover  thereupon  for  a 
total  loss,  (m)     The  same  point  was  decided  in  the  Supreme 
Court  of  Error  in  New  York,  where  a  master  repaired  at 
the  Isle  of  France  a  ship  which  had  been  abandoned  by  the 
assured  at  New  York  on  first  hearing  of  the  casualty,  (n) 

It  has  been  asserted  by  Valin,  that,  if  the  ship,  after  Theunder- 
abandonment,  be  repaired  and  restored  to  her  former  state  by  by"repah^in"°*' 
the  labour  of  the  underwriters,  they  will  have  a  right  to  ^^^  **"p»  com- 
axnpel  the  assured  to  take  his  ship  again,  notwithstanding  whohasaban-' 
the  abandonment,  provided  they  have  not  voluntarily  settled  xoXet^^n^ 
as  for  a  total  loss,  and  have  acted,  in  repairing  the  ship,  under 
protest  against  the  validity  of  the  abandonment,  (o)     Emeri* 
gon  denies  this  position  (/?),  and  apparently  on  good  grounds ; 
as  to  admit  such  right  would  be  to  introduce  a  new  element 
of  uncertainty  and  confusion  into  the  law  of  abandonment. 

A  similar  question  has  been  raised  in  the  United  States,  Nor  can  an 
as  to  the  effect  of  an  offer  by  the  underwriters,  on  receiving  underwriters  to 
notice  of  abandonment,  themselves  to  bear  all  the  expenses  TPf*"^  ^®^^*^  * 

^  ^      *  "fint  to  recover 

of  repidring  the  ship ;  and  the  result  of  the  authorities  seems  f»  for  a  total 
to  be  (though  there  has  been  considerable  fluctuation  in   °^ 


(/)  See  t  Peele  v.  Merchants*  Ins.  Comp.,  3  Wend.  658.,  cited  2  Phillips 

Conap.,   S  Maaon*8  Rep.  27.,  cited  2  on  Ins.  407. 

Phillips  on  Ins.  410.  (o)  Valin,  Comm.  liv.  3.  tit.  vi.  des 

(m)  Benson  v.   Chapman,  in  error,  Assurances,  art  60.  vol.  ii.  p.  419.  cd, 

MSS.  Becane,  1828. 

(»)    f  Dickey    r.    American     Ins.  (/))  Emerigon,  chap.  xvii.  sect.  6. 

vol.  ii.  p.  231.  ed.  1827. 
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Revpcation  or    the  decisIons),  that,  although  such  an  offer  is  a  proper  in- 

wsivcr  oF  notice 

of  abandon-  gredieut  in  considering  whether  the  assured  has,  in  the 
^s^of^tiie^^  first  instante,  a  right  to  abandon,  yet  it  will  not,  after  aban- 
assurcd,  &c       donment,  devest  his  right  to  recover  as  for  a  total  loss,  (jj) 


KflTcct  of  aban- 
donment as 
vesting  in  the 
underwriters 
the  ownership 
of  the  salvage 

A  iralid  aban- 
floqment  trans- 
fers to  the 
underwriters 
all  that  remains 
of  the  thing 
insured,  and 
all  rights  and 
liabilities 
arising  out  of 
its  ownership. 

And  it  acts  as 
a  transfer,  by  a 
retrospective 
operation, 
Jrom  (he  mO' 
ment  of  the 
catvtUty, 


Sect.  VI.  Effect  of  Abandonment  as  vesting  in  the  Under* 
writers  the  Ownership  of  thf  Salvage  —  Distribution  of  the 
Proceeds  of  the  Salvage  among  the  different  Sets  of  Under' 
writers, 

§  408.  The  effect  of  a  valid  abandonment  (that  is,  in  £ng< 
lish  law,  of  an  abandonment  justifiably  made  at  the  time,  and 
not  defeated  by  subsequent  events)  is  to  transfer  the  whole 
interest  in  all  that  remains  of  the  thing  insured,  as  far  as  it  is 
covered  by  the  policy,  together  with  all  the  rights  and 
liabilities  arising  out  of  its  ownership,  from  the  assured  to  the 
underwriters,  in  proportion  to  the  amount  of  their  several 
subscriptions,  (r) 

And  the  true  principle  seems  to  be,  that  it  thus  acts  as  a 
transfer  not  only  from  the  time  that  notice  of  abandonment 
is  given,  but,  by  a  retrospective  operation,  from  tlie  moment 
of  the  casualty  that  gave  the  right  to  abandon,  from  which 
time  the  underwriters,  by  virtue  of  the  notice  of  abandon- 
ment, arc  subrogated  into  the  place  of  the  assured,  as  com- 
plete owners  of  the  abandoned  property,  so  far  as  it  is 
covered  by  the  insurance,  (s) 


(9)  See  the  cases  collected  and  com- 
mented on  in  Phillips  on  Insurance 
(vol.  ii.  pp.  287 — 293. ),  and  especially 
the  judgment  of  Mr.  J.  Story  in  f  Peelc 
V.  Merchants*  Ins.  Comp.,  ibid.  29 1 , 
292. 

(r)  Le  d^Iaissement  equipolle  a  un 
transport.  (Le  Guidon,  cap.  vii.)  Etre 
translatif  de  propricte  est  de  Tessence 
du  delaisscment.  (Valin,  liv.  3.  tit.  vi. 
dcs  Assurances,  art.  60.  vol.  ii.  p.  418. 
ed.  Becane.  Emerigon,  chap.  xvii. 
sect.  6.  vol.  iL  p.  2G0.  ed.  1 827.  IJoii- 
lay-Paty,  Cours  do  Droit  Com.  Mar. 


tom.  iv.  p.  375.  ed.  1834.)  Vassan 
quittc  et  dclaisse  aux  assureurs  10 
droits,  noms,  raisons,  et  actions  quH  a 
en  la  marchandise  chargce.  (Le  Gui- 
don, ihid.)  I/assureur  est  subrogi  • 
tous  les  droits  de  Tassur^,  car,  en  ae- 
querant  la  chose,  il  acquiert  ausai  tous 
les  accessoires.  (Pardessua,  Cours  de 
Droit  Comm.  vol.  iii.  p.426.  ed.1841.) 
(«)  Emerigon  goes  further,  and  lays 
it  down  that  abandonment  operates  ts 
a  transfer  of  the  whole  interest  of  the 
assured  to  the  underwriter,  not  only 
from  the  moment  of  the  los»,  but/rM 
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The  thing  insured  when  thus  transferred  by  abandonment  Effect  of  aban- 

to  the  underwriter  is  called  the  salvage;  and  hence  it  is  that  vesting  in*thc 

kMwee,  which  give  the  right  of  abandonment,  are  known,  in  "h/"^Jg^^^^^^ 

insunmce  law,  as  salvage  losses^  or  total  losses^  with  ben^t  of  of  the  salvage. 

tahoffe  :  (an  ill  chosen  term,  as  it  tends  to  produce  a  con-  The  thing 

ftision  between  the  property  saved  in  cases  of  abandonment,  l^'lnuT***" 

ond  the  sums  paid  as  a  reward  to  those  who  have  saved  or  ferred  by  aban- 

rescued  it,  which  are  also  called  salvage):  the  first  opera-  called  the 

don,  therefore,  of  an  abandonment  is  to  vest  in  the  under-  ru"l^*^'"i*."? 

'  the  losses  which 

writers,  as  owners,  from  the  moment  of  the  casualty,  all  that  gi^e  rise  to 
remains  of  the  thing  insured,  the  proceeds  of  which  are  ulti-  •*  salvage 
tnately  distributed  among  them  in  proportion  to  the  amount    ****^' 
of  their  several  subscriptions,  in  the  manner  which  we  shall 
presently  see.     The  effect,  however,  of  the  abandonment  is 
Qot  only  thus  to  transfer  the  remains  of  the  abandoned  pro- 
perty, but  also  completely  to  substitute  the  underwriter  for 
the  assured  from  the  moment  of  the  loss,  clothing  him  from 
that  time  with  all  the  rights  and  all  the  responsibility  of 
ownership,  entitling  him  to  prosecute  all  claims  which  be- 
longed to  the  assured  as  owner  of  the  thing  insured,  and 
rendering  him  liable  for  all  just  demands  that  might  have 
been  made  against  the  assured  in  the  same  capacity.  (^) 
Upon  this  principle  it  has  been  decided,  that  where  under-  ^^^  showinj? 

how  the  under* 

Cfte  commencement  of  the  risk  (des  k  prin-  In  English  law,  though  never  expressly 
rtpe).  (Chap.  xvii.  sect.  6.  p.  232.  and  so  decided,  it  seems  to  be  assumed  that 
lect.  9.  p.  255.  ed.  1827.  The  Code  abandonment  acts  as  a  transfn*  from 
ie  Commerce  (art.  385  )  declares  the  the  moment  of  loss :  the  rule  that  an 
lalvage  vested  in  the  underwriters  abandonment  to  the  underwriter  on 
Trom  the  period  of  the  abandonment  ship  vests  in  him  the  whole  freight  in 
[de  TipoqMe  du  delaietement),  which  course  of  being  earned  at  the  time  of 
Boulay-Paty  explains  as  meaning  the  casualty,  is  not  inconsistent  with 
From  the  time  at  which  notice  of  aban-  the  position  in  the  text ;  far  a  transferee 
donraent  is  given  (die  le  moment  de  la  of  ship  by  bill  of  sale  executed  at  the  mO' 
riguifieaiion).  (Cours  de  Droit  Com.  ment  of  the  loss,  would  be  equally  en- 
Mar,  tom.  iv.  p.  377.  ed.  1834).  In  titled  to  the  whole  freight  then  pend* 
the  United  States  it  is  conclusively  ing  and  in  the  course  of  being  earned, 
lettled  that  the  moment  of  the  loss,  and  there  being  no  apportionment,  in  our 
tsoi  the  commencement  of  the  risk,  is  the  law  (except  in  cases  oipro  ratd  freight) 
time  from  which  the  transfer  takes  of  pending  freight  due  under  an  entire 
sfiVct.       (t  Coolidge    c.     Gloucester  contract. 

IVfarine   Ins.    Comp.,    15   Pickering's  (0  See  Godsall  v.  Boldcro,  9  East, 

Rep.  346.,  cited  2  Phillips  on  Ins.  418.)  72. 
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Effect  of  aban- 
donment as 
vesting  in  the 
underwriters 
the  ownership 
of  the  salvage. 

writers  are 
subrogated  in 
the  place  of  the 
assured,  as  far 
as  relates  to 
claim»  arising 
out  of  the 
ownership  of 
the  salvage. 

Yates  r.  White, 
4  Bingh.  N.C. 
272. 


By  not  ac" 
cepting  the 
abandonment 
or  settling  for 
less  than  a 
total  loss, 
the  under- 
writer waives 
all  his  right  to 
tliese  claims. 
Brooks  r. 
Mc.^Donncll, 
1  Y.  &  C.  502. 


writers  had  paid  a  total  loss  on  British  ships  captured  by  the 
Spaniards,  they  were  entitled,  as  salvage,  to  the  proceeds  of 
Spanish  ships  captured  by  way  of  reprisals,  which  had  been 
distributed  by  the  British  government  amongst  the  assured(ti): 
so  the  underwriters  on  freight  are  entitled,  after  abandon- 
ment, to  the  benefit  of  other  freight  earned,  instead  of  that 
insured,  (r)  So  it  has  been  held,  that  after  abandonment  for 
damage  arising  from  collision,  caused  by  the  fault  of  another 
ship,  the  underwriters  had  the  same  right  of  action,  in  the 
name  of  the  assured,  against  the  owner  of  such  ship,  as  the 
assured  himself  had  before  abandonment,  and  might  recover 
in  proportion  to  the  extent  in  which  the  ship  was  covered  by 
the  policy,  i.  e,  a  moiety  of  the  damage,  if  half  the  ship's  value 
were  insured,  a  third,  if  a  third  were  insured,  &c.  («?)  So,  in 
the  United  States,  where  the  assured,  before  abandonment, 
had  a  right  to  claim  a  general  average  contribution,  such 
claim  was  held  to  have  been  transferred  by  the  abandonment 
to  his  underwriters,  (j:) 

Of  course  the  underwriter,  by  not  accepting  the  abandon- 
ment, or  by  other  acts  of  the  like  kind,  may  lose  all  title  to  the 
ultimate  benefit  of  salvage,  as  appears  by  the  following  case : 
— A  British  ship  and  cargo  were  captured  by  the  Brazilian 
government,  and  condemned  as  prize  for  breach  of  blockade. 
The   underwriters  who  had  insured   the   cargo   would  not 
accept  an  abandonment,  but  compromised  the  claim  for  35 
per  cent.     Some  time  afterwards,  in  pursuance  of  a  conven- 
tion  between   the  British   and  Brazilian  governments,  the 
goods  were  ordered  by  the  latter  government  to  be  restored, 
and  compensation  made  to  their  owners ;  a  claim  was  there- 
upon made  by  the  underwriters  to  the  whole,  or  a  part,  of  the 


(m)  Randall  r.  Cochrane,  1  Ves.  98. 
See  also  in  the  United  States  the  S.  P. 
in  fGracie  r.  New  York  Ins.  Comp., 
8  Johnson's  New  York  Rep.  183. 

(r)  Green  r.  Royal  Exch.  Comp., 
1  Marshall,  447.  6  Taunt.  68.  S.  C. 
Evcrth  V.  Smith,  2  IM.  &  Scl.  372.  ; 
Brockelbank  v.  Sugruo,  1  Mood.  Sc 
Rob.  102. 


(w)  Yates  r.  White,  1  Arnold,  85. 
S.  C.  4  Bingh.  N.  C.  272.  5  Scott, 
G40.  S.  L.  in  the  United  States.  S 
Phillips  on  Ins.  419,  420. 

(x)  t  Walker  p.  United  Stales  Ins. 
Comp.,  11  Scrj.  &  Rawle,  61.  2  Phil- 
lips on  Ins.  420. 
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sum  awarded  for  compensation^  as  a  salvage :  but  the  court  Eflict  of  aban- 
held  that,  by  declining  to  accept  the  abandonment,  they  had  v^"ing"in"thc 
waived  all  claims  of  this  nature,  which  they  otherwise  might  underwriters 

.  i*/\  ^^  ownership 

have  had,  and  were  therefore  not  entitled  to  any  thmg.(y)       of  the  salvage. 
§  409,  As  the  abandonment  thus  vests  in  the  underwriter  The  under- 

^i^nter  has  also 

all  the  privileges,  so  it  throws  upon  him  all  the  liabilities  of  imposed  upon 
'ownership.  ^^^l, 

Upon  this  principle  all  the  expenses  incurred  by  third  par-  ownership  by 

,,,,  •/.!  /»iii       *^®  effect  of 

^les  m  saving  the  remams  of  the  property  transferred  by  the  the  abandon- 
abandonment,  and  restoring  it  to  the  underwriters,  are  to  be  "*"'* 
paid  by  them  as  owners  thereof:  these  charges  are  generally 
called  the  expenses  of  salvage. 

In  cases  of  recapture  these  expenses  are  fixed  by  statute  (r)  As  charges  for 
at  one-eighth  for  the  royal  navy,  and  at  one-sixth  for  private  "*  ^*^^  ^' 
ships,  to  be  assessed  on  the  true  value  of  the  re-captured 
vessel,  which  is  to  be  ascertained  by  the  policy,  if  there  be 
no  reason  to  suspect  an  undervaluation  (a):  if  found  in  pos- 
session of  pirates,  the  salvage  is  fixed  for  all  ships  at  one* 
^ightL  (J)  In  other  cases,  no  fixed  proportion  of  the  property 
saved  is  made  payable  as  salvage  by  the  English  law ;  but  the 
amount  to  be  awarded  is  left  to  the  discretion  of  the  Court 
of  Admiralty,  which  is  guided  in  its  judgment  by  a  regard 
principally  to  the  following  considerations:  1.  The  enterprise 
shown,  and  danger  incurred  by  the  salvors ;  2.  The  damage 
-and  expense  from  which  the  property  is  rescued ;  3.  The  de- 
gree of  labour  and  skill  employed  in  effecting  the  salvage ; 
4.  The  value  of  the  property  saved,  (c) 

Upon   the  same  ground  the  underwriters    on  ship  and  The  under- 
freight, upon  becoming  proprietors  thereof  by  virtue  of  aban-  and  freight  ^^ 
donmcnt,  are  liable,  like  the  shipowner  in  whose  place  they  """^^  *^®'"  , 

'  '  *      ^  ^  1  .^    abandonment, 

«tand,  for  all  wages  earned  by  the  sailors  in  the  course  of  the  p«y  seamen's  . 

wages  out  of 

the  salvage, 
(y)  Brooks  t>.  M'Donnell,  1  Y.  &  C.         (6)  6  G.  4.  c.  49.  s.  S. ;  and  see  the  ^ 

-503.  case  of  The  Calypso,  2  Haggard*s  Rep. 

(2)  33  G.  3.  c.  66,  s.  42.     43  G.  3.  209. 

c  60l  8.  39.  (c)  Sec  the  judgment  of  Sir  John 

(«)  Abbott  on    Shipping,   part  iv.  Nichol  in  the  case  of  The  Clifton,  3 

ebap.  xi.  pp.  525,  526.  6tb  ed.     Tark  Haggard,  117. 
on  Ins.  327.  8th  ed. 
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Effect  of  aban- 
donment as 
vesting  in  the 
underwriten 
the  ownenhip 
of  the  salvage. 

If  any  portion 
of  the  wreck 
remain,  the 
seamen  hare  a 
claim  for 
wages,  eo 
nomine,  though 
no  freight  be 
earned. 


The  under- 
writers, as 
abandonees  of 
the  salvage,  are 
chargeable 
with  all  liens 
with  which  it 
is  encumbered 


voyage,  on  which  the  loss  occurred  that  gave  rise  to  the 
abandonment. 

If  the  ship  totally  perish,  and  no  freight  at  all  be  earned, 
no  claim  for  wages  can  be  made  on  the  underwriters  (<f) ;  but 
if  ant/  portion  of  the  wreck  be  saved,  though  no  freight  be 
earned,  the  mariners  who  have  laboured  to  save  the  ship  firom 
destruction  are  entitled  to  be  paid  wages  to  the  full  extent  of 
the  proceeds  of  the  wreck.  In  the  United  States  Mr.  J. 
Story  has  considered  that  the  mariner's  claim  in  such  case,  is 
a  claim  for  salvage  rather  than  for  wages  (ff) ;  and  Chancel- 
lor Kent,  in  the  last  edition  of  his  Commentaries,  cites  this 
decision  with  approbation,  on  the  groimd  that,  to  make  wages 
recoverable  in  such  cascs^^o  nomine,  would  be  contrary  to  the 
great  principle  in  marine  law,  that  freight  is  the  mother  of 
wages,  and  the  safety  of  the  ship  the  mother  of  freight  (/): 
on  the  other  hand,  Lord  Stowell,  in  one  of  the  most  eloquent 
of  his  many  celebrated  judgments,  has  in  this  country  mdi- 
cated  the  mariner's  claim  to  liis  wages,  as  such,  upon  the 
parts  of  the  ship  saved,  as  far  as  they  will  go.  (jg) 

The  general  rule,  therefore,  on  this  point,  as  it  affects  the 
underwriters  as  abandonees  of  the  salvage,  is,  that,  in  case  of 
casualties  giving  the  right  to  abandon,  the  wages  of  the 
mariners  must  be  paid  by  them,  cither  out  of  the  proceeds  of 
the  freight,  if  any  be  earned,  or  of  the  wreck,  if  any  be 
saved. 

The  underwriters,  as  abandonees  of  the  salvage,  are  charge- 
able with  all  liens  with  which  it  is  encumbered,  as  a  neces- 
sary consequence  of  the  perils  insured  against,  and  with  all 
expenses  necessarily  incurred  for  the  purpose  of  rescuing  the 
property,  or  the  remains  of  it,  for  their  benefit :  in  fact,  that 


(d)  Emerigon,  chap.  xvii.  sect  11. 
▼olii.  p.  263.  ed.  1827. 

(e)  The  Two  Catherines,  2  Mason's 
Connecticut  Rep.  319. 

{/)  Kent*s  Comm.  vol  iii.  p.  195. 
ed.  1844. 

(g)  The  Neptune,  Clark,  1  Hagg. 
Ad.  Rep.  227.  See  also  5  &  6  W.  4. 
c.  19.  8.5.     This  is  agreeable  to  the 


principles  of  the  ancient  sea-Iswi. 
Consolato  del  Mare,  c.  155.  of  the 
Italian  translation.  Judgments  of 
Oleron,  art.  8.  Comment,  of  Geirsc, 
46.  The  law  b  the  same  in  France. 
Code  de  Comra.  art.  259.  Boulay- 
Fatj,  Cours  de  Droit  Com.  Msr. 
torn.  iv.  pp.  318,  819.  ed.  1834. 
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irhich  they  really  take  as  salvage  is  the  net  proceeds  of  Effect  of  aban- 
the  thing  saved,  after  deducting  the  necessary  expenses  of  ▼e«ting  in  the 

saving  it.  imderwritenj 

°  the  ownership 

Thus,  the  abandonees  of  ship  are  liable,  as  we  have  seen,  of  the  salvage. 
for  the  sums  due  to  salvors ;  and  the  abandonees  of  freight,  as  as  a  necessary 
we  have  also  seen,  take  as  salvage  the  net  proceeds  of  the  Sbe»Bri^°in-**^ 
freight  ultimately  earned,  after  deductini?  the  cost  of  re-load-  """^  against; 

.  1  ,         J  1    1  1  /.  but  not  with 

ing  the  cargo  on  board,  and  the  other  extra  expenses  of  earn-  any  encum. 
ing  the  freight  rendered  necessary  by  the  casualty  (A) :  but  nccted*with  Ae 
the  same  rule  does  not  extend  to  incumbrances  or  liens,  with  cMualty. 
which  the  property  was  burdened  by  the  assured,  by  contracts 
with  third  parties,  before  the  casualty  took  place,  and  not 
arising  out  of  the  peril  insured  against,  (t) 

A  question  has  arisen,  whether,  upon  an  abandonment  of  a  The  under- 
sea-damaged  cargo  to  the  underwriter  on  goods,  the  aban-  goods  as  aban. 
donee  takes  the  salvage  subject  to  the  shipowner's  claim  for  ^<>"®"  ^^^ 

,  ,  ,  sea-damaged 

freight ;  whether  it  be  the  full  freight  earned  by  their  subse-  <»rgo,  are  not 
quent  arrival  in  the  original  or  a  substituted  ship,  or  the  pro  iJuiy^spwScTng, 
raid  freight  which  becomes  due,  on  their  acceptance  by  the  ***  the  ship- 

°  ^  r  .^  owner  s  claims 

merchant  at  the  port  of  distress :  in  this  country  it  was  long  for  freight 
ago  decided,  in  the  case  of  Baillie  v,  Mondigliani,  and  is  un- 
doubtedly established  as  the  general  rule,  that  the  assured 
cannot  in  such  cases  throw  the  loss  on  freight  upon  the 
underwriters  on  goods,  and  this  on  the  pkin  principle,  that 
they  have  not,  by  the  terms  of  their  contract,  engaged  to  in- 
demnify him  against  it,  and  that  the  abandonment,  although 
its  effect  is  to  subrogate  the  underwriters  in  the  place  of  the 
assured,  yet  only  does  this  to  the  extent  of  the  insurance, 
which  in  a  general  policy  on  goods  does  not  cover  the 
freight.  (J)  The  question  was  recently  litigated  before  the  Law  same  in 
Supreme  Court  of  the  United  States,  and  it  was  there 
flolemnly  decided  that  such  claim  could  not  be  supported,  and 
that,  if  the  underwriters  on  goods  had  been  obliged  to  pay 

(A)  Sharp  v.  Gladstone,  7  East,  24.  of  the  assured,     f  Williams  v.  Smith, 

"Bsrelay  i^.  Stirling,  5  Maule  &  Sel.  6.  9  Caines,  20.,  cited  2  Phillips  on  Ins. 

(i)  So  held  in  the  United  States  in  423. 

where  the  ship  had  been  bot-  (j)  Baillie  v.  Mondigliani,  Park  on 


tomried  before  she  became  the  property     Ins.  116.  8th  ed. 
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Effect  of  aban- 
donment as 
vesting  in  the 
underwriters 
the  ownership 
of  the  salvage. 


Where  sea- 
damaged  goods 
are  sold  at  in- 
termediate 
port  instead  of 
being  sent  on, 
in  order  to 
prevent  their 
perishing,  the 
underwriter  on 
goods,  in  prac- 
tice, bears  the 
loss  on  the 
freighL 

Quaere, 
whether  he 
also  bears  the 
extra  expenses 
of  tranship- 
ment. 


In  no  case,  as 
it  seems,  can 
he  decline 
taking  to  the 
salvage  on  ac- 


freight  in  such  case  to  the  shipowner,  in  order  to  obtain  pos- 
session of  the  salvage,  they  might  either  deduct  the  amount 
so  paid  from  the  loss,  or,  if  a  total  loss  had  been  previously 
settled,  recover  it  from  the  assured  as  money  paid  to  his 
use.  (A)  Mr.  J.  Johnson,  indeed,  dissented  from  the  opinion 
of  the  majority  of  the  court,  on  the  ground  that,  as  the  aban- 
donee of  ship  is  entitled  to  the  freight  earned  subsequent  to 
the  loss,  the  abandonee  of  goods  ought,  by  parity  of  reason, 
to  be  liable  thereto.  Mr.  Phillips,  while  he  admits  that  the 
two  cases  are  not  sufficiently  analogous  to  give  much  weight 
to  this  argument,  yet  inclines  to  the  opinion  that  this  charge 
ought  to  fall  on  the  abandonee  of  the  goods,  on  the  ground 
that  he  is  the  party  who,  as  owner  of  the  salvage,  alone  de- 
rives benefit  from  their  transportation.  (/) 

It  is  on  this  ground  that  it  is  stated  to  be  the  practice  in 
this  country,  to  charge  the  underwriter  on  goods  with  the 
freight,  whenever  the  goods,  having  been  necessarily  landed 
at  a  port  of  distress  for  the  repairs  of  the  ship,  are  sold  there, 
instead  of  being  reshipped,  because,  if  sent  on,  they  would  be 
totally  spoiled  before  arrival :  in  such  case  it  is  considered, 
that  the  sale  is  for  the  benefit  of  the  underwriters,  who,  on 
abandonment,  or  payment  of  a  total  loss  without  abandon- 
ment, becomes  entitled  to  the  proceeds  of  the  sale,  and  must, 
therefore,  pay  whatever  freight  is  due  to  the  shipowner  (w): 
on  the  same  principle,  as  we  have  elsewhere  seen,  it  has  been 
contended,  but  never  so  decided  in'  this  country,  that  the 
abandonee  of  goods  which  are  transhipped  at  the  port  of 
disaster,  and  forwarded  in  another  vessel,  ought  to  be  liable 
for  the  extra  freight  and  increased  charges  of  the  tranship- 
ment, (w) 

Mr.  Phillips  raises  the  question,  whether  in  such  caaea, 
supposing  the  freight  to  exceed  the  worth  of  the  salvage,  the 
abandonee  of  goods  is  bound  to  take  to  the  salvage,  and 

(k)  t  Columbian  Ins.  Comp.  v.  Cat-  (/)  2  Phillips,  428— 43a 

ictt,  12  Wheaton^s  Rep.  383.,  cited  2  (m)  Stevens  on   Average,  81.  5th 

Phillips  on   Ins.  425 — 427.  ;  and  see  ed.  and  Appendix,  264. 

the  judgment  of  Mr.  J.  Story,  as  there  (n)  See  Part  I.  Chap.  VIII.  Sect 

given.  III.  p.  188.  aa/i 
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states  his  opinion^  that,  under  the  circumstances  supposed,  the  Effect  of  aban- 
underwriter  on  goods  might  pay  a  total  loss,  and  decline  vesdnginthe 
taking  to  the  salvage,  provided  he  gave  speedy  notice  of  his  Jhe  oli^ership 
intention  so  to  do.  (o)     I  confess  it  seems  to  me,  that  in  such  of  **>«  salvage. 
case,  standing,  as  he  does,  by  virtue  of  the  abandonment,  count  of  the 
in  place  of  the  assured,  he  would  have  no  more  right  to  re-  frel^t^over 
pudiate  the  ownership  of  the  goods,  on  this  ground,  than  the  *J®  ^^  °f 
assured  himself,  (p) 

§  410.  Hitherto  we  have  spoken  solely  of  the  effects  of  Even  without 
an  abandonment,  and  confined  our  attention  to  "  salvage  the  under!^^" 
losses,"  as  they  are  called,  **with  benefit  of  abandonment:"  ^»^jteMareen- 

'  •'  '  titled  to  the 

it  must,  however,  be  clearly  understood,  that  even  where  no  salvage,  or  the 
notice  of  abandonment  has  been  given,  but  a  total  loss  has  therrof/ 
taken  place  (i.  e.  in  what  are  called  cases  of  **  salvage  loss 
without  abandonment "),  the  same  rule  applies,  and  the  under- 
writer, who  has  adjusted  and  paid  a  total  loss,  is,  by  virtue 
thereof,  entitled  to  the  benefit  of  any  salvage  that  may  ulti- 
mately come  to  hand,  or  the  proceeds  of  any  sale  of  the  pro- 
perty that  may  have  been  made  by  the  assured,  or  the 
master  as  his  agent:  thus,  in  the  case  of  a  missing  ship.  As  in  case  of  a 
where  there  had  been  no  abandonment.  Chief  J.  Gibbs  said,     ****°^  ^^  *'*' 
that  *'  the  underwriters,  on  payment  of  a  total  loss,  would  of 
course  be  entitled  to  the  ship,  if  she  afterwards  turned  up,  as 
salvage."  (7)     So,  in  the  case  of  sea-damaged  goods  sold  in  Or  goods  sold 
specie  at  an  intermediate  port.  Lord  Abinger  sidd,  that  '^  the 
proceeds  of  such  sale  would  be  considered  as  salvage,  to 
which  the  imderwriters  would  be  entitied,  after  payment  of 
a  total  loss,  as  for  money  had  and  received  to  their  use."(r) 

If,  however,  after  adjustment  and  payment  for  a  total  loss,  Recovery  of 
the  whole  of  the  thing  insured  be  recovered  (as  where  a  box  thing  insured 
of  bullion  was  fished  up  and  restored  after  its  full  insured  J^^  touTfojl 

(o)  2  Phillips,  438,  439.  that  no  such  right  exists-     f  Griswold 

(/»)  At  to  the  general  right  of  the  v.  New  York  Ins.  Comp.,  3  Johnson's 

TwnDT  of  the  goods  to  abandon  them  Rep.  321. 

■br  freight,  see  a  clear  and  concise        (9)  Houstman  o.  Thornton,  Holt's 

lammary  of  the  law  in  Kent's  Comm.  N.  Pr.  242. 

roL  ill  pp.  224,  225.  ed.  1844.     It         (r)  Roux  v.  Salvador,  3  Bmgh.  N. 

decided  in  the  United  States,  C.  288. 

40 
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EiTect  of  aban- 
donraent  as 
vesting  in  the 
underwriters 
the  ownership 
of  the  salvage. 

will  not  entitle 
the  under- 
writers to  re- 
cover back  the 
amount  he 
has  paid. 

So  if  he  pay 
half  his  sub- 
scription, and 
half  the  thing 
insured  be 
afterwards  re- 
stored, so  that 
its  proceeds 
added  to  the 
sum  paid  make 
more  than  tlie 
whole  amount 
of  the  insur- 
ance. 

Distribution  of 
the  salvage 
amongst  the 
underwriters : 
general  rule. 


In  cases  of 
double  or  over 
insurance. 


value  had  been  paid),  the  underwriter  will  not,  on  that 
account^  be  entitled  to  reclaim  from  the  assured  the  whole 
amount  of  his  subscription^  but  merely  the  thing  saved,  or  its 
value  after  deducting  the  expenses  of  saving  it,  {s) 

And  the  same  principle  applies,  where,  after  the  under- 
writer has  paid,  not  a  total  loss,  but  a  certain  percentage  of 
his  subscription,  a  part  of  the  proceeds  of  the  thing  insured 
is  restored  to  the  assured,  under  such  circumstances,  that  the 
part  so  restored  to  him,  together  with  the  percentage  paid  by 
the  underwriter,  exceed  the  whole  amount  of  the  insurance: 
the  underwriter  is  not,  on  this  account,  entitled  to  recover 
back  any  part  of  the  percentage  he  has  paid,  for,  as  Chief 
Justice  Gibbs  expresses  it,  although  the  assured  cannot 
recover,  as  against  the  tindertoriter,  more  than  the  amount 
of  his  subscription,  there  is  no  rule  to  prevent  him  from 
recovering  more  undequaque.  (t) 

§  411.  Upon  abandonment  each  of  the  underwritera  par- 
ticipates in  the  benefits  of  the  transfer,  by  sharing  in  tiie 
proceeds  of  the  salvage,  according  to  the  proportion  which 
the  amount  of  his  subscription  bears  to  the  whole  value  of  the 
thing  insured ;  and  this  without  any  regard  to  the  date  of  the 
different  subscriptions,  or  the  priority  of  the 'policies,  if  more 
than  one.  {u) 

If  there  be  more  than  one  policy,  and  the  sum  insured  in 
the  first  policy,  itself  amounts  to  the  value'  of  the  thing  in- 
sured, the  law  of  France  is,  that  an  abandonment  to  the 
underwriters  on  the  first  policy  carries  the  whole  property 
in  the  thing  insured,  and  there  will  be  nothing  to  abandon  to 
the  underwriters  on  the  subsequent  policies  (v) :  in  such  case, 


(*)    Da   Costa   i;.    Firth,   4   Burr. 

1966. 

(f)  Tunno  v.  Edwards,  12  East, 
488.  Goldsmid  v.  Gillies,  4  Taunt. 
803. 

(«)  Valin,  Comment,  sur  TOrdon- 
nance,  tit.  vi.  art.  25.  vol.  ii.  p.  292. 
cd.  1829.  Emerigon,  chap.  xvii. 
sect.  6.  vol.  ii.  p.  230.  ibid.  pp»273— 


275.  ed.  1827.  Boulay.Paty,  Coois 
de  Droit  Mar.  tit  xL  sect.  7.  voL  if. 
p.  375.  ed.  1834. 

(»)  Boulay.Paty,  Coun  de  Droit 
Mar.  tit.  x.  sect.  Sa  vol.  iv.  pp.  116— 
121.  ed.  1834.  Pardessiu,  Coifft  dt 
Droit  Comm.  part  iv.  tit  t.  vol  iii. 
p.  505.  ed.  1841. 
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accordingly,  the  policy  first  effected  is  alone  considered  bind-  Distribution 

of  the  s&lvstirc 

ing,  and  the  underwriters  on  the  rest  are  discharged  from  amongst  tiie 
all  claim ;  and  are,  of  course,  entitled  to  no  share  in  the  *»»^|^enrritere. 
salvage,  (w) 

In  our  own  country  a  different  rule  prevails;  and  the 
assured  in  such  case  may  sue  both  sets  of  underwriters,  but 
can  only  recover  up  to  the  amount  of  his  loss,  to  which  all 
the  underwriters  on  both  policies  shall  contribute  according 
to  the  amount  of  their  several  subscriptions,  and  are,  of  course, 
entitled  to  a  proportionate  share  of  the  proceeds  of  the 
ealvBge.  (or) 

On  the  other  hand,  if  the  total  amount  covered  by  all  the  wiiere  the 

whole  intcrci^t 

subscriptions  or  policies  does  not  equal  the  value  of  the  is  not  covered. 
thing  insured,  the  assured  is  considered  to  be  his  own  insurer 
to  the  extent  of  the  sum  not  covered,  and  is  consequently 
entitled,  to  that  extent,  to  his  proportionate  share  in  the 
proceeds  of  the  salvage,  (y)  Thus,  suppose  A.  to  have  in- 
sured goods,  the  real  value  of  which  is  lOOOZ.,  for  800Z.,  of 
which  sum  B.  subscribes  for  500Z.,  and  C.  for  300Z.  A.,  it 
is  plain,  stands  his  own  insurer  for  200Z. :  a  constructive 
total  loss  takes  place  on  the  goods,  in  respect  of  which  A. 
abandons:  the  proceeds  of  the  salvage  amount  to  lOOZ.  t.  e. 
a  tenth  part  of  the  whole  insurable  value  of  the  goods :  this 
salvage,  therefore,  must  be  distributed  among  the  parties  to 
the  insurance  in  the  proportion  of  a  tenth  of  their  respective 
interests. 

To  A.  for  his  200Z.  uncovered  by  the  policy  -  £20 
To  B.  for  his  5001  insured  -  -  -  -  50 
To  C.  for  his  300Z.  insured      -        -        -        -    30 


£100 


(v)  Ordnance  de  U  Marine,  tit  tL  1844  :  but  may  be  altered  by  ^press 

art.  24,  25.     Code  de  Commerce,  art.  clauses  in  the  policy.     2  Phillips  on 

358,  359.  Ins.  423 — 425. 

(jr)  Newby  v.  Reid,  1  Bl.  Rep.  416.  (y)  2  Phillips  on  Ins.  421.     £mc- 

MarshaU  on  Ini.  139 — 145.     The  law  rigon,    chap.   xvii.   sect   14.   toI.  iL 

is    the    same   in  the   United   States,  pp.  273^*275.  ed.  1827. 
Kent's  Comm.   vol.  iiL   p.  280.  ed. 
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Distribution  If  there  be  three  insurances^  one  on  the  ship  and  cargo,  one 

IX^J^iT  o^  tl^e  '!^V  only,  and  one  on  the  cargo  only,  a  question  h«, 

underwrite™,  been  raised  has  to  the, mode  in  which  the  salvage  should  be 

Mode  of  ap-  shared  amongst  the  different  sets  of  underwriters :  Emerigon 

ulYiige  where^  adopts  a  mode  of  adjustment  whereby  the  underwriters  on 

there  are  three  ghip  and  cargo,  tbough  they  may  have  insured  only  the  same 

on  $hip  and  amount  that  has  been  subscribed  for  by  the  underwriters  on 

^a]one»  and  ^^  ^^^  separate  interests  respectively,  shall  yet  be  entitled 

one  on  cargo  ^  ^  doublc  share  of  the  effects  abandoned :  Mr.  Marshall 

alone. 

recommends  the  following  more  equitable  method,  by  wluch 
all  would  take  an  equal  share  in  the  salvage.  Take  tlie 
following  data :  let  a  ship,  valued  at  5000/.,  and  a  cargo  at 
5000/.  (making  a  total  of  10,000/.)  be  insured  by  three 
policies,  thus :  — 

On  ship  and  cargo  ....  £3000 

On  the  ship  only  -         -         -         -     3000 

On  the  cargo  only  -         -         -        -     3000 

Uninsured        .  -         -        -        .     looo 


£10,000 


A  shipwreck  happens,  and  the  net  proceeds  of  the  wreck 
of  the  ship  are  500/.,  and  of  the  sea-damaged  cargo  500i, 
total  1000/.     The  adjustment  should  be  as  follows:  — 

To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured-       -         -        -         -        -         -         -        £100 

To  the  insurers  on  ship  and  cargo,  a  moiety  of  three- 

fiflhs  of  the  produce  of  the  toreck      -         -        .  150 

And  a  moiety  of  three-fifths  of  the  produce  of  the 

cargo     .-------  150 

To  the  insurers  on  ship  three-fifths  of  the  produce 

of  the  wreck  ------.  300 

To  the  insurers  on  goods  three-fifths  of  the  produce 

of  the  cargo   -------  300 

£1000 
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The  Ordmance  de  la  Marine  decreed^  that  where  money  Distribution 

had  been  lent  on  bottomry^  and  also  insured  on  the  same  amongst  ^hf^ 

subject,  the  lender  on  bottomry,  in  case  of  abandonment,  underwriters. 

should  be  paid  the  full  amount  out  of  the  proceeds  of  the  '^^  French 

salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing  that  the  pro- 

the  salvage  not  sufficient  for  both.(;2r)     Emerigon(a)  and  ^^fshln 

Pothier(i)  rested  this  law  on  the  principle,  that  the  under-  b«  divided 

,  A  A  ^  equally  be- 

writer,  by  virtue  of  the  abandonment,  was  put  exactly  in  the  tween  the  un- 
place  of  the  assured,  and,  therefore,  could  not  dispute  the  theTendCTs*on 
claim  of  the  bottomry  lender,  who  had  become  his  creditor  b<»*tomry. 
by  the  effect  of  this  entire  subrogation.     YaUn  (c)  opposed 
this  view,  on  the  ground  that  abandoninent  is  not  an  absolute 
substitution  of  the  underwriter  for  the  assured,  but  only  to 
the  extent  of  the  insurance;  that,  consequently,  the  under- 
writer becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender,  only  in  the  proportion  which  the  sum  insured  bears 
to  the  whole  of  the  subject ;  and  that,  on  principle,  the  bot- 
tomry lender  and  underwriter  ought  both  to  share  in  the 
benefit  of  the  abandonment,  in  proj^ortion  to  their  respective 
interests. 

These  reasonings  of  Yalin  were  adopted  in  the  French 
Legislative  Council  (d) ;  and  the  334th  article  of  the  Code  de 
Commerce  accordingly  provides,  that,  upon  abandonment,  the 
proceeds  of  the  property  saved  shall  be  divided  equally 
between  the  lender  on  bottomry,  in  proportion  to  his  capital, 
and  the  underwriter  for  the  amount  insured  in  the  policy,  (e) 

This  seems  a  very  equitable  rule,  and  should,  it  is  sub-  The  rule 
mitted,  be  adopted  in  this  country,  notwithstanding  the  old  J^**"^^ ^meZ 
rule  that  there  can  be  no  salvage  in  bottomry  contracts, — a  rule  *^"  country. 
which  was  long  since  repealed  by  the  legislature  in  regard  to 
]East  India  voyages  (y ),  is  opposed  to  the  general  law  mari- 


(z)  Tit.  Contrats  k  la  Grossc,  art.  Grosse,  art.  18.    vol.  ii.  p.  205.  cd. 

18.  1829. 

(a)  Chap.  xiii.  sect.  12.  vol.  ii.  p.  (d)    See    Boulay-Paty,    Cours    de 

269.  ed.  1827.  Droit  Mar.  tit  ix.  sect.  20.  vol.  iiL 

(6)  Traits  des  Contrats  a  la  Grosse,  pp.  227—232. 

Ko.  49.  (e)  Code  de  Commerce,  art.  334. 

(e)    Comment,   on   Ord.   tit.    4  la  (/)  19G.  2.  c.37. 
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Distribution  time  of  Europc,  and^  as  Mr.  Marshall  and  Mr.  Benecke  have 

amon^Se^  vcrj   Conclusively   shown,   seems  wholly   inconsistent   with 

underwriters,  gound  principle,  ig)            ^ 


Sect.  VII.  Duties  of  the  Master  in  cases  of  Abandonment,  as 

Agent  for  whom  it  may  concern. 

s 

Duties  of  the         §  412.  By  the  general  law  maritime,  as  recognised  alike  in 

master  in  cases  t  /»       •  i  t    •     i  i  i 

of  abandon-  this  country  and  foreign  states,  the  assured  is  bound,  on  the 
for 'whonTii^"*  occurrcncc  of  any  casualty,  which  authorises  an  abandonment, 
may  concern,  to  usc  his  utmost  endcovours  to  rcscuc  from  destruction,  or  to 
On  the  occur-  reclaim  from  capture  the  property  insured,  so  as  to  lighten, 
constructWe  ^  ^^  ^  possible,  the  burden  which  is  to  fall  on  the  under- 
total  loss,  the  writers.     In  so  doing  he  is  considered  to  be  the  agent  of  the 

assured  is  ,  ,  , 

bound  to  use  under>vTiters,  and  the  exertions  he  makes  in  such  capacity 
ertionrfor  the  ^^  ^^^t  at  all  prejudice  his  right  to  insist  on  his  abandonment 
recovery  of  the  Q^j^jg  generally  rccogniscd  right  is  expressly  conferred  on 
And  in  so  the  assured  in  our  English  policies,  by  a  special  clause  to  the 
doing  shall  not  following  cfFcct :  —  "  and  in  case  of  any  loss  or  misfortune  it 

prejudice  his  »  ,/         ^  ./ 

right  lo  aban-  shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
cover  for  a  dssiffns,  to  sue,  labour,  and  travail,  for,  in,  or  about  the 
total  loss.  defence,  safeguard,  or  recovery  of  the   said  goods    and  mer- 

chandises,   or    any   part    thereof,    without   prejudice  to  tlie 
insurance,  &fc. 
On  the  con-  Thc  clausc  Only  says,  "  it  shall  be  lawful "  for  the  assured 

ciau'sL*em!^'^^  80  to  do ;  but  the  law  and  practice  of  this,  and  ahnost  aU 
powering  the     other.  Countries  imposes  it  upon  him  as  his  bounden  duty: 

assured  to  -,      r^  •  i  ii  «  •      • 

labour,  &C.  for  the  Codc  dc  Commercc,  m  order  to  remove  all  ambiguity, 
llleXag?  ""^  has  adopted  the  suggestion  of  Valin(A)  and  Emerigon (i), 

and  expressly  enacted,  that  the  assured  is  bound  so  to  exert 
himself,  "  que  I'assure  doit  travailler,"  &c.  (J) 

(g)  Marsh,  on  Ins.  768,  769.      Be-  (j)  Code   de    Commerce,  art  SSI. 

ncck^,  Pr.  of  Indem.  74 — 83.  See  also  Boulay-Paty,  Cours  dc  Droit 

(h)  Comm.  liv.  iii.  tit.  vi.  des  Assur-  Mar.  tit.  xi.  sect.  5.  torn.  iv.  pp.  303 

anccs,  art  45.   vol.  ii.   p.  337.  ed.    Be-  — 310.  ed.  1834. 
cane,  1828. 

(«)    Emerigon,   chap.  xvii.    sect.  7. 
vol.  ii.  p.  1235.  cd.  1827. 
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Immediately,   therefore,  that  the  emergency  arises,  and  Duties  of  the 
before  notice  of  abandonment  has  been  given,  the  master  is  ^"bandon-*^* 
bound  to  take  every  necessary  measure  for  the  defence,  safe-  "™«n^  »»  «pnt 

•^  ^  for  whom  it 

guard,  and  recovery  of  the  thing  insured ;  in  so  doing  he  acts  may  concern. 
as  the  agent  for  both  parties,  or,  more  accurately  speaking,  as  Hie  master,  in 
the  agent  of  the  party  who  may  eventually  turn  out  to  be  *»'^»"g  every 

^  ±       J  J  J  necessary  step 

interested  in  the  salvage,  and,  as  such,  derive  benefit  from  his  forthere'covery 

..  ,.v  and  safeguard 

exertions.  (A)  of  t^e  salvage, 

If  no  abandonment  be  made,  that  party  is,  of  course,  the  SioseSl^'^^ 
assured  himself:  it  is  as  anrent  for  the  assured  that  the  master  mately  entitled 
will  turn  out  to  have  acted,  and  it  is  to  the  assured  himself 
he  must  look  for  making  good  all  the  expenses  bond  fide 
incurred  by  him  in  his  endeavours  to  save  the  property 
insured. 

If,  however,  an  abandonment  be  made,  which  is  either  Ifavaiidaban- 
accepted,  or  ultimately  proves  effectual,  the  effect  of  such  ni*^^,*he  is 
abandonment  is,  as  we  have  seen,  to  constitute  the  under-  "fi?®"^  °^.'^® 

underwriters 

writer  owner  of  the  property,  from  the  moment  of  the  casualty ^  from  the  mo- 

and,  therefore,  to  make  the  master,  by  operation  of  law,  the  lo^. 
agent  of  the  underwriters  in  all  that  he  has  done  bond  fide 
for  the  recovery  of  the  property  from  that  time. 

On  this  principle  it  is,  that  if  a  captured  ship  be  repur-  Repurchase  of 

chased  by  the  master,  in  cases  where  no  notice  of  abandon-  wherc^rihai^- 

ment  is  given,  he  is  considered  to  have  effected  such  repurchase  <lonment  has 

/»  1    •/»    1  •        1      1        1  1    heen  made,  is 

as  agent  for  the  owners ;  and,  if  the  transaction  be  legal,  and  considered  to 

the  master  have  a<5ted  bond  fide  and  within  the  authority  benefit* of  tiie 

which  the  necessity  of  the  case  may  reasonably  be  supposed  owners,  and 

to  have  conferred  on  him,  the  assured  will  be  bound  by  his  right  to  recover 

acts^  and  thereby  precluded  from  recovering  a  total  loss,  if  '^\\{i^^r\sr 

the  ship  is  restored  to  the  country  of  her  owners  before  J>eforc  action 

*  "^  brought. 

action  brought.  (/) 

"Where,  however,  under  similar  circumstances,  notice  of  AUttr,  where 
abandonment  has  been  given  and  accepted,  and  the  re-  ^ndon^^.,,^ 
purchase  not  effected  by  the  master  till  after  such  notice,  it  has  been  given 

*  and  accepted. 

(ifc)  Kent's   Comm.   toI.  lit  p.  331.     238.     Wilson  o.  Forster,  6  Taunt.  25. 
ed.  1844.  1  Marsball*s  Rep.  425. 

(/)  M'Masten  v.  Schoolbrcd,  1  Esp. 

4  a  4 


1192 


ABANDONMENT — ITS   INCIDENTS  AND   EFFECTS. 


Duties  of  the 
roaster,  ia  cases 
of  abandon- 
ment, as  agent 
for  whom  it 
may  concero. 

Sale  of  cargo 
abroad  in  cases 
of  abandon- 
ment, enures 
to  the  benefit 
of  the  under- 
writers if  they 
choose  to  take 
to  it,  howerer 
profitable  it 
may  be. 


The  master,  in 
f<ict,  is  agent  of 
the  a^Mired 
until  abandon- 
ment :  on  aban- 
donment he 
becomes  the 


has  been  decided  in  the  United  States,  that  as  the  master, 
in  consequence  of  the  abandonment,  became  the  agent  of  the 
underwriters,  so  the  repurchase  was  for  their  benefit,  if  they 
chose  to  take  it.  (m) 

The  following  case  in  the  United  States  was  decided  on, 
and  affords  a  good  illustration  of,  these  principles :  an  Ameri- 
can ship  and  cargo  was  captured  by  a  French  privateer  and 
carried  into  Malaga,  where  the  cargo  was  ultimately  con- 
demned  as  lawful   prize,   and  sold  for  the  benefit  of  the 
captors.      On  receiving    intelligence   of    the    capture,   the 
assured  in  New  York  abandoned  to  the  underwriters  on  the 
cargo,  who  paid  a  total  loss ;  meanwhile  a  mercantile  house 
at  Malaga,  at  the  request  of  the  master,  had  purchased  the 
cargo  on  its  being  put  up  for  sale,  ybr  the  benefit  and  an  ao 
count  of  the  assured,  and  whomsoever  else  it  might  concern ; 
considering  themselves,  in  so  doing,  to  have  been  acting  as 
agents  for  the  assured,  to  whom  they  would  have  had  recourse 
for  payment  in  case  any  loss  had  taken  place  on  the  purchase. 
Instead,  however,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house,  for  nearly  twice  the  amount 
they  gave  for  it ;  and  the  surplus  produced  by  this  sale  was 
held  by  them  as  trustees,  either  for  the  assured  or  the  under- 
writers, according  to  the  determination  of  the  court.     The 
court  held  that  this  surplus  belonged  to  the  underwriters : 
Chief  J.  Kent  said :  "  the  assured  abandon  and  the  under- 
writers accept  and  pay ;  they  were  then  substituted  for  the 
assured,  and  succeeded  to  the  benefit  of  the  acts  of  the  agents 
abroad ;  the  merchants  at  Malaga  acted,  nominally,  as  agents 
for  the  assured,  but,  in  reality,  they  were  agents  for  the 
party  having  the  ultimate  claim  to  the  property /'(«) 

Several  cases,  to  a  similar  effect,  have  been  decided  in  the 
United  States,  all  tending  to  establish  the  position,  that  the 
master,  although  agent  of  the  assured  before  the  abandon- 
ment, becomes,  by  abandonment,  the   agent  of  the  under- 


(m)  So    held   by  Chancellor    Kent  (w)  f  United  Ins,  Comp.  r.  Rohin- 

(then  Ch.  J.)  in  fjumel  v.  Marine  son,  in  error,  1  Johnson's  New  Tcrk 

Ins.    Comp.,   7  Johnson's   New   York  Ilcp.  591. 
]lcp.  423,  424. 
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writers  from  the  moment  of  the  casualty :  the  ground  of  this   Doties  of  the 
doctrine  beings  that,  as  the  interest  in  the  salvage  is  thereby  of  abandon. 
transferred  to  them  from  that  time,  the  agency  is  transferred  for^^h^^f^^"' 

with  the  subject  {o)  may  concern. 

It  has  also  been  decided  in  the  United  States,  that,  though  agent  of  the 

the  underwriters,  after  abandonment,  are  entitled  to  a£Srm  in  an  tiiat^ht 

such  re-purchase,  yet  they  are  not  boun,d  by  it,  unless  they  ^f°°*'*Z'*" 

elect  to  take  to  it,     "  The  insurer,"  says  Chancellor  Kent,  time  of  the 

**  can  accept  of  the  re-purchase  by  the  master,  as  his  construe-  j^ ' 

tive  agent,  and  affirm  the  act,  or  he  can  leave  it  to  fall  upon  writers  may 

t be  master,     (p)  of  the  master 

as  their  agent, 
or  repudiate 
them  and  leave 
the  conse- 

Sect.  VIII.  Recovery  of  more  than  the  Amount  of  the       quences  to  fall 

•^  ^  upon  him. 

Insurance. 


§  413.  It  is  quite  clear  that  the  assured  can  recover  for  a  Recorery  of 

total  loss,   as  such^  only  the  amount  of  the  insurance,  or  ^ountoahe 

the  agreed  value  in  the  policy :  the  only  question  is,  whether  inw^nce- 

he  can  recover,  in  addition  to  this,  the  amount  of  any  average  "^^  assured,  in 

or  partial  loss  sustained  before  the  happening  of  the  casualty,  total  1ms.  may 

in  respect  of  which  the  total  loss  is  paid.  recover  the  ex- 

*  *  penses  of  re- 

As  to  this,  it  is  now  established  in  our  law,  1.  That  he  pairs  actually 
cannot  so  recover  when  the  previous  partial  loss  consists  expenses  ncces- 
merely  of  sea  damage ;  2.  That  he  may  so  recover  when  it  ^J^  l",e""^^ 
consists  of  repairs  actually  made  before  the  total  loss  incurred,  ^^ing  insured, 
and  this,  either  as  expenses  incurred  by  him  under  the  currence  of  the 
special  clause,  in  labouring  and  travailing  for  the  defence,  ^vTtiJeTi^'ht* 
safeguard,  and  recovery  of  the  thing  insured,  or  else  as  a  ^  abandon. 


(o)  See  these  cases  collected  in  2 
Pliillips  on  las.  439—449.;  they  are 
well  worthy  of  perusal.  See  especially 
f  Columbian  Ins.  Comp.  o.  Ashby,  4 
Peter*s  Supreme  Court  Rep.  139. 

(p)  Kent*s  Comm.  vol.  iii.  p.  332. 
ed.  1S44.  For  this  position  the  learned 
commentator  cites  the  following  au- 
thorities :  —  t  Sadler  v.  Church,  2 
Caina*8  Rep.  886.   f  Jumel  v.  Marine 


Ins.  Comp.,  7  Johnsons  New  York 
Kep.  412.  t  United  Ins.  Comp.  v. 
Robinson,  2  Caines's  Rep.  280.  f  WiU 
lard  V.  Dorr,  S  Mason's  Rep.  161. 
These  cases  will  be  found  collected 
and  commented  on  in  Phillips  on  Ins. 
vol.  ii.  pp.  439 — 449.  chap.  xvii.  sect. 
16.  "  Effect  of  Abandonment  as  to  the 
Conduct  of  Agents.' 
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Rccorery  of  Bubstantive  average  loss,  thoagh  the  former  seems  unquestion- 
amount  of  the  ^^^7  ^^^  more  correct  and  preferable  mode  of  stating  the 
"^""*°^         claim. 

The  following  are  the  cases  that  have  established  this 

doctrine  in  English  law  :  — 

Prior  average         A  ship,  "  warranted  free  from  American  condemnation^  in 

damage  wire,     attempting  to  escapo  an  American  embargo  then  in  force, 

paired,  merges    j^^  q^^  ^f  ^Qvf  York  in  the  nisht,  and  sustained  an  averad^e 

in  a  subsequent  °  ^ 

total  lass,  and  loss  by  Stranding  on  the  rocks  of  Gqyemor's  island,  where  she 
covered  cumu-  was  dcScrted  by  her  crew,  and  next  day  was  seized  there  by  the 
lativeiy  thereto.  Americans,  and  condemned*  by  them  for  breach  of  the  em- 

Livie  V.  J  an-  '  "^ 

sen,  12  East,      bargo:  the  assured  claimed  a  total  loss ;  but  the  court  held 

that  he  could  recover  nothing ;  not  a  total  loss,  for  that  was 
caused  by  American  condemnation,  a  risk  expressly  excepted 
by  the  policy ;  not  an  average  loss,  because  the  total  loss,  by 
subsequent  seizure  and  condemnation,  took- away  the  right 
to  recover  in  respect  of  the  previous  partial  loss  by  sea 
damage,  (y) 
Doctrine  as  Upon   the  general   question.   Lord    Ellenborough    said, 

Eiienborouffh.    "  There  may  be  cases  in  which,  though  a  prior  damage  may 

be  followed  by  a  total  loss,  the  assured  may  nevertheless  hare 
rights  or  cbiims  in  respect  of  that  prior  loss,  which  may  not 
be  extinguished  by  the  subsequent  total  loss.  Actual  dis- 
bursements for  repair  s^  in  fact  j  made,  in  consequence  of  injuries 
by  the  perils  of  the  seOj  prior  to  the  happening  of  the  total  loss, 
are  of  this  description,  unless,  indeed,  they  are  to  be  more 
properly  considered  as  covered  by  that  authority  with  which 
the  assured  is  generally  invested  by  the  policy,  *  of  suing, 
labouring,  and  travailing  for,  in,  or  about  the  defence,  safe- 
guard, and  recovery  of  the  proi>erty  insured ; '  in  which  case, 
the  amount  of  these  disbursements  might  more  properly  he 
recovered  as  money  paid  for  the  underwriters  under  the  direc- 
tion and  allowance  of  this  provision  of  the  policy,  than  as  a 
substantive  average  loss  to  be  added  cumulatively  to  the  totd 
loss  which  is  afterwards  incurred  in  consequence  of  the  sea 
risks,^^  (r) 

(q)  Li  vie  V.  J'ansen,  12  East,  GiS,  (r^  12  East.  655. 
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In  the  next  ease  of  the  same  kind  that  came  before  the  Recovery  of 
courts,  the  previous  partial  loss  was  of  the  description  al-  amount  of  the 
luded  to  by  Lord  EUenborough,  and   consisted  of  actual  insurance. 
disbursements  for  repairs  in  fact  made  prior  to  the  total  loss :  Actual  dis- 

burscmcDts  for 

in  this  case  the  policy  was  on  ship  ^^  at  and  from  Jersey  to  repairs,  in  (act, 
Norway;"  the  ship  while  lying  in  port  at  Jersey,  before  Jhetouibss? 
Baling,  sustained  an  average  loss  by  sea  damage,  which  the  "^y  ^«  y®- 
plaintiff  repaired ;  having  been  afterwards  totally  lost,  by  dition  Uicrcto ; 
capture  in  the  course  of  the  voyage,  the  plaintiff  brought  his  ^ntivT 
action  for  a  total  loss,  and  claimed  also,  in  his  declaration,  to  average  loss,  or 

under  the 

recover  in  respect  of  the  expenses  incurred  in  the  repairs  of  clause  '*  to  sue, 

the  previous  partial  loss,  by  virtue  of  the  clause  in  the  policy  &c.,  "in  and*' ' 

empowering  him  to  sue,  labour,  and  travail  in,  and  for,  the  *^"*  *^®  '^ 

defence,  safeguard,  and  recovery  of  the  ship.     The  Court  of  thing  insured. 

Common   Pleas  held   that  the  plaintiff  might  recover,  in  p.  i>carw'n?4" 

addition  to  a  total  loss,  for  the  sums  so  expended ;  and  Sir  ^aunt.  3C7. 
J*.  Mansfield  remarked,  that  he  might  so  recover,  either  as 
for  an  average  loss  from  damage  repaired,  or  as  expenses 
incurred  under  the  permission  in  the  policy,  ^'  to  sue,  labour, 
travail,"  &a  {s) 

The  same  principles  were  acted  upon  in  the  following  The  expense  of 

case :  —  A  ship,  having  sailed  from  Calcutta  for  England,  was  ^cwoenZ^nc' 

BO  damasked  in  the  Hoodey,  by  collision  with  a  steamer,  that  '"^'y  ''^"f'  »;* 

*^      ^  .         o    .f        ^  ^  ^  recoverable  in 

she  was  obliged  to  put  back :  on  this  first  occasion  she  was  addition  to  a 

.•■•  .    ,  «•  :t  .•         o  -x    total  loss;  nut 

re-copperedy  and  again  put  to  sea ;  being  a  second  time  torced  ^  the  esti- 
to  return  to  Calcutta,  in  a  very  disabled  state,  her  wales,  &c.  "latcd  cost  of 

'  -f  '  ^  ^         replacing  planki 

were  stripped  off,  in  order  to  examine  her  timbers,  which  stripped  o(r 
being  found,  on  survey,  to  be  so  shattered  and  decayed  as  not  order  to  ci- 
te justify  her  repair,  she  was  sold  as  a  wreck,  with  all  her  ^'"^j"®  ^^^^  ^^ 
appurtenances,  including  the  icalesy  which  had  never  been  re^  never  repincrd, 
placed^  but  were  sold  with  the  rest  of  the  ship  as  they  lay  by  the  rest  of  the 
her  side  in  the  sliip-buildcr's  yard.     The  plaintiff,  under  a  g^f^^rtT'^* 
declaration  alleging  that  he  had  been  put  to  great  expenses  Steele,  s  Scott, 
in  suing,  labouring,  and  travailing  for  the  recovery  of  tHfe 
ship,  and   in  the  necessary  repair  of  damage  done  to  her 
before  she  was  totally  lost,  claimed  to  recover,  in  addition  to 

(5)  Le  Cbeminant  v.  Pearson,  4  Taunt  367. 
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Recovery  of 
more  than  the 
amount  of  the 
insurance. 


Expenses  must 
be  prudently 
and  properly 
incurred,  or 
they  will  give 
no  claim. 


I^w  in  the 
United  States 
b  the  same. 


The  expenses 
must  be  the 
necessary  and 
direct  conse- 
quences of 
some  peril  in- 
sured against, 
and  fall  within 
the  scope  of  the 
clause  **  to  sue, 
labour,  travail,** 
&c. 


a  total  loss,  the  actual  expenses  incurred  in  re-coppering  her 
on  the  first  occasion,  and  the  estimated  expense  which  would 
have  been  incurred  in  replacing  the  wales,  which  had  been 
stripped  off,  in  order  to  examine  her  timbers,  on  the  second 
occasion.  The  court,  on  the  principles  already  developed, 
held  that  he  was  entitled  to  recover  in  respect  of  the  first 
item,  but  not  in  respect  of  the  second,  that  being  an  expense 
which  might  have  been,  but,  in  point  of  fact,  never  was,  m* 
curred.  (t)  Even  had  actual  expense  been  incurred  in  re- 
placing the  wales,  Mr.  J.  Maule  was  of  opinion  that,  under 
the  circumstances,  it  could  not  have  been  thrown  upon  the 
underwriters,  on  the  ground  that  the  assured  cannot  recover 
even  for  expenses  actually  incurred,  except  where  they  have 
been  also  prudently  and  properly  incurred,  which  in  this 
instance  would  clearly  not  have  been  the  case,  (u) 

The  principles  thus  established  in  our  jurisprudence  have 
been  adopted  and  confirmed  in  that  of  the  United  States  (v) ; 
and  it  has  also  been  there  laid  down,  in  conformity  with  the 
remarks  of  Mr.  J.  Maule  in  the  case  last  cited,  that  these 
expenses,  in  order  to  give  a  claim  against  the  Underwriter  in 
addition  to  a  total  loss,  must  have  been  necessarily  incurred 
in  labouring  for  the  safety  and  recovery  of  the  subject  in- 
sured (w?),  and,  if  claimed  under  the  clause  in  the  policy  per- 
mitting the  assured  so  to  labour,  &c.,  must  be  shown  to  have 
arisen  from  a  prosecution  of  the  direct  objects  contemplated 
by  the  clause,  (x)    Thus  an  extra  allowance  of  a  dollar  a  day 
promised  and  paid  by  the  assured  to  the  captain  for  remiun- 
ing  by  the  property  after  capture,  and  using  his  best  efforts 
for  its  recovery,  was  there  held  not  to  be  recoverable  from 
the  underwriter  in  addition  to  a  total  loss,  (y)     On  the  other 


(t)  Stewart  v.  Steele,  5  Scott,  N.  It 
927.  See  also  Blackett  v.  Royal 
I^ch.  Ass.  Comp.,  2  Cr.  &  J.  244. 

(w)  See  the  judgment  of  MauIe,'J., 
ibid.  948—950. 

(d)  See  the  cases  collected  2  Phil- 
lips on  Ins.  464 — 467. 

(w)  f  M'Brider.Marine  Ins.  Comp., 
7  Johnson's  ilep.  48'J.,  cited  2  Phillips, 
466. 


(x)  2  PhUlips,  465. 

(y)  t  Watson  17.  Marine  Ins.  Comp., 
7  Johnson's  Rep.  57.  This  may  also 
be  put  on  the  ground  that  the  prombc 
and  payment  to  the  captain  were  with- 
out consideration,  be  being  bound, 
without  extra  pay,  to  do  his  best  for 
the  interests  of  all  concerned. 
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hand,  expenses  necessarily  and   bond  fide  incurred  by  the  Recovery  of 

captain  in  cases  of  capture^  for  the  delivery  of  the  captured  amount  of  the 

property,  as  by  prosecuting  an  appeal,  &c.,  may  be  recovered  'n'm^ance. 

cumulatively  to  a  total  loss.  (z).    In  a  case  of  embargo^  again.  Expenses  of 

rcclAiming  cap- 

inrhere  the  underwriters  refused  to  accept  abandonment,  and  tared  property. 
the  assured,  who  micht  have  sold  the  ship,  instead  of  doins^  ^^^^ »"  "»«» 

,  of  embargo. 

80,  or  laying  her  up,  chose  to  keep  on  the  crew  under  wages, 
it  was  held,  that  he  could  not  throw  this  expense,  which, 
under  the  circumstances  was  unnecessary ^  and  uncalled  for, 
on  the  underwriters  (a) :  where,  however,  any  contribution  General 
in  the  nature  of  general  average  has  become  due  from  the  before  total 
assured,  previously  to  a  total  loss,  it  has  been  held  that  this  ^^j^  cull^?^' 
may  be  recovered  in  addition  to  a  total  loss.  (J)  tireiy  thereto. 

In  France,  on  the  other  hand,  after  some  fluctuation  in  the  Law  in  France 
authorities,  the  question  has  finally  been  decided  agidnst  the  ^  inionTof 
right  to  recover,  under  any  circumstances,  for  an  average,  in  French  jurisu 
addition  to  a  total,  loss.   Yalin  (c),  indeed,  and  Pardessus  (<Q, 
Trhile  they  admit  that  such  claim  can  only  be  made  by  virtue 
of  the  penmssive  clause,  *'  to  sue,  labour,  travail,"  &c.,  yet 
contended  that,  whenever  the  policy  does  contain  this  clause, 
BQch  expenses,  if  necessarily  incurred,  must  be  recoverable 
from  the  underwriter,  in  addition  to  a  total  loss,  as  having 
been  incurred  by  his  special  authorisation.   Emerigon  {e)  and 
Boulay-Paty  (/),  however,  maintained  that  the  permissive 
clause  could  not  have  the  effect  of  fixing  the  underwriters 
with  so  extensive  a  liability,  nor  of  subjecting  him  to  any 
loss  beyond  the  amount  which  he  had  agreed  to  insure,  and 
on  which  alone  he  had  received  premium.     In  this  state  of  But  it  is  now 
the  authorities,  the  question  came  up  for  decision  before  the  courlie  Vas! 


(«)   t  Lawrence  v.  Van   Home,  I  art  45.  torn.  iL  p.  338.  ed.  Beeaiie» 

Cftines,  284.    Watson  v.  Marine  Ins.  1828. 

CoDip.»  7  Johnson,  57.  (d)  Cours  de  Droit  Comm.  torn.  iii. 

(a)  tM*Bride  o.  Marine  Ins.  Comp.,  p.  483.  ed.  1841. 

7  Johnson*8  Rep.  483.  («)  Chap.  xvii.   sect  8.  vol.  iL  pp. 
(6)  t  Barker  v.  Phoenix  Ins.  Comp.,  238 — 245.  ed.  1827. 

8  Johnson's  Rep.  245.     2  Phillips  on  (/)  Cours    de   Droit    Com.    Mar. 
Ins.  466.  torn.  iv.  pp.  272 — 276.  519 — 532. 

(c)  Comm.  tit  Ti.  des  Assurances, 
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Recovery  of       Cour  dc  CassatioD,  on  the  following  state  of  facts :  a  French 

more  than  the  i.  ii*  •  -ii*  j  ^  ^i. 

aroountofthe  merchant  and  shipowner  insured  ship  and  cargo  from  the 
insurance.  jgjgg  ^f  Fnincc  and  Bourbon  to  a  port  of  discharge  in  France: 
sation,  that  no  thc  ship  having  cnceuntcred  considerable  sea  damage  at  the 
repair  of  pre-  I^^  of  France,  which  had  been  there  repidred,  on  getting 
dam"  ^*'a  ^^  ^^®  English  Channel,  in  her  voyage  home,  was  com- 
be recoTercd  pellcd   to  put   into   Dartmouth   for  further  repairs,  which 

in  addition  to  a  i        j  j         •  i    /•  /v  i  •  i       i 

total  loss.  were  also  done  and  paid  tor ;  after  which  she  agam  pro- 

ceeded on  her  voyage,  and  was  totally  lost  by  stranding  in 
St.  Malo  Beads :  the  assured,  who  had  abandoned,  claimed 
to  recover,  in  addition  to  a  total  loss,  the  expense  thus  in- 
curred for  repairs :  the  Tribunal  of  Commerce  at  Sochelle 
(17th  April,  1819)  and  the  Cour  Boy  ale  of  Poitiers  (8  th  Feb. 
1820)  successively  allowed  his  claim:  but  the  Cour  de 
Cassation,  after  a  very  long  and  interesting  argument,  finally 
rejected  it,  on  the  ground  laid  down  by  Emerigon  and 
Boulay-Paty.  (ff) 


Sect.  IX.   Of  the  Adjustment  of  Salvage  Losses. 
Of  the  adjust-        §  414.  In  cascs  of  abandonment,  the  assured,  as  we  hav 

mcnt  of  salvage  .  .  «    i  111  n     1       . 

losses.  seen,  is  entitled  to  the  whole  amount  of  the  insurance,  am 

Mode  of  ad-       *^®  Underwriter,  on  payment  of  such  amount,  is  entitled 
justing  salvage    ^q  ^ct  procccds  of  whatever  may  be  saved,  —  in  other  words,. 

losses  with  and  *  i    j        •       '    1 

without  aban-     to  the  Salvage,  after  deducting  the  expenses  of  saving  and — 
onmcn.  recovering   it.     We   have   also  seen  that,   even  where  no- 

abandonment  has  been  made,  he  is  equally,  on  payment  of  a 
total  loss,  entitled  to  the  v  net  salvage  that  may  ultimately 
come  to  hand.  In  the  first  case,  the  loss  is  frequently  called 
a  salvage  loss  withy  and  in  the  latter,  a  salvage  loss  toithaut, 
abandonment.  The  only  difference  between  the  two  cases 
is,  that,  in  the  former,  the  underwriters  generaUy  at  once 

(y)  Case  of  Kermel  v.  Royal  Ass.  pp.  519 — 532.  The  case  is  fcry  io- 
Coxnp.,  cited  at  length  by  Boulay-Paty,  tcresting,  and  well  deserves  a  penisti 
Coun  de   Droit  Com.  Mar.   torn.  iv.     by  English  lawyers. 
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he  whole  amount  insured,  and  the  salvage  is  thereupon  of  the  adjust- 
ferred  to  them,  and  its  net  proceeds  divided  amongst  J^J^**      ^*^® 

,  in  proportion  to  their  several  interests,  in  the  manner  

ly  stated ;  in  the  latter  case,  the  underwriters  usually 

,  in  the  first  instance,  to  a  payment  on  account,  of  a  sum 

1  is  calculated  as  the  probable  difference  between  the 

nt  insured  and  the  net  value  of  the  salvage :  should 

unount  prove  less  than  the  real  difference,  they  pay  the 

tee  o(  the  loss  after  it  is  finally  settled ;  if  more,  the 

ed  repays  the  excess.  (A) 

lis  mode  of  adjustment  is,   generally   speaking,  only  Loss  on  goods 

ted  to  cases  of  total  loss,  either  constructive  or  absolute :  ^^^-^  at 

I  is,  however,  one  case  of  partial  or  average  loss  to  which,  ®"y  Pf *^'  *-'*- 

actice,  it  is  frequently  and  properly  applied  —  and  that  their  dwtina. 

here,  by  the  perils  of  the  sea,  the  ship  is  disabled  and  f^^*  ^^(^^au'd 

ented  from  proceeding  on  her  voyage  at  some  place  short  **  *  saW^s^^ 

T  port  of  destination^  and  the  cargo,  or  that  part  of  it 

h  is  saved,  in  order  to  prevent  further  deterioration,  is 

;ed  to  be  sold  at  the  place  of  the  disaster :  in  such  cases 

loss  is,  in  practice,  almost  always  adjusted  as  a  salvage 

I.  e,  each  underwriter  either  at  once  pays  the   whole 

int  of  his  subscription,  and  takes  his  proportionate  share 

le  net  proceeds  of  the  sale^  after  deducting  all  necessary 

nses ;  or  he  pays  the  difference  between  such  share  and 

amount  by  him  subscribed.  (2)     In  one  case,  where  a  Hardy  v. 

with  a  cargo  of  indigo  just  loaded  on  board,  was  upset  m^^^574. 
sunk  in  her  port  of  loading^  and  the  indigoes,  having  been 
out  of  her,  were  sold  by  auction  there,  at  a  loss  of 
er  cent,  on  their  cost  price  on  board,  the  court  held  that 
true  principle  of  adjustment  was  to  settle  this  as  a  total 

with  benefit  of  salvage,  t.  e.  to  calculate  the  loss  ac- 
ing  to  the  difference  between  the  invoice  price  of  the 
^0  at  its  port  of  loading  and  the  sum  it  fetched  as  sold 

For  examples,  see  Gammon  r>.         (a)    Stevens    on    Average,   79 — 81. 
•Icy,    1    Moore,  56^.     8  Taunt      5th  ed.     Bcueckd,  Pr.  of  Indcm.  442 
liusscll  r.  Dunskcy,  6  Moore,     —447. 
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Of  the  adjust,    thcre  in  its  damaged  state ;  and  the  loss  having  been  adjusted 

mcnt  of  salvage  ,  ,  .  i  •  •      •    i        i  n        t 

losses.  by  an  arbitrator  on  this  principle,  the  court  refused  to  ee 

aside  his  award,  although  it  appeared  that  the  indigo,  afte 
the  sale,  had  been  dried  and  sent  on  by  other  ships  t 
London  (its  port  of  destination),  where  it  realised  nearly  a 
much  as  though  it  had  received  no  injury  whatever,  {j) 

(J)  Hardy  v.  Innes,  6  Moore,  574. 
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CHAR  X. 

JlIXrUSTMENT  OF   THE   POLICY  —  ITS  EFFECT  AS  AN 

ADMISSION  OP  LIABILITY. 

"JL  5.  When  the  amount  of  indemnity  which  the  assured  Adjustment  of 
entitled  to  receive,  and  the  proportion  of  such  amount  iu^e^ct  aTa 
^3h  each  underwriter  is  liable   to  pay  on  the  sum  by  «dmiMionof 


an 


subscribed^   has  been  settled  and  ascertained   (in  the 
already   indicated  in   treating  of  the  adjustment  of  by  an  adjust. 
and  salvage  losses),  an  indorsement  is  made  on  the  "^"*°^***^ 
generally  in  the  following,  or  some  similar,  form: 

^   Adjusted  the  loss  on  this  policy  at  £ per   cent^^ 

^  policy  thus  indorsed  is  then  taken  round  by  the 
^er  to  the  different  underwriters,  who  respectively  aflSx 
^^  initials  to  the  memorandum,  and  very  frequently,  at 
same  time,  strike  a  pen  through  their  subscription  at 
oot  of  the  policy,  {a).  The  policy  thus  indorsed  is  said 
adjusted :  the  loss,  however,  is  not  then  paid ;  but,  by 
general  usage  of  the  trade,  is  understood  to  be  payable 
month  or  six  weeks  from  that  date :  at  the  end  of  that  Striking  off 
the  amount  is  entered  to  the  debit  of  the  underwriter 
e  broker's  books,  a  pen  is  drawn  through  his  initials 
to  the  memorandum  of  adjustment,  and  the  loss  is 
^  said  to  be  struck  offy  or  settled  in  account ;  although,  cls 
^^en  the  broker  and  underwriter^  it  is  frequently  the  case 
no  money  even  then  passes  between  them,  but  the 
^:int  is  merely  carried  to  the  creditor  and  debtor  side  of 
k:"  mutual  accounts,  the  general  balance  of  which  is  made 
the  end  of  every  current  year ;  and  the  excess  of  all  the 


^    Sometimes,  instead  of  being  in-  the  policy  against  the  subscription  of 

ofi  the  policy,  the  memorandum  the  underwriter      Adams  v.  Saunders, 

b  wriUen  at  the  foot  of  4  C.  &  1'.  25. 

4  H 
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Adjustment  of 
the  policy  — 
its  effect  as  an 
admission  of 
liability. 


A  loss  struck 
ofT  an  adjusted 
policy  is  finally 
settled  as  be- 
tween the 
broker  and  un- 
derwriter. 

But  not  as  be- 
tween the  un- 
derwriter and 
the  assured, 
unless  the 
latter  be  a  con- 
senting party 
or  cognisant  of 
the  usage  of 
Lloyd's. 


Erasure  of  the 
underwriter's 
subscription 
from  the 
policy,  is  no 
proof  of  pay- 
ment,  only  of 
settlement  tm 
account. 


losses  in  the  account  (if  any),  over  the  sums  due  for  pre- 
miums in  the  same  account,  is  either  then  paid  by  the  under- 
writer or  suffered  to  run  on  as  an  item  to  his  debit  in  the 
next  year's   account:   if  the  balance  is  the  other  way,  or 
in  favour  of  the  underwriter,  the  same  course  is  observed, 
mutatis  mutandis :  as  between  the  broker  and  the  underwriter, 
directly  the  amount  of  the  loss  is  entered  to  his  debit  in  the 
broker*s  books,  and  his  initials  struck  off  the  memorandum  of 
adjustment,  the  account  is  finally  settled,  as  far  as  r^ards 
the  particular  policy  so  adjusted  (b) :  as  between  the  lawfrr- 
writer  and  the  assured,  however,  such  adjustment,  even  where 
both  the  subscription  of  the  underwriter  to  the  policy,  and 
also  his  initials  affixed  to  the  memorandum  of  adjustment, 
have   been  struck  out,   is  no  bar  to  an  action  by  the  as- 
sured on  the  policy,  unless,  indeed,  it  can  be  shown  dther 
that  the  assured  expressly  consented  to  their  being  struck 
out,  or,  from  his  place  of  residence,  general  habits  of  effecting 
insurances  at  Lloyd's,  and  other  material  circumstances,  mmt 
be  taken  to  have  been  cognizant  of  an  usage  to  r^ard  such 
settlement  on  account  as  payment,  and  therefore  impliedly 
to  have  given  his  consent  to  be  bound  by  the  adjustment,  as 
conclusive  of  his  claims  under  the  policy,  (c)     Even  in  sudi 
cases  the  mere  erasure  from  the  foot  of  the  policy  of  the 
defendants  subscription  (as  distinct  from  his  initiah  affixed  to 
the  memorandum  of  adjustment),  is  no  proof  of  payment,  but 
only  of  settlement  on  account ;  the  general  practice  bdng,  as 
we  have  just  seen,  to  strike  out  the  signature  to  the  pdiqr, 
without  any  money  passing  at  the  time,  on  the  faith  of  a 
future  settlement  at  the  month's  end.  (d) 


EflTect  of  a:l- 
justment  as  an 
adniission  of 
underwriter's 
liability:  rule 
derivable  from 
the  cases. 


§  416.  It  was  formerly  a  litigated  question  to  what  extent 
an  adjustment  thus  indorsed  on  the  policy  operated  as  an 
admission  of  the  underwriter  s  liability :  it  may  now,  hoir- 


(6)  See  anti.  Part  I.  Chap.  V.  Art. 
1.  vol.  i.  pp.  109 — 112.  and  Art.  S. 
vol.  I  pp.  126—129. 

(c)  See  ant^  Part  I.  Chap.  V.  Art 
4.  pp.  129 — 136.  :  and  see  especially 


Benson  v.  Maitland,  1  Gow^  C  S05. 
Scott  V,  Irving.  1  B.  &  Ad.  605. 
Reyner  v.  Hall,  4  Taunt.  7S4. 

(d)  Adams  o.  Saunders,  4  C  &  P 
25.     M.  &  Malk.  373. 
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ever,  be  taken^  as  the  fair  result  of  the  authorities,  that  an  Acljustment  of 
adjustment  is  nothing  more  than  a  promise  to  pay,  which  is  it.  effect  aTan 
only  binding  when  founded  on  the  consideration  of  previous  J^wji^**'*  °^ 

liability,  and,  that  although  primd  facie  it  imports  considera-  

tion,  yet  an  underwriter  who  has  merely  put  his  initials  to  it, 
but  not  paid  the  loss,  may  avail  himself,  at  the  trial,  of  any 
defence  tending  to  show  that  he  was  never  liable  under  the 
policy,  and  this,  although  he  may  have  been  aware  of  all  the 
fiiots  oonstituting  such  defence  at  the  time  of  signing  the 
adjustment. 

The  earliest  reported  case  on  the  subject  came  before  Chief  Adjustment 
J  Lee:  the  indorsement  on  the  policy  was  as  follows: —  to' pay  ?s*to*bc 
^^Adiusted  the  loss  on  this  policy  at  98Z.  per  cent,  which  I  agree  considered  as  a 

,         noit  ofkandn 

to  pay  one  month  after  date : ''  the  Chief  Justice  was  of  opinion 

that  an  adjustment  in  this  farm  was  to  be  considered  as  a 

note  of  hand,  and  that  plaintiff  need  not  enter  into  proof  of 

loss,  (e)     And  it  was  afterwards  ruled,  by  Lord  Kenyon,  as  to  sump. 

that  such  adjustment  may  be  given  in  evidence  without  a 

stamp  (y);  though  without  a  stamp  it  could  not,  it  seems, 

be  sued  on  as  a  promissory  instrument,  (y) 

Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before  Cases  before 
him  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was  not  ^^  ^  the^effict 
conclusive  where  it  could  be  shown  to  have  been  made  under  ®^""  adjust- 

ment  as  an 

uiy  misconception  of  the  law,  or  the  fact.  (A)     Thus,  in  one  admission. 
of  these  cases,  he  refused  to  hold  an  adjustment  conclusive  Gaibraith,°  ^' 
where  the  same  witness  who  proved  the  defendant's  signature  J^«»*t«'»  Add. 

v/asesy  *yj » 

to  the  adjustment  proved  also  that,  soon  after  signing  it, 
Joubts  had  arisen  in  the  mind  of  the  underwriters  as  to  the 
honesty  of  the  transaction,  and  that  they  had  called  for  further 
proof;  and  the  plaintiff,  who,  at  the  trial,  relied  on  the  ad- 
ioatment  alone  for  the  proof  of  his  case,  was  nonsuited,  (i) 

(•)  Hogg    o.    Gouldney,    Beawes,  (A)  Rogers  v.  May  lor.  Park  on  Ins. 

Sia     Park  on  Ins.  266.  8th  ed.  Mar-  267.  8th  ed.    Marshall,  644.  De  Gar- 

(haU  on  Ins.  642.     See  S.  P.  Hewitt  ron  v.  Galbraith,  Park  on  Ins.  267.  8th 

r.  Flexney,  Beawes,  SOS.  ed. ;  and  also  Peake's  Add.  Cases,  37. 

(/)  Wiebe  o.  Simpsoni  Selw.  N.  P.  Christian  v,  Coombe,  2  £sp.  489. 

i95m  9th  ed.          .  (0  De  Garron  v,  Galbraith,  Park 

(^)    Per    Lord    Ellenborough,     I  on  Ins.  267.      Pcake's   Add.   Cases, 

Cunp.  136.  37. 

4  H  2 
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Adjustment  of  In  auother  case,  lus  lordship  ruled  the  same  point,  even* 

iu  effect  as  an  tliough  it  appeared  that,  before  signing  the  adjustment,  the 

r^bTt'^"  ^  underwriter  had  perused  all  the  documents  and  papers  re- 

.  . lating  to  the  loss  which  were,  at  that  timcy  in  the  possession 

Coombe,  2  of  the  assurcd,  but  had  not  seen  another  material  piece  of 

^^*  evidence   which   came   to   hand   after  the  adfttstment  took 
place,  (j) 
Cases  before  Lord  EUenborough  carried  out  to  the  full,  if,  indeed,  he 

borwirfl.*""  ^^  ^^^  extend,  the  same  doctrine.     Thus,  in  the  first  case 

Sheriff  r.  of  the  kind  which  came  before  him,  he  allowed  the  defend- 

Potts,  5  Esp.  ,  ,  ,  •  i»    /• 

95.  ants,  notwithstanding  the  adjustment,  to  go  into  proof  of  a 

deviation  in  the  course  of  the  voyage,  which  being  establishedi 

Herbert  v.  he  nonsuited  the  plaintiff  (A) :  in  the  next  case  of  the  same 

CampITss.  kind,  his  lordship  allowed  proof  to  be  gone  into  of  a  mateml 

Until  an  un-  Concealment  at  the  time  of  effecting  the  policy,  although  it 

a^a"wp*ida  appeared  that,  just  before  putting  his  initials  to  the  adjuat- 

loss,  he  may,  mcnt,  the  defendant  had  read  letters  from  the  captain  giving 

notwithstand-  «  ,,  /»     n      i  •  ^     i        i        / rv     • 

ing  the  adjust-  a  full  account  of  all  the  circumstances  of  the  lo68(i):  ib 
w)1icv?avaa  charging  the  jury  on  this  occasion,  the  Chief  Justice  drew* 
himself  of  any    broad  distinction  between  cases  where,  upon  a  dispute,  (ie 

defence  tn  factf  ^  ^  *  * 

or  tn  law,  money  is  paid,  and  those  in  which  there  is  only  a  promue  U 

pay :  ''  if  the  money  has  been  paid  it  cannot  be  reooverei 

back  without  proof  of  fraud ;  but  a  promise  to  pay  wiU  wot 

in  general  be  binding  unless  founded  on  a  previous  KabiUtjf. 

What  is  an  adjustment?     An  admission,  on  the  supposition  sj 

the  truth  of  certain  facts  stated,  that  the  assured  are  entitki 

to  recover  on  the  policy.    An  underwriter  must  make  a  stnHig 

case  after  admitting  his  liability ;  but,  until  he  has  paid  the 

money,  he  is  at  liberty  to  avail  himself  of  any  defence  wUA 

the  facts  or  the  law  of  the  case  will  furnish,^*  (m) 

Shepherd  o.  In   the  ucxt  casc.   Lord   EUenborough  established   the 

Camp.  274.       positiou,  that  an  adjustment  is  not  binding  on  the  under- 

An  adjustment  writer,  although,  at  the  time  of  signing  it,  he  had  full  meaiM 

on  the  under-     of  rendering  himself  acquainted   with   the  history  rf  the 

thoiT'^h  ji  the     ^^7^^»  ^°^  ^^®  manner  of  the  loss,  if  his  attention  was  not 

(J)   Christian   v.  Coombe,   2    Esp.         (/)  Herbert  o.  Champion,  1  Camp. 
489.  133. 

(A)  Sheriff  r.  Potts,  5  Esp.  95.  (w)  1  Camp.  136. 
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then  peculiarly  drawn  to  circumstances  he  afterwards  learns*  Acfjustment  of 

•!•  I* 

by  which  the  underwriters  are  discharged.     The  facts  of  the  it$%flfec*^Mln 
case  were  shortly  as  follows: —Before  signing  the  adjust-  J^^JSif ""^ ''^ 
ment,  the  defendant  had  read  a  statement,  which  was  posted  -: t~:~~. — 

_.__  ii.li  **™*  °^  signing 

up  at  liloyd  s,  to  the  effect  that  the  ship  had  chased  every  it  he  had  full 
thinff  she  saw,  and  been  subsequently  captured,  owing  to  the  ™^^,Il  all 
cowardice  of  the  captain :  in  reference  to  this  statement,  the  **'•  ***^**»  •*"* 
defendant  remarked,  on  signing  the  adjustment,  that,  as  the  aU  blazoned  to 
captain  was  killed,  it  was  not  likely  the  ship  was  lost  by  his  f!nuVexiHed. 
cowardice.     Lord  Ellenborough,  notwithstanding  the  adjust- 
ment, allowed  the  defendant,  at  the  trial,  to  go  into  evidence 
of  deviation  by  cruising,  which,  being  proved,  he   had   a 
verdict  (n):  his  lordship,  on  this  occasion,  told  the  jury  that 
the  adjustment  could  not  be  binding  on  the  defendant  unless 
the  whole  circumstances  of  the  case  '^  were  all  blazoned  to  him 
as  they  really  were^  and  he  desired  them  to  consider  whether 
or  not,  at  the  time  of  the  adjustment,  his  attention  was  drawn 
(as  by  the  remark  made  by  him  at  the  time  it  seemed  to 
have  been)  only  to  the  manner  in  which  the  ship  was  captured^ 
and  was  not  roused  to  the  previous  deviation^  with  which  he 
afterwards  became  acquainted,  {o) 

Lord  Campbell,  in  a  very  able  note  to  this  case,  intimates  SembU,  the 
that,  even  had  the  previous  deviation  been  brought  fully  ana^ju^ment 
before  the  defendant's  notice,  or,  in  the  emphatic  language  of  "  *©  "^i*^  *e 
Lord  Ellenborough,  "  blazoned  to  him  as  it  really  was,"  the  proof  from  the 
adjustment  would  still  not  have  precluded  him  from  availing  underwriter. 
himself  of  the  deviation  as  a  defence  to  the  action:   the 
ground  of  his  opinion  being  the  principle  laid  down  by  Lord 
mienborough  in  Herbert  v.  Champion,  that  the  underwriter, 
at  any  time  before  paying  the  loss,  may  take  advantage  of 
whatever  grounds  of  defence  his  case  offers,  although  he  was 
actually  aware  of  them  when  he  signed  the  adjustment :  reason- 
ing also  from  general  principles  of  law,  he  remarks  that, 
although  an  adjustment  may,  primd  facicy  import  consider- 
ation, yet  it  is  not  easy  to  imagine  how  the  defendant  should. 


(9)  Shepherd    v,  Cbewter,  1  Camp,      (o)  Ibid.  275. 
274. 
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Adjustment  of  in  any  case,  be  debarred  from  showing  that,  in  fact,  it  wu 
its^e^ct  aTnn  entirely  without  consideration,. or  how  greater  effijcacy  can  be 
admission  of  given  to  it  than  merely  to  transfer  the  burt/ien  of  proof  from 
the  assured  to  t/ie  undervrriter,  {p) 


It  is  different 
where  loss  has 
actually  been 
paid :  in  such 
case,  if  paid 
with  full 
knowledge  or 
means  of 
knowledge  of 
ihefactM,  it 
cannot  be  re- 
covered liack. 

Bilbie  v,  Lum- 
li>y,  2  East, 
469. 


Aher  policy 
adjusted  and 
return  of  pre- 
mium paid, 
the  assured 
cannot  again 
resort  to  the 
underwriter  on 
the  policy. 
May  V. 
Christie, 
Holft  N.  P. 
67. 

But  return  of 
premium  paid 
under  a  mis> 
take  of  fact, 
may  be  re- 
covered back. 
Reyner  r. 
Hall,  4  Taunt 
715. 


§  417.  The  case  is  otherwise  where,  besides  signing  the 
adjustment,  the  defendant  has  actually  paid  the  loss  ;  in  such 
cases,  if  the  payment  have  been  made  with  full  knowledge, 
or  means  of  knowledge,  of  all  the  circumstances,  though  in 
ignorance  of  the  law,  the  convenience  of  mankind  requires 
that  the  party  who  has  so  paid  it  should  be  precluded  from 
afterwards  contesting  his  liability.     Thus,  where  an  nnde^ 
writer,  who  had  paid  a  total  loss,  claimed  to  recover  it  btek 
on  the  ground  that  a  material  letter  had  not  been  disoloeed 
to  him  before  effecting  the  policy y  but  it  appeared  at  the  tnti 
that,  before  signing  the  adjustment  and  paying  the  losSy  all  the 
papers  had  been  laid  before  him,  and,  amongst  the  rest,  the 
letter  in  question :  the  court  held,  that  the  money  piud  oonld 
not  be  recovered  back,  because  it  had  been  paid  with  fidl 
knowledge,   or  means  of   knowledge,   of   all  the  circum- 
stances, {q)   So,  where  a  policy  had  been  adjusted  for  a  return 
of  premium,  and  the  sum  due  in  respect  of  such  return  had 
been  actually  paid,  under  full  knowledge  of  all  the  (urcum* 
stances,  it  was  held  that  the  assured  could  not  again  resort 
to  the  underwriter  on  the  policy  (r) :  but  where  such  retun 
has  been  paid  under  a  mistake  of  fact  the  case  is  different: 
thus,  where  a  policy  on  a  ship  "  warranted  free  of  cloture 
in  port,"  was  adjusted  for  a  return  of  premium,  and  the  pre- 
mium was  actually  paid  back  on  receipt  of  a  letter  stating 
the  capture  to  have  taken  place  in  the  port  of  discharge,  but 
it  afterwards  turned  out  that  this  was  a  mistake,  and  that  the 
capture  had  not  taken  place  in  the  port  of  discharge  within 


(p)  1  Camp.  275.  note.  See  also 
Selw.  N.  P.  996.  9th  ed.  Such  seems  to 
have  been  admitted  to  be  the  law  in  the 
two  subsequent  cases  of  Steel  v.  Lacy, 
3  Taunt.  285.  Reyner  v.  Hall,  4  Taunt. 
725. 


{q)  Bilbie  v.  Lumley,  S  EmI,  469. 
(r)  May  ©.  Christie,  Holt^  N.  F 
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« 

the  meaning  of  the  warranty :  the  court  held  that  the  assured  Adjustment  of 
was-  not  precluded  by  the  adjustment  or  repayment  of.  the  its  effect  as  an 
premium  from  recovering  on  the  policy,  though  the  under-  J^1J5J]J'°"  *^^ 

writer's  initials  had  been  struck  off  from  the  indorsement, 

and  his  subscription  from  the  face  of  the  policy,  for  this 
must  be  regarded  as  the  case  of  an  instrument  destroyed  by 
mistake,  (s) 

As  we  have  elsewhere  seen,  if  a  total  loss  has  been  adjusted  Subsequent 
and  actually  paid,  the  subsequent  recovery  of  the  thing  in-  thing  insured 
aured  undamaged,  and  only  charged  with  a  trifling  sum  as  ^H^^yment 
the  expenses  of  its  recovery,  will  not  entitle  the  underwriter  o^*  ^^  ^^ss, 

,  will  not  cn- 

to  recover  back  the  money  he  has  so  paid ;  for  the  loss  was  title  the  un- 
total  at  the  time  of  the  adjustment,  and  the  money  was  paid  j.^^^*'  hack. 
imder  no  misapprehension  of  the  state  of  the  facts  as  they  2.*  ^°**^  ^' 

.  .  ,  11.  Firth,  4  Burr. 

then  existed  (^):   m   such  case,  however,  the  underwriter,  1966. 
even  without  abandonment,  will  be  entitled  to  the  salvage.  But  in  such 

^       case  he  will  be 

after  deducting  the  expenses  of  its  recovery  (u);  unless,  entitled  to  the 
indeed,  he  have  waived  his  right  thereto,  as  by  declining  an  h^  ha^e  ""  ^^ 
oflfer  to  abandon  and  inducing  the  assured  to  take  less  than  a  ^"l^^^  ^V" 

.  .  7  .  .         right  to  Jt. 

total  loss,  on  condition  of  his  (the  underwriter)  renouncing 
all  benefit  of  future  salvage,  (y) 

If  the  underwriter  have  adjusted  and  paid  a  certain  per-  Sums  paid  as 
centage  on  his  subscription,  as  for  a  total  loss,  with  benefit  i^,,  cannot  be 
of  salvaire,  at  a  time  when  the  circumstances  of  the  case  were  [*^«>^*^"^  ^^^» 

^5  '  because  so 

such  as  to  amount  to  a  constructive  total  loss,  as  in  case  of  "^^^^  °^  \^^ 
capture  and  confiscation  of  goods,  he  will  not  be  allowed  to  timately  re- 
recover  back  any  part  of  the  money  so  paid,  because,  ulti-  exceedrto*^ 
mately,  part  of  the  proceeds  of  the  property  are  restored  to  p«ti»«r  ^'^^ 
the  assured,  under  such  circumstances  of  increased  value,  paid,  the 
that  the  amount  so  received,  added  to  the  money  paid  by  the  "^^^^^l  f^ur-"* 
underwriter  on  the  adjustment,  together  exceeds  the  whole  *"««• 

.  /    \  Tunnot*. 

amount  of  the  insurance,  {to)  Edwards,  is 


East,  488. 


(t)  Reyner  o.  Hall,  4  Taunt.  725. :  («)  Ibid. 

d  fbrfiori,    this   would  be    so   where  (v)  Blauwpot  v.  Da  Costa,  1  Eden 

oolj  the  initials  were  struck  off*  the  130.     Brooks  «.  M'Donnell,  1  Young 

adijustment,  and  the  subscription  left  &  C.  500. 

on  the  £Me  of  the  policy.     See  S.  C.  (v)  Tunno    o.    Edwards,    12  East, 

(<)   Da  Costa   V.   Firth,    4    Burr.  488.     Goldsmid  v.  Gillies,  4  Taunt. 

1966.     '  803. 
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Adjustment  of 
the  policy  — 
its  effect  as  an 
admission  of 
liability. 

The  adjust- 
ment need  not, 
generally,  be 
declared  on 
specially, 
though,  if  pro- 
perly stamped, 
it  may  be  so, 
itmble. 

If,  however,  it 
be  conditional 
in  its  terms,  no 
recovery  can 
be  had  without 
showing  the 
condition  com- 
plied with : 
sembUf  in  such 
case  the  decla- 
ration should 
be  special. 
Gammon  v. 
Beverley,  1 
Moore,  563. 


Parol  evidence 
admissible  to 
show  that  an 
adjustment  was 
conditio  naL 
Russell  V. 
Dunskey,  6 
Moore,  233. 


At  common 
law  no  interest 
could  be  given 
on  an  adjust- 
ment to  pay  in 
a  certain  time. 


Grenerally  speaMng,  the  assured  need  not  sue  specially  on 
the  adjustment  (x)»  although  there  seems  no  doubt  that,  if 
properly  stamped^  he  might  do  so.  (y) 

If^  however,  the  adjustment  be  conditional  in  its  tennsy 
and  the  plaintiff  seek  to  recover  upon  it,  it  should  seem  that 
he  must  declare  upon  it  specially :  thus,  where  an  indorse- 
ment was  made  on  the  policy  to  the  following  effect:  — 
'*  Adjusted  33  per  cent.,  on  account,  on  my  subscription  to 
this  policy,  until  the  account  of  the  proceeds  of  the  goods  can 
be  made  up,  when  a  final  loss  is  to  be  paid  to  the  same 
amount  as  by  the  other  underwriters:  if  the  same  exceed 
33  per  cent.,  B.  (the  underwriter)  to  pay  the  excess ;  if  short, 
H.  (the  assured)  to  pay  the  difference : "  the  court  held  that 
this  was  clearly  a  conditional  adjustment,  in  respect  of  which 
the  plaintiff  could  not  recover,  without  showing,  at  all  events, 
that  they  had  made  up  and  delivered  an  account  of  the  pro- 
ceeds, (z)  In  the  same  case,  the  court  also  held,  what, 
indeed,  appears  too  clear  to  admit  of  a  moment's  doubt,  that 
the  adjustment  of  the  policy  for  a  larger  amount  (64  per 
cent.)  by  the  other  underwriters,  could  not  bind  the  defend- 
ant, (a) 

Although  an  adjustment  may,  on  the  face  of  it,  appear 
absolute,  parol  evidence  is  admissible  to  show  that,  by  pre- 
vious  agreementy  it  was  to  be  regarded  as  conditional.  ' 

Thus,  where  the  policy  had  indorsed  on  it  this  memo- 
randum — "  Settled  a  particular  average  loss,  by  plunder, 
of  54/.  10*.  1  Irf.  per  cent,"  the  court  held  parol  evidence 
admissible,  to  show  that,  by  a  previous  arrangement,  it  was 
verbally  agreed,  between  plaintiff  and  defendant,  that  if  the 
other  underwriters  paid  a  less  sum,  the  surplus  should  be 
re-paid.  (J) 

At  common  law,  an  adjustment  to  pay  in  a  certain  time 
(as  "  adjusted  a  loss  of  — /.  per  cent,  on  this  policy,  payable 


(jr)  Per  Lord  Kenyon  in  Rogers  «.         (z)  Gammon  p.  BcTcrley,  I  Moore, 
Maylor,  Park  on  Ins.  267.  563.     8  Taunt.  119. 

(y)  Per  Lord  Ellenborough  in  Her-         (a)  Ibid, 
bert  V.  Champion,  1  Camp.  136.  (6)  Russell  v.  Dunskey,  ^  Moore, 

233. 
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hi  a  month")  did  not  entitle  the  assured  to  interest  from  the  Adjustment  of 
expiration  of  that  time,  (c)    Now,  however,  it  should  seem  its^e^t asan 
that  interest  would  be  recoverable  on  the  sum  specified  in  *^"!I?'*®"  ®^ 
such  an  adjustment,  under  the  3  &  4  W.  4.  c.  42.  s.  28.,  as  --  ^Yi~l — 
upon  a  debt  or  sum  certain,  payable  by  virtue  of  a  written  c.  42.  as.  28, 29. 
instrument  at  a  certain  time ;  or  else,  at  all  events,  the  case 
would  come  within  the  twenty-ninth  clause,  allowing  the  jury 
to  give  damages,  in  the  nature  of  interest,  in  all  actions  on 
policiefl  of  assurance  made  after  the  passing  of  the  act  {d) 

(e)  Hubbard  o.  Jackson,  Maxshall         (</}  3  &  4  W.  4.  c.  42.  ss.  28,  29. 
on  Ins.  647. 
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OF   RETURN   OF   PREMIUM. 


Of  return  of      5  4^8,  WHENEVER  One  man  receives  a  sum  of  money  from 

premium.  *  ... 

--:—.- another  upon  a  consideration  which^  from  any  cause,  except 

which  all  the  fraud  of  the  party  paying  it,  happens  wholly  to  fwl,  or  is, 

of*preinium*'"  "^  ^^^*  never  performed,  he  is  under  a  clear  oUigation,  firom 
are  founded.      the  rules  of  natural  equity,  to  refund  it 

Now  the  premium  is  a  sum  of  money  paid  bj  the  assured 
to  the  underwriter  in  consideration  of  his  taking  upon  himself 
a  risk  ;  the  risk,  namely,  of  having  to  indemnify  the  assured 
from  anj  loss  that  may  be  sustained  in  the  course  of  a  sea- 
venture. 

Risky  therefore,  assumed  by  the  underwriter  on  the  one 

side,  and  the  premium  paid  by  the  assured  as  the  price  of 

that  risk  on  the  other,  are,  in  the  language  of  Mr.  Marshall, 

*'  correlatives,  whose  mutual  operation  constitutes  the  essence 

of  the  contract  of  insurance."  (a) 

Where  the  risk       Hcnce,  as  Lord  Mansfield  expresses  it,  "  There  are  two 

iwgiin,  the        general  rules  established  applicable  to  this  question ;  the^r^ 

turned! "  ^'  ^'  ^*>  ^^^^^  v)here  the  risk  has  not  been  begun,  whether  this  be 

owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  poUcy 
of  insurance  is  a  contract  of  indemnity ;  the  underwriter  re- 
ceives  a  premium  for  running  the  risk  of  indeinrufying  the 
assured,  and,  to  whatever  cause  it  may  be  owing,  if  he  do  not 
in  fact  run  the  risk,  the  consideration  for  which  the  premium 
was  put  into  his  hands,  fails,  and  therefore  fie  ought  to  return 
it:\b) 
But  where  an         Another  rule  is,  that  if  an  entire  risk  has  once  commenced, 

there  shall  be  no  apportionment  or  return  of  prenuum  after- 


entire  risk  has 
once.com- 


(a)  Marshall  on  Ins.  64S.  (6)  Per  Lord  Mansield  in  Tyrtc  r. 

Fletcher,  Coiq>.  €66. 
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wards;  for  though  the  premium  is  estimated  and  the  risk  or  return  of 
depends  on  the  nature  and  length  of  the  voyage,  yet,  if  it  p*"*^"**""- 


was  commenced,  though  it  be  only  for  twenty-four  hours,  or  "Jo^'^rtionabie 
less,  the  risk  is  run;  the  contract  is  for  the  entire  risk,  and  return  of  pre- 
no  part  of  the  consideration  shall  be  returned,  (b)  niadc. 

Upon  these  two  principles  the  solution  of  every  question 
relating  to  Betum  of  Premium  ultimately  depends.  In  the 
application,  however,  of  these  principles  much  nicety  of  dis- 
crimination has  been  shown  by  the  English  courts,  especially 
in  determining  whether,  in  the  particular  case,  there  has  been 
an  inception  of  an  entire  risk  under  the  policy,  or  whether 
the  risk  insured,  and,  consequently,  the  premium,  is  appor- 
tionable. 

With  a  view  to  greater  clearness,  we  will  consider  the 
subject  under  the  following  heads :  — 

Sect.  L  Betum  of  premium  where  the  risk  has  never  com- 
menced. 

Sect  II.  Return  of  premium  where  the  contract  is  avoided 
by  illegality  or  fraud. 

Sect  IIL  Return  of  premium  for  want  of  interest,  and  in 
cases  of  short  interest  and  over-insurance. 

Sect  IV.  Return  of  premium  under  express  stipulations. 

Sect  V.  Deduction  of  one  half  per  cent. 

Sect.  VI.  Practice  as  to  paying  premium  into  court 


Sect.  L  Return  of  Premium  where  Risk  has  never  commenced. 

§  419.  It  follows  directly  from  the  principles  already  laid  Return  of  pre- 
down,  that  where  the  risk  has  never  had  an  inception,  from  risk  ha»  never 
whatever  cause  this  may  arise,  except  from  the  actual  fraud  *^°"""^"*^^^' 
of  the  assured,  the  premium  shall  be  returned ;  the  rule  beinir  ^^^^^^^  ^^^^ 

.  ...  .  ""y  ca"*e,  ex- 

that,  where  no  risk  is  run,  the  premium,  which  is  the  price  of  cept  the  actual 
the  risk,  shall  not  be  retained ;  although  the  non-inception  of  assured,  the 
the  risk  may  be  owinir  to  the  neglect  or  fault  of  the  assured,  ^^^  ^^"^  °^^^ 

•'  .  .  commenced, 

the  rule  is  still  the  same ;  nothing  but  his  actual  fraud  can  the  premium 

shall  he  re> 
turned. 

(h)  Per  Lord  Mansfield,  Cowp.  666, 
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Return  of  pre-   disentitle  him  to  a  return  of  premium^  where  no  risk  has,  In 

^sklhaTneTer  ^^^^y  ^^^^^  ^^^*^  The  general  law  maritime  agrees  with  our 
commcneed—    q^j^  qj^  ^j^jg  point,  and  is  based  on  the  same  principles,  (c) 

; In  the  following  cases,  the  inquiry  has  been  whether  the 

return  of  pre-  policy  did  or  did  not  comprise  several  distinct  risks,  and  the 
mium.  object  has  been  to  apportion  the  return  of  premium,  with 

reference  to  such  of  those  risks  as  may  not  have  been  com- 
menced. 
A  ship,  insured  The  first  reported  case  of  the  kind  was  that  of  Stevenson  ▼. 
to  Halifax,  Snow,  before  Lord  Mansfield,  in  which  it  appeared  that  a 
tosair^itT*^  ship  was  insured,  " lost  or  not  lost,  at  and  from  London  to 
convoy  from  Halifax,  warranted  to  depart  with  convoy  from  Portsmauthjar 
on  arriving  at  the  voyage^^  Before  the  ship  reached  Portsmouth,  the  oon- 
rndTthe  am-  ^^7  ^^  gone.  Noticc  of  this  was  immediately  given  to  the 
voy  gone,  and    underwriters,  who  were  requested  either  to  make  the  long 

never  sails  on      ,  •  r%       i     . 

the  long  voy-  insurance,  or  to  return  part  of  the  premium.  On  their  re- 
M^ortloned  "*  fusal  the  actiou  was  brought  to  recover  back  a  proportionable 
Stevenson  c.      part  of  the  premium  for  the  voyage  from  PortsmotUh  to  Hali- 

Snnw    1  Burr  »     o 

1337.*  fax.      The  jury  at  the  trial  having  found  that  it  was  usual 

for  the  underwriters  in  such  cases  to  return  part  qf  the  premium^ 

though  the  quantum  was  uncertain,  the  court  held  that  the 

assured  was  entitled  to  a  rateable  return  of  premium  for  the 

voyage  from  Portsmouth  to  Halifax,  (d) 

Lord  Mans-  Lord  Mansfield,  on  referring  to  this  case  on  two  subse- 

tionoftbis        qucut  occasious,  said  the  decision  depended  on  this,  **that 

there  was  a  contingency  specified  in  the  policy,  upon  the 
not  happening  of  which  the  insurance  would  cease,"  (e) — 
"  the  intention  of  the  parties,"  he  said,  "  the  nature  of  the 
contract,  the  consequences  of  it,  spoke  manifestly  teo  in- 
surances, and  a  division  between  them.  The  first  object  of 
the  insurance  was  from  London  to  Halifax ;  but  if  the  ship 

(t)  See  £merigon,  chap.  xvi.  sect.  1 .  merce,  art.  349.  See  also  Boulay-I^ity, 

vol.  ii.  p.   186.  ed.    1827,   where,   as  Cours  de  Droit  Comm.  torn,  it.  p.  € 

usual,  all  the  learning  that  could  be  ed.  1834. 

collected  on  the  subject  is  methodically  {d)  Stevenson    r.    Snow,    3    Burr. 

arranged:    for   the    French   law,    see  1237.     1  W.  Bl.  318. 

Ord.   de  la  Marine,  liv.  3.  tit.  vi.  des  (e)  Dougl.  789. 
Assurances,  art.  37.     Code  de  Cum- 


casOk 
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did  not  depart  from  Portsmouth  with  the  convoy  specified.   Return  of  pre- 
then  there  was  to  be  no  contract  from  Portsmouth  to  Halifax,  risk  has  never 
The  parties  then  have  said,  «  We  make  a  contract  from  Lon-  ,.3"  raum. 

dan  to  Halifax  ;  but  on  a  **  certain  contingency  it  shall  only 

he  a  contract  from  London  to  Portsmouth :  tliat  contingency 
happeninffy  reduces  it,  in  fact,  to  a  contract  from  London  to 
Portsmouth  only.  The  whole  argument  turned  on  that  dis- 
tinction ;  and  all  the  judges,  in  delivering  their  opinions,  lay 
the  stress  upon  the  contract  comprising  two  distinct  conditions, 
and  considering  the  voyage  as  being,  in  fact,  two  voyages^^  (/) 
His  lordship  also  said  that,  although  the  evidence  of  usage 
was  rejected  as  to  the  amount  of  the  return  (being  uncertiun 
as  to  that  point),  yet  it  weighed  with  the  court,  ^^  as  showing 
the  general  sense  of  merchants  as  to  the  propriety  of  a  return 
being  made."  (y) 

In  the  next  case  of  the  same  kind  a  ship  was  insured  ^'  at  Where  no 
and  from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  ^ff^^\smoved 
the  first  of  August,  8fcr.  the  ship  did  not  sail  till  the  1st  of  no  proportion- 

r>i  1  1    1         1  •     1  1       /«  1  *^^®  return  of 

September^  and,  by  this  breach  of  warranty,  there  never  was  premium  can 
an  inception  of  the  risk  by  the  ship's  sailing  from  Jamtuca:  MeywrGreg- 
the  assured,  however,  contended  that  the  risk  was  divisible,  «<>"»  3  Dougi. 

402. 

and  had  attached  upon  the  ship  while  she  lay  in  port  at 
Jamaica  before  the  1st  of  August :  he,  however,  gave  no  proof 
of  an  usage  of  trade  to  consider  such  risks  divisible,  or  to  make 
a  rateable  return  of  premium  for  the  risk  at  the  island: 
under  these  circumstances,  the  court  held  there  could  be  no 
i^portionment,  and  Mr.  J.  BuUer  said,  ^^  In  all  insurancci^ 
from  Jamaica,  the  policy  runs  "a^  and  from  ;^  and  though 
in  many  instances  the  voyage  has  not  .been  commenced,  yet 
there  never  was  an  idea  of  any  part  of  the  premium  being 
returned ;  and  no  usage  to  do  so  has  been  found  by  tJiejury.^{h) 
In  a  subsequent  case  Mr.  J.  Buller  rests  this  decision 
solely  on  the  ground  that  no  usage  was  found  (i) ;  and  it  is 


(/)  Cowp.  669.  402.    Park  on  Ins.  796.  8th  ed.   Mar- 

(p)  Ibid.  shall  on  Ins.  666, 

4h)  Mejer  o.   Gregson,   S   Dougl.         (t)  In  Long  v,  Allen,  4  Dougl.  878 
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Return  of  pre-  pi^in  that  OR  Ro  Other  basis  COR  it  be  recoRciled  with  the  two 

mium — wberc 

risk  has  never      followiRg  CasCS. 

rateable  return.       ^  ^^^P  was  iRsured  "at  And  froRi  aRjT  port  or  ports  Ir 

But  where  iiT  ^^"^^^^  *^  LoRdoR,  foUowiRg  afld  commcRciRg  from  her 

a  policy  at  and  first   arrival  there ;   warraRted   to  sail  with  convoy  for  the 

gency  is  intro-  voyage  from  the  place  of  reRdezvous : ''  the  ship  did  Rot  sail 

warTaiity*to^  *  ^*^^  coRvoy  from  the  reRdezvous ;  so  that  the  warraRty  was 

sail  with  con-  brokcR,  aRd  the  uRderwriters  were  off  the  risk,  at  all  evcRts 

if  a  usage  is  from  the  time  of  sailiRg;  but  some  evidence  being  given  of  a 

aider  ule  risk"  ^^^9^  ^  such   cases  to  apportioR  the  premium^  the  jury 

divisible,  there  thought  that  oRe  half  per  ceRt.  for  the  risk  in  port  at 

ponionabie  JaRiaica  should  be  retaiued;   aRd  the  residue  for  the  risk 

n^um!  ^  ^'"^  from  Jamaica  to  LoudoR  be  returned :  Lord  Mansfield  was 

Gale  ».  of  the  same  opiuioR.  rcRiarkiRg,  "  That  wherever  there  is  a 

Machell,  Park  .  . 

on  Ins.  797. ;     contingency  m  the  voyage,  the  risk  may  be  divided^  aRd  that 
667.     °"  °**  ^^  reasoR  why,  iR  such  cases,  there  are  Rot  two  policie85  is 

that  the  risk  ^^  o^"  is  capable  of  exact  computation.  (^') 
^??*  ^\  « ^l**°*       The  Rext  case  was  as  follows :  eoods  were  iRsured  "  at  and 

4  Dougl.  276.,  ^  ^ 

S.  P.  from  Jamaica  to  London,  warranted  to  depart  with  convoy  for 

the  voyage^  and  to  sail  or  or  before  the  1st  of  August,  &c.: 
the  ship  s^ed  before  the  Ist,  but  without  convoy  ;  the  assured 
brought  his  actioR  for  a  proportioRable  return  of  premium  in 
respect  of  the  voyage  from  Jamaica  to  Loudon :  the  jury 
fouud  for  the  plaiRtiff,  aRd  also  found  specially  ^'  that  it  was 
the  coRstaRt  aRd  invariable  usage  m  iRsurauces  at  and  from 
Jamaica  to  London,  warranted  to  depart  with  convoy,  or  to 
sail  OR  or  before  a  certaiR  day,  to  return  the  premium^  deduct- 
ing half  per  cent.,  if  the  ship  sailed  without  convoy  or  after 
the  day  prescribed." 

The  court  determined  that  the  assured  was  entitled  to 
recover  according  to  the  usage  proved ;  and  with  reference 
to  distinct  risks  insured  by  one  policy.  Lord  Mansfield  said, 
'*  My  opinion  has  been  to  divide  the  risks.  I  am  aware  that 
there  are  great  difficulties  in  the  way  of  apportionments,  and, 
therefore,  the  court  has  always  leaned  against  them.     But 

Marshall  on  Ins  669.     **  In  Meyer  v.         0)  ^^^^   ^'  Machell,  MaiBhall  on 
Grtgmm  no  usage  was  found,"  Ins.  667.     Park  on  Ins.  797.  8th  ed. 
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where  an  express  usage  is  found  by  the  jury^  the  difficulty  is  Return  of  pre- 

-  „y  .\  mium  — where 

cured,   \  kj  risk  has  never 

commenced  — 
_^^  rateable  return. 

§  420.  Where,  however,  upon  the  true  construction  of  the  — 

policy,  the  risk  must  be  considered  as  entire  and  indivisible^  then,  ever,  the  risk  is 
if  it  has  once  commenced,  there  can  be  no  return  of  premium.  the'poHcyfand 

The  shortness  of  the  duration  of  the  risk  has  no  bearing  on  has  once  com- 

\  ,         menced  no  ro- 

the  question  of  return  of  premium:  the  moment  the  risk  turn  of  pre. 
commences  the  whole  premium  becomes  the  absolute  pro-  pia"^nomatter 
pert  J  of  the  underwriter.  ^^^"^  short  a 

It  IS,  m  fact,  quite  impossible  to  apportion  the  premium  may  have 
with  reference  to  the  duration  of  the  risk,  which  may  be  **  ®  * 
greater  in  the  first  hour,  than  in  the  whole  of  the  rest  of  the 
voyage  (Q:  in  all  cases,  therefore,  where  the  risk  under  the 
policy  is  entire,  if  the  ship  once  get  under  weigh  and  sail  on 
the  Toyage  insured,  the  premium  is  acquired,  though  she 
may  return  the  next  instant  and  wholly  abandon  the  voyage. 

So  where  the  insurance  is  "  at  and  from,"  and  the  risk  as  in  policies 
under  the  policy  entire,  there  can  be  no  return  of  premium,  "/^  *"**  from,** 
though  the  ship  may  be  lost  while  at  the  port  waiting  to  lost  before 

,      .  ,     ^  loading. 

take  m  a  cargo,  {m)  Moses  v.  Pratt, 

So  where  a  ship  insured  "  at  and  from'*  a  port  sailed  from  ^  ^*™*^*  ^^^• 
it  on  her  voyage  and  was  lost ;  and  it  appeared  that  though  may  MiAmsclu 
she  was  not  seaworthy  for  the  voyage  when  she  sailed,  she  "^^^^^^^y  ^"^^  ^^^ 
was  yet  sufficiently  seaworthy  for  lying  "at"  the  port:  the  Anmm  ». 
court  held,  that,  as  the  insurance  was  "  at  and  from,"  the  s  Taunt.  2*99. 
risk  had  commenced,  and  being  entire,  there  could  be  no 
return  of  premium,  (n) 

Upon  the  same  principle  it  is  a  familiar  rule,  that,  as  No  return  of 
deviation  does  not  avoid  the  policy  ab  initio^  but  only  dis-  cases  of  dcwa- 
cbarges  the  underwriter  from  tbc  time  the  ship  leaves  the  '*^* 


(k)  Long  V.  Allen,  4  DougL  276.  (/)  IVfarshall  on  Ins.  669.,  and  the 

Fivk  on  Ins.  797.  8th  ed.     Marshall  authorities   <here    cited ;    and  see    fi 

on  Ina.  668.     Mr.  J.  Buller  also  en-  Phillips  on  Ins.  534. 

tirelj  rests  the  case  on  the  ground  of  (m)  Moses  v   Pratt,  4  Camp.  296. 

usage.      See    also  S.  P.   RothwcU  v.  (n)   Annan  v.  Woodman,  3  Taunt. 

Cooke.  1   Boa.  &Pull.l72. ;  and  see  299. 
ICanliall  on  Ins.  666,  note  (a). 
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Return  of  pre-    course  of  the  voyage,  the  assured  is  not  entitled  to  a  return 

mium  —  where       «  •         •  n  t      •   .•        /  \ 

risk  has  never    ^^  premium  m  cases  of  deviation,  [p) 

wS^r^uTIi.       ^*^^  ^^^y  difficulty,  then,  is  in  ascert^ning  when  the  ride 

shall  be  regarded  as  entire  and  indivisible ;  and  with  r^ard 

is  to  be  re-'"     *^  *^^^  ^^  important  test  is  its  being  insured  for  one  entire 
garded  as  premium, 

entire. 

Insurance  on  Where   the  policy  is  on   time,  and   the  insurance  for  a 

time  at  an  en-    specified  term  at  one  entire  premium,  there  can  be  no  doubt : 

tire  premium  is    ,  •  /.     i         •  % 

an  entire  risk,    in  such  cases  if  the  lisK  havc  oucc  Commenced,  though  an 
pfeVcber,  ©vcnt  may  happen  immediately  afterwards  which  determines 

Cowp.  666.        the  contract,  there  shall  be  no  return  of  premium  (/?):  and  if 

If  premium  be  i         .  •  •.         i  j-/**  ^i    * 

a  gro99  turn,  ^  gross  sum  be  given  as  premium,  it  makes  no  ditterence  that 

though  payable  j^  jg  expressed  in  the  policy  to  be,  at  so  much  per  cent  per 

per  cent  per  month  ;  for  this  shall  be  deemed  only  a  mode  of  computing 

may  still  be  the  gross  sum,  and  does  not  make  the  contract  a  monthly 

entire.  insurance,  (g) 

Lorraine  r.  ^  ■*  •' 

Thomiinson,  A  ship  was  insured  ^^  at  from  Honfleur  to  the  coast  of 

o"g  •  •  Angola;  during  her  stay  and  trade  there,  and  at  and  from 
an  entire  pre-  thcuce  to  her  port  or  ports  of  discharge  to  St  Domingo,  and 
round* voya^  t^t  and  from  St.  Domingo  back  again  to  Honfleur,"  at  a 
*^"*T*raf  premium  of  eleven  per  cent.  The  ship,  in  sailing  from  Angola 
sages,  is  an  en-  to  St  Domiugo,  was  guilty  of  a  deviation,  which  diachaiged 
Bermon  V.  th6  underwriters  from  that  time,  and  was  lost  on  her  passage 
DwjKK^el?      ^ome  from  St.  Domingo  to  Honfleur.      The  question  was 

whether  the  assured  were  entitled  to  a  return  of  premium  in 
respect  of  the  passage  from  St.  Domingo  to  Honfleur ;  which 
they  contended  to  be  a  separate  voyage,  the  risk  on  which 
had  never  commenced  owing  to  the  prior  deviation. 

Lord  Mansfield  and  the  whole  court  of  King's  Bench, 
however,  considering  that  in  this  case  the  premium  was 
estimated  at  one  entire  sum  for  the  whole ;  and,  also,  (which 
his  lordship  thought  extremely  material  as  distinguishing  the 
case  from  Stevenson  v.  Snow,  &c,)  that  there  wets  no  where 
any  contingency  at  any  period^  out  or  home^  mentioned  im  the 


(o)  Hogg  V    Horner,  Park  on  Ins.  (p)  Tyrie  ».  Fletcher,  Cowp.  66G. 

782.  8th  ed.     Tait  r.   Lcfi,  14  East,        {q)  Lorndne    v.    Tboailiaioa*     S 
481.  Dougl.  585.     Marshall  oo  Ina.  675. 
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policy^  which  happening  or  not  teas  to  put  an  end  to  the  in^  Return  of  pre- 
surance  —  held   that  the  whole  was   one   entire  risk^  and,  risk  haTnever 
therefore,  that,  as  it  had  once  begun,  the  whole  premium  was  Rateable  r^t  7" 
dae.(r)  

§  421.  The  general  result  of  all  the  above  cases  seems  to  The  law  is  the 
be  that  where  no  usage  is  proved  to  the  contrary,  an  entire   United  States. 
premium  cannot  be  divided  and  apportioned  unless  the  risks 
are  divided  in  the  policy  in  such  a  manner  as  to  show  that 
the  parties  had  distinct  risks  in  contemplation ;  and  the  law,  as 
to  this  point,  seems  to  be  the  same  in  the  United  States.  («) 

In  Ftance  the  law,  as  fixed  by  the  356th  art.  of  the  Code  '^^ »"  Fnnce. 
de  Commerce,  is,  that,  on  an  insurance  on  goods  for  the 
round  voyage,  out  and  home,  i^f  no  homeward  caigo  is  in  fact 
loaded  on  board,  the  underwriter  shall  only  retiun  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  con- 
trary, (t)  Boulay-Paty,  admitting  the  law  to  be  as  thus 
fixed  by  the  Code,  yet  contends,  and  apparently  with  very 
good  reason,  that  such  a  provision,  in  cases  where  the  out- 
ward and  homeward  passages  together  make  one  entire  risk 
insured  at  one  entire  premium,  is  opposed  to  sound  principle, 
and  must  be  regarded  as  an  anomalous  exception  to  the 
general  rules  of  maritime  law  on  this  subject,  (u) 


Sect.  IL  Return  of  Premium  in  cases  of  Illegality  or  Fraud. 

Art.  1.  In  cases  of  Illegality. 

§  422.  Where  the  risk  has  never  commenced,  the  premium  Return  of  pre- 
may  be  recovered  back,  as  money  advanced  without  any  con--  ^niw^nty*^* 

sideration  ;  but  if  it  have  been  advanced  on  a  consideration  ^^^^ 

which  fails,  because  the  contract  is  illegal^  then  another  prin-  Where  the  risk 

is  illegal,  the 


(r)  Bennon  v.  Woodbridge,  Dougl.  {t)  Code  de  Commerce,  art  356. 

781.  («)  Boulay-Paty,   Cours  de  Droit 

(f)  t  Donath  v.  Int.  Comp.  of  North  Com.  Mar.  tom.  ir.  sect.  19.  pp.  97— 

America,  4  Dall  463. »  cited  2  Phillips  100.  ed.  1834. 
on  Int.  5S9.t  and  see  the  other  cases 
cited  there  lirom  pp.  538 — 541. 

4  I 
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Return  of  pre- 
mium in  cases 
of  illegality  or 
fraud. 

assured  shall 
not  recover 
back  the  pre- 
mium for  in. 
pari  ddleto 
jtotiur  est  wn"] 
ditto  potsi' 
dentis. 


Premium  paid 
on  an  insurance 
void  as  a 
gaming  policy 
cannot  be  re- 
covered back 
after  the  risk 
has  com- 
menced, and 
the  event  been 
determuicd. 
Lowry  c. 
Bourdieu, 
Dougl.  468. 


Distinction 
taken  by  Mr. 
J.  Duller  be- 
tween contracts 
executed  and 
executory. 


ciple  comes  into  play^  and  the  ease  falls  within  the  role  m 
pari  delicto  potior  est  conditio  possidentis  :  accordingly,  where 
the  policy  is  void  for  illegality,  either  as  being  in  its  fcxm  a 
wager  policy,  or  as  being  designed  to  cover  the  risk  of  illicit 
or  prohibited  trading,  the  assured,  unless  he  was  ignorant  of 
the  fact  of  the  illegality  (for  ignorance  of  the  law  is  no 
excuse)  will  not  be  entitled  to  any  return  of  premium,  at. 
all  CTcnts,  if  he  claims  it  after  the  contract  is  executed  (i.  e^ 
after  the  event  has  happened  and  the  risk  is  over) ;  nor, 
the  better  opinion  on  the  whole  seems  to  be,  even  though  h 
should  prefer  his  chum  while  the  contract  is  still  executory 
(i.  e.  before  the  happening  of  the  event,  and  during,  or 
before,  the  pending  of  the  risk) :  this  last  position,  howev 
is  still  involved  in  some  degree  of  doubt 

In  one  of  the  first  cases  in  which  the  question  aroec!,  tL 
policy  was  effected  on  the  amount  of  a  bond  ^ven  by 
East  India  captain  to  secure  his  private  adventure,  valued 
26,000/.  "  without  further  proof  of  interest  than  the 
free  of  average  and  without  benefit  of  salvage : "  after  th 
captiun  had  arrived  safe  with  his  adventure^   the 
clumed  a  return  of  the  premium  (the  receipt  of  which 
acknowledged  by  indorsement  on  the  policy)^  on  the  groi 
that,  this  being  a  wager  policy,  the  contxact  was  void: 
Mansfield,  at  the  trial,  being  of  this  opinion,  held  that, 
both  parties  were  in  pari  delicto^  the  rule  of  potior  est 
ditio  possidentis  applied,  and  that  the  plaintiffs  oouM 
recover  the  premium :  on  motion  for  a  new  trial  the  majorife, 
of  the  court  refused  the  rule  (Mr.  J.  Willes  dissentmg^ 
because  he  thought  it  not  a  gaming  policy):  Lord  Man^ 
field  again  rested  his  decision  on  the  broad  ground,  that,  sa 
the  transaction  was  illegal,  ^^  the  court  would  assist  neither 
party."  —  "  Not,"  said  his  lordship,  «  that  the  right  of  Ik 
defendant  is  better  than  that  of  the  plaintiffs,  but  they  wwt 
draw  their  remedy  from  clear  fountains  J* 

Mr.  J.  Buller,  agreeing  with  Lord  Mansfield  in  the  i^Jfili- 
cation  of  the  nile  to  the  particular  case,  thus  narrowed  the 
ground  taken  by  his  lordship.  '^  There  is  a  aonnd  distinction 
between  contracts  executed  and  executory;  and  if  an  action  is 
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brought  to  rescind  a  contract^  you  must  do  it  while  the  con-  Return  of  pre- 
tract  still  remains  executory,  and  then  it  can  only  be  done  on  of  illegality  or 

the  teims  of  restoring  the  other  party  to  his  original  situa-  ^''^"^' 

tioxL  If  the  plaintifis,  in  the  present  case,  hod  brought  their 
action  before  the  risk  was  over  and  the  Toyage  finished,  they 
might  have  had  a  ground  for  their  demand ;  but  they  waited 
klU  the  risk  (such  as  it  was,  not,  indeed,  founded  in  law,  but 
resting  in  the  honour  of  the  defendant)  had  been  completely 
nm.''(t7) 

The  distinction  thus  pointed  out  by  Mr.  J.  Buller  has  Thi«  distinc- 
3een  adopted  in  subsequent  cases,  especially  by  the  Court  of  in  case  of 
IISQmmon  Pleas  (tr):  thus,  in  a  case  where  money  had  been  tr^^"^,^ 
advanced  as  the  consideration  for  a  bond  to  pay  a  fixed  Court  of  Cow- 

•  •iiii*iii  •  ™®^  Pleas. 

annuity  until  the  hop  duties  should  amount  to  a  certain  sum ;  Tappenden  v, 
^oad,  before  that  event  took  place,  the  party  who  had  advanced  ^pun|*'^7^°*' 
^e  money  demanded  it  back  again,  on  the  ground  that  the 
iC^ntract  was  illegal — Lord  Alvanley  and  the  Court  of  Com* 
son  Pleas  held  him  entitled  to  recover,  and  Mr.  J.  Heath 
■rpressed  his  approval  of  the  distinction  between  contracts 
ceouted  and  executory,  if  taken  with  due  modifications,  (x) 

,  in  a  case  where  the  plaintiff  had  effected  a  wager  And  again  in 


»Iioy,  whereby  the  defendant  bound  himself  to  pay  lOOOt  in  wiish,  " 


preliminaries  of  peace  between  Great  Britain  and  France  ^  Taunt.  276. 
not  signed  before  1st  July,  1810;  the  same  court,  then 
•efiiided  over  by  Sir  J.  Mansfield,  held  that  the  plaintiff,  who 
id  Irought  his  action  before  the  time  specified  had  arrived, 
Lt  recover  back  the  premiums  he  had  so  paid,  although 
*^ly  reason  for  wishing  to  rescind  the  contract  appeared 
that  after  it  was  made  the  defendant  had  become  a 
Lpt(y);  referring  to  the  distinction  taken  by  Mr.  J. 


^— owry  V.  Bourdieu,  2  Dougl.  after  the  event  of  the  wager :  but  the 

authority  of  tliis  case  has  been  shaken, 

^  ^   waa    also    acted    upon,   or  if  not  entirely  oyertumed,  by  the  sub- 

^ztendcd    by,    the    Court    of  sequent  case,   in   the  same  court,  of 

-^^•ndi  in  the  case  of  Lacaussade  Uowson  v.  Hancock,  8  T.  Rep.  575. 

*  ^^  7  T.  Rep.  535.,  where  they  (x)  Tappenden  v,  Randall,  2  Bos. 

^^  a  sum  deposited  with  a  stake-  &  Pull.  467. 

^spon  the  erent  of  an  illegal  (y)  Aubert  v.  Walsh,  S  Taunt.  276. 
v^iay  be  recovered  back  even 
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Return  of  pre-   Buller^  the  Chief  Justice  said^  ''that  although  there  was 

mium  in  cases  i      v  x     r»  -x  j  t  •   j        -^i^ 

of  illegality  or   soQie  (loubt  01  its  soundDess,  unless  accompamed  witn  some 

^^^"^' qualification,  yet,  if  properly  modified,  he  thought  there  waa 

good  sense  in  it:" — "  why  should  not  a  man  say,  you  and  I 

have  agreed  so  and  so,  but  the  agreement  is  good  for  nothing ; 

I  cannot  bind  you,  and  you  cannot  bind  me,  and,  therefore,  I 

desire,  before  the  event  happenSy  that  you  will  pay  me  back 

my  money?  this  is,  infacty  a  relieving  against  the  effects  which 

an  illegal  contract,  if  persevered  in,  would  produce/*  (z) 

But  the  sound-       In  the  last  case  in  which  the  point  arose,  the  soundness 

tinction  as  ap-    of  this  distinction  was  much  questioned,  as  applied  to  the 

phed  to  return   ^g^  ^f  contracts  void  for  illeficalitv ;  and  regret  was  expressed 

of  premium  on  o       J  ^  o  r 

illegal  insur-  by  Lord  Ellenborough,  that  the  courts  had  ever  departed 

much  ques-  f^om  the  plain  and  intelligible  rule,  that  where  the  contract 

LordEUen-  ^  founded  upou  a  consideration  clearly  illegal,  neither  party 

borough  and  should  be  allowed  a  locus  standiy  so  as  to  receive  assistance  in 

King's  Bench.  &  court  of  justicc :  the  facts  of  the  case  were  these :  a  policy 

Where  the  was  effected  on  goods  by  the  Audaz  (a  Spanish  ship),  or  any 

void  for  ille.  Other  ship  or  ships,  with  the  intention  of  covering  an  illegal 

u!o^^h  Ouritk  ^^V^^^^  ^^  cottons,  to  be  imported  into  Liverpool  fix)in  New 

woi  never  eim^  Orleans,  which  place  belonged  to  the  United  States,  then  at 

the  policy,  the  War  With  this  couutry :  in  fact,  however,  no  such  shipment 

***** v*t  back**  ®^®^  ^^'^  place,  nor  were  any  cottons  ever  loaded  on  board 

his  premiums,  the  Audaz  or  any  other  ship  within  the  scope  of  the  policy: 

without  a  pre-  the  assurcd  on  this  claimed  to  recover  back  his  premium,  on 

renundadon  of  ^®  gTOuud  that  the  Contract  was  illegal,  and  had  never  been 

the  contract:  exccutcd :  the  court  held  he  could  recover  nothing  (a):  with 

he  can  even  reference  to  the  argument,  on  which  the  plaintiff  founded  his 

1»L"  art  V.  claim.  Lord  Ellenborough  intimated  that,  giving  the  utmost 

Leckie,  6  M.  &  latitude  to  that  doctrine,  at  all  events,  it  could  only  apfdy  to 

a  case  where  the  assured  had  given  formal  notice  to  the 


derwriter,  that  he  renounced  his  contract  before  action  brought, 
distinct  from  the  implied  renunciation  involved  in  bringii^ 
his  action;  and  even  to  this  extent  Mr.  J.  Abbott  (afterwards 
Lord  Tentenden),  was  very  much  disposed  to  doubt  whether 


(2)  Aubert  o.  Walsh,  S8S. 

(a)  Palyart  v.  Leckie,  6  Maule  k  SeL  29a 
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the  assured^  after  having  once  paid  the  consideration,  and.  Return  of  pre- 

thus,  as  far  as  he  was  concerned,  completed  the  contract,  ^XgaiitrTr 

would  be  afterwards  at  liberty  to  rescind  it.  ^'^"^- 

It  seems,  therefore,  very  doubtftd,  whether  the  distinction 
in  question  between  contracts  executed  and  executory  can 
be  sustained  when  applied  to  the  case  of  contracts  void  for 
ill^ality;  and  the  better  opinion  appears  to  be,  that  8up«> 
posing  both  parties  to  be  in  pari  delicto,  and  no  case  of 
oppression  or  peculiar  hardship  to  be  made  out,  the  simple 
and  intelligible  rule  of  potior  est  conditio  possidentis  ought  to 
apply  in  all  its  generality. 

Where  the  risk  has  commenced  and  the  event  taken  place.  Where  the  rbk 

the  application  of  this  principle  has  never  been  doubted.  on^  the'ev^nt 

Thus,  where  the  risk  had  commenced  and  a  loss  by  capture  ^^^^  P*?*^®*  "** 

...  return  of  pre- 

taken  place  under  a  policy  void,  as  being  a  reinsurance  within  mium  can  be 

the  19  G.  2.  c  37.  s.  4.,  the  Court  of  King's  Bench  decided,  ^  *"° 

that  there  could  be  no  return  of  premimn.  {V)     So,  where  it  As  in  case  of  a 

appeared  that  the  policy  had  been  effected  in  this  country  to  Andre©  v^^ 

cover  a  trading  with  Holland,  then  in  a  state  of  war  with  J!f **^^®'"'  ^^ 

^  »  ^  ^  3  J.  Rtp.266. 

Great  Britain,  and  a  return  of  premium  was  claimed  after 

the  risk  had  been  run  and  a  loss  by  capture  taken  place,  the  ^  trading 

•      •ii  111  ^*^  ^^  enemy. 

same  court  held,  on  the  same  principle,  that  no  return  could  be  Vandyck  r. 


Hewitt, 


96. 


made  (c) :  on  the  same  ground  they  held  that  no  return  can  be  j  j.  J^ 

claimed  in  respect  of  a  policy  intended  to  cover  a  trade  carried  Tiiough  by  a 

on  in  contravention  to  our  navigation  laws ;  and  this,  though  ignofaiice  of 

the  assured  be  a  foreigner,  for  that  fact  will  not  excuse  his  *^**  ^^  »^  "<> 

,  ^  excuse. 

ignorance  of  the  trade  laws  of  the  country  with  which  he  Morck  v,  Abel, 
effects  insurances  and  engages  in  commerce,  (rf)     It  is  other-  35  ***' 
wise,  however,  where  the  policy  is  effected  in  ignorance  of  Ignorance  of 
the  facts:  thus,  where  the  agent  of  a  foreigner  effected  an  Oomr.  liruce, 
insurance  in  this  country  after  hostilities  had  been  actually  ^^  ^^^  -^^• 
declared  against  Great  Britain  by  the  foreign  government  of 
which  the  assured  was  a  subject ;  but  without  any  knowledge 
of  that  circumstance  on  the  part  of  the  agent,  or  any  pos~ 


(b)  Andrce  ».  Fletcher,  3  T.  Rep.         (d)  Mprck  v,  Abel,  3  Bos.  &  Pull. 
<;66.  3^*     Lubbock  v.  Potts,  7  East,  449. 

(e)  Vandyck  v.  Hewitt,  1  East,  96.     S,  P. 
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Return  of  pre- 
mium in  cases 
of  illegality  or 
fraud. 


Ilcntig  V. 
Staniforth, 
5  M.  &  Sel. 
122. 


Cowie  t». 
Barber,  ibid. 
16. 


sibiUty  of  knowing  it  at  the  time  of  effecting  the  poUey:  the 
court  held,  that,  under  these  cu*cum8tance8,  the  premiam 
should  be  recovered  back,  for  the  plaintiffs  had  paid  for  an 
insurance,  from  which,  without  any  fault  imputable  to  them- 
selves, they  could  never  derive  any  benefit.  («)  , 

So,  where  a  license,  necessary  to  legalise  the  Toyage»  was — 
without  the  fault  or  knowledge  of  the  assured,  and  oontnuy 
to  the  opinion  and  expectation  which  they  might  reasonaUy 
entertain  —  not  procured  till  after  the  ship  had  suled:  this 
was  held  to  fall  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium.  (/) 

Where,  however,  the  want  of  the  license  at  the  time  of 
sailing  was  a  fact  within  the  knowledge  of  the  assured,  it 
was  held  that  he  could  clidm  no  return  of  premium,  thougb 
the  license  was  procured  as  soon  as  possiUe  after  the  slop 
sailed,  {g) 


Premium  must 
be  returned 
wherever  the 
policy  is  ren- 
dered Toid  by 
the  fraud  or 
positive  mis- 
representation 
of  the  tmcbr- 
writer. 


Art.  2.   Where  Contract  is  void  for  Fraud* 

§  423.  It  never  has  been  doubted,  and,  indeed,  on  principle, 
is  abundantly  clear,  that  the  premium  must  be  returned, 
whenever  the  policy  is  rendered  void  by  the  fraud  of  the 
underwriter. 

As,  if  an  insurance  be  made  on  a  certain  voyage  '^  lost  or 
not  lost,"  when  the  underwriter,  at  the  time  he  subscribes  the 
policy,  privately  knows  that  the  ship  has  arrived  safe,  he  will 
be  bound  to  restore  the  premium.  (Ji) 

So,  if  the  contract  be  void  by  the  positive  misrepresenta&m 
of  the  underwriter,  the  assured  may  recover  back  the  pre- 
mium (f) ;  though  a  mere  statement  of  the  underwriter's  hditf 
or  expectation  would  not  entitle  him  to  do  so.  (J) 


(«)  Oom  o.  Bruce,  12  East,  S25. 

(/)  Henry  v.  Staniforth,  4  Camp. 
270.  S.  C  as  Hentig  o.  SUniforth, 
5  Maule  &  Sel.  122.  See  also  Siffken 
V.  Allnutt,  1  Maule  h  Sel.  39. 

{g)  Coirie  v.  Barber,  5  Maule  & 
Sel.  16. 


(Jk)  Lord  Mansfield  in  Carter  «• 
Boehm,  3  Burr.  1909. 

(0  Duffell  o.  WilioD,  1  Camp. 
401. 

(j)  Pawson  ©.  Watson,  Onrp.  7«7. 
Barber  v.  Fletcher,  Dougl.  292. 
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For  some  time,  howeTer^  it  was  a  subject  of  Tery  fluotu-  Return  of  pre- 
atiRg  dedsion  in  our  English  courts,  whether  the  assured  was  of'Xg^ityTr 

or  was  not  entitled  to  a  return  of  premium  where  the  ccm-  ^^"*^- 

tract  was  rendered  void  ab  initio  by  his  own  fraud.  (A) 

The  point,  however,  agreeably  to  truer  notions  of  justice  Where  the 
and  good  policy,  is  now  clearly  established  in  our  Euglish  ^ hythe^tuai 
jiiriq)rudence,  that  wherever  the  contract  is  avoided  by  gross  ^^^^^^^-^ 
€md  actual  fraud  on  the  part  of  the  assured,  whether  com-  ag«nt,  there 
mitted  by  himself  or  his  agenty  there  shall  be  no  return  of  turn. 
premium*  (Z) 

There  must^  however,  be  actual  fraud  on  the  part  of  the  AUur,  in  case 

m        • 

assured,  or  his  agents,  thus  to  preclude  him  from  recovering  repll^nt^llon 
hsixSsi,  the  premium;  a  mere  misrepresentation  made  without  ^itiiout  actual 
actual  fraud  (u  e.  wilful  intention  to  deceive)  does  not  disen- 
title the  assured  to  a  return  of  premium :  the  rule  is  thus 
stated  by  Sir  Vicary  Gibbs:  "  Where  there  is  fraud  there  is 
no  return  of  premium,  but,  upon  a  mere  misrepresentation 
without  fraud,  where  the  risk  never  attached,  there  must  be 
a  return  of  premium."  (m) 

In  the  same  way,  where  the  contract  is  avoided,  ab  initio^  Premium  may 
by  the  fault  of  the  assured  (under  such  circumstances  as  not  where'poiicy, 
to  imply  actual  fraud)  in  failing  to  comply  with  any  warranty,  ^^^^  "^^^ 
either  express  or  implied^  the  assured  will  be  entitled  to  a  re-  the  &uit  or  the 
turn  of  premium:  thus,  if  the  ship  do  not  sail  on  the  day  complying  ^m 
prescribed,  or  do  not  depart  with  convoy,  or  be  not  sea-  ««»▼<"«<'".  fire 
worthy,  and  there  be  no  fraud  on  the  part  of  the  assured,  he 
may  recover  back  the  premium,  (n) 


(k)  See  the  eases  of  Whittingham  v,  ceiTing  prWate  infonnation  of  the  loss 

Tbombargfa,    S   Vernon»    206.      Da  of  the  ship. 

Co«U  «.  Seanderct,  9  P.  WilL  170.         (»)  Feise  v.  Fftrldnson,  4  Taunt. 

Wilson  V,  Ducket,  S  Burr.  1361.   The  639. 

two  first  at  Chancery,  and  the  last  at        (n)  Marshall   on    Ins.   66S.     Nu- 

Commoo  Law  before  Lord  Maasiield,  merous  cases  decide  tbu  point  inoi- 

are  in  fiivour  of  allowing  the  return  dentally.     Henckel    o.    Royal  Ezch. 

ercn  in  cases  of  gross  fraud.  Ass.  Comp.,   1   Yes.  317.  {hreaeh  of 

(J)    Tyler  ff.  Home,   Marshall  on  warratUjf  of  nnOralUjf,)  Allen  t;  Long, 

Ins.  661.     Chapman  e.   Fraser,  ibid.  MarshaU  on  Ins.  668.   {to  sot/  with 

In  l^kr  V.  Home  the  fraud  was  very  eonvoff),  Annan  v.  Woodman,  3  Taunt. 

groH^  for  the  assured  bad  instructed  299.  {wMeaworthifitu)\  and  Colby  v. 

his  broker  to  effect  the  policy  after  re-  Hunter,  3   C.  &  P.  7.  {warranUd  in 
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Return  of  pre-       If  the  policj  Ib  rendered  void  by  the  act  of  the  assured,  in 

miuin  in  cases  •■•  .      •  t      t,        .•         ••*^ft  ■l'a*  j 

of  illegality  or    making  a  matenal  alteration  in  it  after  subscription^  and 
^'^*"^'  without  consent  of  the  underwriters,  the  assured  will  not  be 

Or  by  making    entitled  to  a  retum  of  premium,  (o) 

a  material 
alteration. 

Sect.  UL  Return  of  Premium  for  want  of  Tntere^,  and  in 
cases  of  Short  Interest  and  over  Insurance, 

Return  of  pre-       §  424.  We  have  sccu  that,  if  the  risk  have  once  com- 

mium  for  want 

of  interest,  and   mcnccd,  there  cau  be  no  retum  of  premium  in  respect  to  its 

in  cases  of  short  .  i         j        ^«  j  ^i_  •  1   •      i, 

interest  and  greater  or  less  duration  ;  and  the  reason  is  very  plain,  because 
o?er  insurance.  ^^^  degree  of  risk  cannot  be  calculated  by  duration  (1.  e.  it  may 
Return  of  pre-  be  as  great  in  a  day  as  in  a  month) :  but  it  js  otherwise  with 

mium  cannot  *  ,  ,  ,  •'i» 

be  apportioned  the  amount  of  the  insurable  interest  or  the  value  at  risk,  it 
thrdurafira  of  ^cing  abundantly  obvious,  that  upon  two  lots  of  property  rf 
the  risk.  different  values  exposed  to  the  same  perils  the  degree  of  risk 

is  very  different :  the  risk,  in  fact,  varies  with  the  value. 
Where  the  Hence,  where  the  assured  has  no  interest  covered  by  the 

assured  has  no  _,  .  ,        1  1      •  .  <•      1  •  1    1     • 

interest  at  risk  policy,  either  becausc  the  mterest  m  respect  of  which  he  m- 
titled  to  a  re^  sures  is  Only  a  bare  contingency  or  expectation,  and  not  an 
turn  of  pre-       insurable  interest,  or  because  he  effects  an  insurance  on  the 

wrong  ship :  in  either  case  he  is  entitled  to  a  retum  of  pre- 
mium. 

The  rule,  in  fact,  is,  that  if,  through  mistake,  misinforma- 
tion, or  any  other  innocent  cause,  an  insurance  be  made, 
without  any  interest  whatsoever,  the  insured  is  entitled  to 
recover  back  the  whole  premium.  (^) 
If  the  risk  has        Where  a  prize  is  taken  after  declaration  of  war.  the  captors 

once  com-  n  ^  n  • 

menced  under  from  the  moment  of  capture  acquire,  under  the  prize  acts,  a 
ed^y  oaptor^*"  contingent  insurable  interest,  liable,  indeed,  to  be  devested  by 
to  protect  his     subsequent  sentence  of  restoration,  but  valid  till  then :  ac- 

interest  m  t      1  1  1       •  1 

prise,  taken  in    cordmgly,  where  captors  havmg  thus  taken  a  piize  afier  war 

turn  of  war,  be 

cannot  claim  a 

retum  of  pre* 

mittm.  P^y      ^^  ^  ^^^'^  <^^^^  return  of        (o)  Langhom  o.  Cologao,  4  Tannt 

Bodmi «.  Belly   premium   was  claimed  and  allowed.     529. 

8T»Rt|^154«     The  rule  has  been  explicitly  recognised         (p)  For   almost  every  position  in 

in  tbb  jurisprudence  of  the  United  this  section,  see  the  gmt  work  at 
States.     3  Phillips  on  Ins.  546 — 548.      Emerigon,  chap.  xvi.  Du  Ristoume. 
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declared,  sent  her  home^  and  effected  an  insurance  on  her  on  Return  of  pre- 

.,    .  ^       iv  1  •  i_  •      1      r  I.      mium  for  want 

their  own  account,  after  which,  upon  arriyal,  she  was,  by  of  interest,  and 
sentence  of  the  English  Court  of  Admiralty,  restored  to  her  !"<»»«  of  short 

°  ^ '  interest  and 

owners :  it  was  yet  held,  that,  as  the  risk  on  the  ship  had  over  insurance. 
commenced  under  the  policy,  the  assured  could  not  claim  a 
return  of  premium.  (9) 

On  the  other  hand,  where  a  ship  is  taken  as  prize  before  -^//^r,  where 
war  declared^  the  captors  have  not  even  a  contingent  insurable  insured  has 
interest  in  her,  but  merely  a  bare  expectation  depending  on  the  ft^J* war  de- 
bounty  of  the  crown,  in  respect  of  which  they  cannot  insure :  clared. 
if,  in  such  case,  the  ship  be  lost,  after  they  have  effected  an  Thompson, 
insurance  on  her  on  their  own  account,  and  the  underwriters  *^      *•  ^^^ 
avail  themselves  of  the  want  of  interest  to  defeat  the  claim, 
the  assured  will  be  entitled  to  a  return  of  premium,  if  there 
be  no  illegality  in  the  voyage,  nor  fraud  in  effecting  the 
policy,  (r) 

In  this  last  cited  case  it  is  to  be  observed,  that  a  loss  had 
occurred,  and  an  action  been  brought  against  the  under- 
writers, who  resisted  the  demand,  on  the  ground  that  there 
was  no  insurable  interest. 

Where,  however,  there  was  an  insurance  on  ship  and  But  where  the 
freight,  and  the  s^ip  had  arrived  safely,  and  earned  freight,  ,"*^  ^  ^^  . 
Lord  EUenborough  would  not  allow  the  assured  afterwards  to  "^'P  a'«'»^^d, 

,  the  assured 

clium  a  return  of  premium,  on  the  ground  that  he  had  no  in'  cannot  aficr- 
surable  interest,  on  account  of  a  defect  in  his  title  to  the  ship.  ^^^  of  pre* 
Lord  EUenborough,  after  adverting  to  the  distinction  above  ™»"™  <>»>  t*»e 
pointed  out  between  the  two  cases,  said,  ^*  as  the  underwriters  hamng  no 
in  that  case  denied  their  liability  on  the  policy,  they  were  not  ]ntert»t 
allowedi  to  retain  the  premium;  but  here  the  voyage  has  been  p^^^/e^^^iT 
performed,  and  the  ship  has  arrived  in  safety.     The  freight  Ass.  Comp. 
has  been  earned  and  paid.     It  strikes  me  as  now  too  late  to 
rip  up  the  matter,  and  say  you  had  no  insurable  interest. 
Xou  might  have  rescinded  the  contract  before  the  event ;  but 
after  that  has  been  determined  in  favour  of  the  underwriters, 
it  does  not  lie  in  your  mouth  to  tell  them  they  were  never 

(f)  Boehm  v.  Bell,  8  T.  Rep.  154.  (r)  Uoutb  v.  Thompson,  11  East, 

428. 
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Return  of  pre-   liable^  and  that  the  premium  was  a  payment  without  ocm- 

mium  for  waot      . ,         .        ,,^ 
of  intercrt,  and    SlCleratlOn.   (*) 

incases  of  short       g^  j^iVLch  for  cases  tuminff  on  the  mere  want  of  insurabk 

interest  and  o  •^ 

over  insurance,  interest :  of  couTse,  if,  hj  mistake^  an  insurance  is  effected 

Where  insur-  on  goods  on  board  the  wrong  ship,  &c.,  and  it  turns  cot  that 

b^  mUt^frw'^  the  assured  has  no  scintilla  of  interest  at  risk  under  the 

on  goods  by  policv,  he  will  be  entitled  to  a  return  of  the  whole  premiunii 

the  wrong  ship, 

the  assured  is     Icss  the  usual  deduction  of  half  per  cent  {t)      ' 

entitled  to  a 
return. 

Principle  on  §  425.  With  regard  to  return  of  premium  for  short  interest, 

which  a  return  •  jj-li*  xi-  ••!  l»  l 

of  premium       ^^^^  msurancc  and  double  insurance,  the  prmciple  (m  wmch 
can  be  claimed'  ^g  cases  depend  is  simply  this :  that  if  the  vnderwriier  coM 

in  case  of  over-  *  '^  ''  •' 

insurance,  at  any  time,  and  under  any  conceivable  circumstances,  kmie 

ance,  &e.  ^^^^  called  on  to  pay  the  whole  sum  on  which  he  has  reeemi 

premium,  in  such  case  the  whole  premium  is  earned,  and  there 
shall  be  no  return :  if,  on  the  other  hand,  he  could  never,  k 
any  event,  have  thus  been  called  on  to  pay  the  whole,  but  oslji 
a  part  of  the  amount  of  his  subscription  — say  a  half  or  a 
fourth, — he  ought  not  to  retain  a  larger  proportion  than  m 
half  or  one  fourth  of  the  premium,  and  must  return  At 
residue,  (u) 
Return  of  pre-       The  cases  in  which  he  may  be  so  called  an  to  make  letim 

mium  for  short  -■    ^        i  •        -^i  »      »  i-  »  _,  ^ 

interest  ^^9  l^t,  whcre  m  either  a  valued  or  open  policy  only  part  if 

the  property  specified  in,  or  declared  on,  the  policy  is  put  m 
hoard;  as,  for  instance,  if  ^^  100  bales  of  cotton"  be  insured 
«  valued  at  1000/.,"  or  "  at  lOZ.  per  bale;"  or  if  «  100  bales 
of  cotton"  be  specified  in  the  policy  as  the  subject  of  b- 
surance,  without  any  valuation, — in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  half  the  quantitg 
of  interest  intended,  and  declared  to  be  insured,  a  return  ci 
half  the  premium  must  be  made  for  short  interest  (v) 

Where  ^* freight^  is  insured  generally,  in  a  valued  poficy, 


(a)    M*CuHoch    v.     Royal     Kxch.     this  test  applied  in  Fisk  r.  Mastennao, 
Comp.,  3  Camp.  406.  8  Mees.  &  Wels.  165.  ;  and  see  aba  it 


(t)   Martin    v,  Sitwell,    1    Shower,  Magens,  1 37.  note  to  Na  534. 
15^.                                    '  (r)    Stcyens  on  Average,  S04.  5tb 

(m)  Stevens  on  Average,  200.  203.  ed. 
5th  cd.     Marshall  on  Ins.  649.     See 
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at  a  groes  sum  on  a  general  or  seeking  ship,  this  must  be  Return  of  pre. 
taken  to  meanyVet^A^  on  a  complete  cargo:  if,  therefore,  at  the  of  iuterest,  and 
time  of  loss,  there  is  less  than  a  complete  cargo  on  board,  or  jnt^San?**'* 
contracted  for,  and  readj  to  be  shipped,  it  should  seem  that  over  insurance. 
there  must  be  a  proportionate  return  of  premium  for  short 
interest  (to) :  so,  in  the  case  of  an  insurance  "  on  profits/*  if 
the  profits  on  a  certain  quantity  of  goods  are  insured,  and 
only  part  of  the  goods  be  put  at  risk,  it  has  been  held  that 
the  assured  is  entitled  to  a  rateable  return  of  premium,  (x) 

The  next  case  is,  where  in  an  open  policy  on  goods  or  Return  of  pre- 
fireight  the  sum  insured  (t.  e.  the  aggregate  of  the  different  insurance, 
subscriptions)  exceeds  the  value  of  the  property  at  risk :  as, 
for  instance,  if  the  amount  underwritten  be  1000/.,  and  the 
insurable  value  of  the  gobds  on  board  be  only  500/.,  it  is  evi- 
dent that  the  underwriters,  in  case  of  loss,  could  only  have 
been  called  upon  to  pay  to  the  extent  of  500/.,  or  half  the 
sum  insured :  consequently,  by  the  rule  above  stated,  there 
must  be  a  return  of  half  the  amount  of  the  premium.  This 
is  called  a  return  for  over  insurance. 

In  valued  policies,  as  we  have  already  seen,  unless  the  No  return  on 

valueQ  nolicies 

valuation  be  fraudulenti  or  grossly  enormous,  it  will  not  be  for  over  insur. 
set  aside;  but  the  assured,  in  case  of  loss,  supposing  the  *^^ 
whole  of  the  property  to  which  the  valuation  refers  to  have 
been  then  on  board,  will  be  entitled  either  to  the  whole  or 
an  aliquot  part  of  the  whole  sum :  as,  therefore,  the  under- 
writers, upon  such  a  policy,  might,  in  the  event  of  a  total  loss, 
have  been  called  upon  to  pay  the  whole  sum  insured :  they 
are  entitled  to  return  the  whole  premium,  and  no  return  can 
be  made  for  over  insurance,  though  the  sum  in  the  policy  may 
be  double  the  value  of  the  effects  insured,  (y) 

In  cases  where,  after  effecting  one  insurance  on  his  pro-  Return  of  pre- 
miums in  cases 
of  double 

insurance. 
C»)  Forbes    o.  Aspinall,   13   East,        (x)  Ejrre  v.  Glover,  10  East,  218. 

3SS.     The  point  was  not  determined        (y)  Stevens  on  Average,  SOO.    5th 

in  this  case,  but  appears  to  follow  from     ed.     Marshall  on  Ins.  653  ,  citing  3 

the  principles  regulating  return  of  pre-     Magens,  137.  note. 

niiom.     See  also  as  to  goods.  Rick-  * 

man  v.  Carstairs,  5  B.  &  Ad.  G5I. 
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lieturnofpre.  V^T^tj,  the  merchant^  who  is  ignorant  of  its  real  value,  and 
of*iIIte^,^nd*  wishes  to  be  fully  protected,  effects  further  insurances  on  the 
in  cases  of  short  same  property,   by  other  policies,  with  a  different  set  oP 

mrerest  and  j.  .. 

over  insurance.   Underwriters,  the  law  is  clearly  settled  in  this  country,  that» 

if  the  total  amount  thus  insured  on  the  different  policies  ex- 
ceeds the  insurable  value  of  the  property  at  risk,  the 
merchant  can  only  recover  up  to  the  extent  of  such  value; 
but  may  do  so  from  whichever  set  of  underwriters  he  pleases 
(i.  e.  up  to  the  extent  of  their  subscriptions),  leaving  the 
different  underwriters  to  contribute  rateably  amongst  them- 
selves to  the  loss,  {z)  There  is,  also,  no  doubt  that,  m 
such  cases  of  double  insurance,  the  assured  is  entitled  to  % 
rateable  return  of  premium,  proportioned  to  the  amount  by 
which  the  aggregate  sum  insured  in  all  the  policies  exceeds 
the  insurable  value  of  the  property  at  risk. 

It  remains  only  to  consider,  how  the  return  of  premium, 

in  such   cases,   is  apportioned  amongst    the   undenvriten   • 

themselves. 

In  case  of  over       In  the  first  place,  it  is  clear  that,  where  the  over  insmwui 

^(HnaUmiicu! 2\  ^^  ^7  *  singlc  poHcy,  all  the  underwriters  contribute  late- 

the  under-         ably  to  the  rctum  of  premium,  without  refi»rd  to  the  ditc 

writers  thereon  "^  .     .  ...  '       i  i     • 

contribute  of  their  subscriptions :  in  this  respect  the  rule  is  accuiatdj 
return.^  ^  ^^^    ^^^^  down  by  Mr.  Marshall :  "  all  the  underwriters  upon  a 

policy^  in  which  the  effects  are  insured  beyond  their  value, 
must  bear  any  loss  that  may  happen,  and  repay  a  part  of  the 
premium,  in  proportion  to  their  respective  subscriptions, 
without  regard  to  the  priority  of  their  dates."  (a) 
Several  policies  I^  ^^  ^^^  Stated  by  Emcrigou,  as  the  rule  of  the  law 
of  the  same        maritime,  and  is  so  considered  in  this  country,  that  several 

date  are  con-  •' 

sidered  as  one  policies  effected  on  the  same  date  are  considered  to  form  but 
foiiow'tbe  same  onc  policy ;  and  the  rule,  therefore,  as  to  the  return  of 
"*  ^*  premium  in  this  case  is  the  same  as  in  the  last.  (A) 

(z)  See  anti^   Part  I.  Chap.  X.   o^  case  of  Fisk  r.  MastcHnan,  8  Mees.  ft 

Double  Insurance.  Wels.  165.«  in  which  the  sets  of  dif* 

(a)  Marshall  on  Ins.  649.  ferent  policies  effected  <m  tkt  9mm  daf 

(b)  Emerigon,    chap.  xvL   sect  i.  with  different  offices  and  underwriters 
vol.  ii.  p.  1 96.  ed.  1 827.     See  also  the  were  regarded  as  all  one. 
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The  difficulty  Is,  as  to  the  case  where  several  policies,  or  Return  of  pre- 

.        A        !•  .  ff         1  1  1  •  w/r>  mium  for  want 

sets  ot  pohcies,  are  effected  on  the  same  subject  at  different  of  interest,  and 

(jU»i£g  ^"  cases  of  short 

interest  and 

As  to  this,  it  was  long  supposed  that  the  rule  of  the  con-  o^e'  insurance. 
tinental  law  differed  from  our  own.     By  the  foreign  law  What  is  Uie 
maritime,  in  such  case,  the  policy,  or  policies,  first  in  point  of  Jhere^are^* 
date  are  alone  to  be  considered  binding  up  to  the  amount  of  *7®f!?)  pol»c»«» 

,  .  .      of  different 

the  Talue  actually  at  nsk ;  and  the  return  of  premium  is  dates. 
confined  to  the  underwriters  on  the  other  policies,  (c)  /^"\®  of  *^c 

rrn  i/*i-ni.i  \  foreign  ISLW, 

The  rule  of  the  Engush  law,  as  it  was  supposed  to  result  j^^i^  ^  \g^\^ 
from  that  laid  down  by  Lord  Mansfield  in  Davis  v.  Gil-  ^o'^"  *»y  Mr. 

^  XuarsualU 

dart,  is  thus  expressed  by  Mr.  Marshall:  ''If,  by  several 
policies,  made  without  fraud,  the  sum  insured  exceed  the 
value  of  the  effects,  these  several  policies  will,  in  effect,  make 
but  one  insurance,  and  will  be  good  to  the  extent  of  the 
interest  of  the  assured  :  and,  in  case  of  loss,  all  the  under- 
writers on  the  several  policies  shall  pay  according  to  their 
respective  subscriptions :  and  it  follows  from  thence,  that  aU 
the  underwriters  on  the  several  policies  would  be  equally  bound 
to  make  a  return  of  premium  for  the  sum  insured  above  the 
value  of  the  effects  in  proportion  to  their  respective  sub' 
scriptioTuJ^  (d) 

The  rule  as  thus  stated  has  been  recognbed  as  the  law  of  jnconveni- 
thifl  country  by  subsequent  writers,  especially  Mr.  Stevens  ^n^'"  of  this 
and  the  able  author  of  the  article  on  Marine  Insurance  in 
**M*Culloch'8  Commercial  Dictionary,"  who  point  out  the 
practical  inconvenience  and  injustice  of  the  regulation,  and 
the  superiority  of  that  which  prevails  on  the  continent,  (e) 

Since  then,  the  Court  of  Exchequer  has  introduced  an  im-  p,escnt  rule  of 
portant  modification,  and  assimilated  the  English  to  the  con-  ^"(tHsIi  law. 
tinental  rule.     Founding  itself  upon  the  equitable  principle,  over  insurance 
that  those  underwriters  who  have  at  any  time  been  liable  to  pay  of  pdlicii^  of^ 
the  whole  amount  of  their  subscriptions  are  entitled  to  retain  the  ^}^^^^}^^^^ 

the  under- 

whole  amount  of  the  premium^  that  court  has  established  the  writers  on  the 

prior  sets 

(e)  Etnerigon,    chap.  xvL    sect.  4.  of  Premium,  p.  205.  5th  ed. ;  and  see 

pp.  140,  141.  case  1,  2,  .*},  ibid,  pp.207— 215.     See 

(fi  Marshall  on  Ins.  649.  also  M*CulIoch*s  Com.  Diet,  tit  Ma- 

(«)  Sterens  on  Arerage,  tit.  Return  rinc  Insurance,  p.  702.  ed.  1837. 
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Return  of  pre- 
mium for  vrant 
of  intereit,  and 
in  canes  of  ihort 
intercat  and 
oTer  insurance. 

shall  make 
no  return  of 
premium;  but 
the  under- 
writers  on  the 
subsequent  sets 
shall  make  a 
rateable  re- 
turn. 

Flsk  9.  Master- 
roan,  8  M.  & 
Wels.  165. 


position^  that  where  two  sets  of  insurances  are  efiected  at 
different  dates,  and  with  different  sets  of  underwriten,  on 
the  same  property,  and  the  amount  of  the  first  insnnuioe  is 
not  equal  to  the  value  at  risk,  though  the  aggregate  amount 
of  both  insurances  exceeds  it,  in  such  case  the  nnderwriten, 
on  the  last  of  the  two  sets  of  insurances  in  point  of  date,  shall 
alone  be  called  on  for  a  rateable  return  of  premium;  the 
underwriters  on  the  prior  set  of  insurances  retaining  tlie 
whole. 

The  fsicis  of  the  case  were  shortly  these : — a  merchant  in 
New  Orleans  having  shipped  a  large  consignment  of  cottons 
to  a  Liverpool  house,  directed  them  to  effect  an  insurance, 
which  they  immediately  did,  on  the  twelfth  of  April,  by  seve- 
ral  policies  in  London,  to  the  amount  of  14,150^,  and  on  the 
thirteenth  of  April,  by  several  other  policies,  both  in  Liverpool 
and,  also,  at  London  (the  agents  in  the  one  place  being  unaware 
of  what  was  being  done  at  the  other),  to  the  amount  of  22,300{i 
more :  thus  the  total  amount  insured  was  36,450/.  (14,15(M^ 
on  the  12th  of  April,  and  22,3007.  on  the  13th) :  the  valne 
of  the  cottons,  as  fixed  by  the  different  policies,  was  30,3331, 
which  left  61167.  lOs.  as  the  amount  of  over-insurance  on 
the  aggregate  of  all  the  policies.  The  cottons  having  ar- 
rived safely,  the  court,  after  argument,  decided  that  as,  in 
case  a  loss  had  occurred  before  the  policies  of  the  13th  of 
April  were  effected,  the  underwriters  upon  the  policies  of 
the  12th  of  April  would  have  been  liable  to  the  full  extent 
of  their  subscriptions,  so  they  were  entitled  to  retain  the 
whole  amount  of  their  premiums. 

The  court  directed  accordingly,  1.  That  the  assured  should 
have  a  return  of  premium  to  the  amount  of  the  over-insur- 
ance —  such  amount  to  be  ascertained  by  taking  into  account 
all  the  policies ;  2.  That  no  return  of  premium  was  to  be 
made  in  respect  of  the  policies  effected  on  the  twdfOi  of 
April ;  3.  But  that  all  the  underwriters  who  subscribed  the 
policies  of  the  thirteenth  should  contribute  rateably  to  the 
return,  in  proportion  to  the  sums  insured  by  them  respectivelj 
on  that  day.(/) 

(/)  Fisk  V.  Masterman,  8  Mees.  &  Wels.  165. 
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In  the  United  States^  where  the  common  law  rule  is  as  Hetnrn  of  pre- 
Btated  bj  Mr.  Marshall,  it  has  become  customary  to  insert  of  interest,  and 
into  their  policies  an  express  stipulation,  to  the  effect  that,  jnte^  an?**** 
"  if  the  assured  has  made  any  prior  insurance  on  the  pro-  over  insurance. 
perty,  the  insurers  shall  be  answerable  only  for  so  much  as  Rule  and  prao- 
the  amount  of  such  prior  insurance  may  be  deficient  towards  ^nitMi  suites. 
coTering  the  property,  and  shall  return  the  premium  upon  so 
much  of  the  sum  insured  as  they  shall  be  exonerated  fix)m  by 
auoh  prior  insurance,  excepting  half  per  cent,  &a  (ff) :  "  this 
clause  establishes,  by  express  stipulation,  the  rule  which, 
since  Fisk  v.  Masterman,  may  in  thb  country  be  regarded  as 
part  of  our  common  law. 


Sect.  IV.  Betum  of  Premium  under  express  Stipulation. 

§  426.  It  is  frequently  agreed  between  the  parties,  that,  Rftum  of  pre- 
npon  the  happening  of  a  certain  event,  or  the  performance  of  express  stipu. 

aome  stipulation,  the  assured  shall  return  a  part  of  the  pre-  ^^^^°' 

mium;  and  clauses  to  this  effect  are  accordingly,  in  such  General  stipu- 

,    J  .'      ,  ,.  lationas  to  rc- 

case,  inserted  m  the  policy.  turn  of  pre- 

Betums  of  premium  are  generally  stipulated  to  be  made  ™^"™* 
**  if  the  ship  sails  with  convoy  and  arrives,^  or  simply  "  if  she 
sails  with  convoy" — if  she  sails  on  or  before  a  certain  day 
— or  ends  the  voyage  short  of  its  ultimate  destination ;  and, 
in  general,  for  any  thing  that  lessens  the  risk  of  the  under- 
writer, who,  having  received  a  premium  commensurate  with 
the  extent  of  the  whole  risk  for  the  voyage,  agrees  (accord- 
ing to  the  condition)  to  make  a  proportionate  return,  if  any 
specified  occurrence  take  place  to  decrease  that  risk.  (A) 

The  clause  which  has  given  rise  to  the  greatest  amount  of  Stipulation  to 
discussion  in  our  jurisprudence j  is  that  which  provides  for  a  roJum  jn'**, 
return  of  part  of  the  premium  in  case  the  ship  "  sails  with  *^®  »***P  sails 

*  with  convoy, 

convoy  and  ABRIVES.  and  arrittM, 


(jg)  2  Phillips  on  Ins.  53 1. 

(A)  Stevens  on  Average,  194.  5th  ed. 
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Return  of  pre-        The  reason  for  this  stipulation^  and  the  meaning  of  the 

eipress  ttipu-  parties  in  inserting  it^  is  thus  expressed  by  Lord  Mansfield. 

*^"' "  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 

Reason  for,  and  ^^ar;  but  War  introduces  hazards  of  another  sort,  depending 

meaning  of,  this  ,  '       r  o 

stipulation.        on  a  variety  of  circumstances,  some  known,  others  not,  for 

which  an  additional  premium  must  be  paid.     These  hazards 
are  diminished  by  the  protection  of  convoy  ;  if  the  assured  will 
warrant  a  departure  with  convoy,  there  is  a  diminution  of 
the  risk ;  but,  if  he  will  not,  he  pays  the  full  premium,  and, 
in  that  case,  the  underwriter  says,  ^^  if  it  turn  out  that  the  ship 
departs  with  convoy,  I  will  return  part  of  the  premium/''^ 
"But,"  continues  his  lordship,  "  a  ship  may. sail  with  oonTq7, 
and  yet,  by  storm  or  other  accident,  may  in  a  day  or  two  loee 
its  protection:  to  guard  against  that  risk  the  underwriter 
adds  in  policies  of  the  present  sort,  "  the  ship  must  not  (mbf 
sail  with  convoy ,  but  she  must  ARRIVE  in  order  to  entitle  ytm 
to  tlie  retamP 

Construction  of      The  words  "  and  arrives^  do  not  mean  that  the  ship  shall 

^artio^^'^^  arrive  in  company  of  the  convoy;  but  only,  that  she  lunelj 

shall  arrive.     If  she  does,  that  shows  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  iL  (t) 

The  construction  thus  put  by  his  lordship  on  this  daoae, 
has  ever  since  been  followed,  and  the  arrival  of  the  ship  is 
now  established  to  be  the  sole  point  on  which  the  return  of 
premium  depends,  even  in  policies  on  other  interests,  as 
"  goods,"  "  freight,"  &c. 

simond  v.  Boy-       Thus,  in  the  casc  of  Simond  v.  Boydell  itself.  Lord  Mai»- 

«iell,  l)ougl. 

ii63,  field  upon  the  principles  just  laid  down,  decided,  that  though 

the  policy  wajs  on  goods,  upon  which  the  underwriters  had  paid 
an  average  loss  in  respect  of  sea-damage  incurred  before  the 
ship's  arrival,  yet,  as  the  ship  herself  had  sailed  with  convoy, 
and  ultimately  arrived  safe  at  her  port  of  destination,  the 
assured,  under  a  stipulation  to  return  8  per  cent,  if  the  ship 
"  sails  with  convoy  and  arrives,^  was  entitled  to  a  full  return 
of  8  per  cent,  on  the  whole  amount  of  the  insurance,  indud*- 

(O  Simond  r.  Boydell,  Duugl  270,  S71. 
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ing  theran  the  sum  which  the  underwriters  had  paid  as  a  loss  Return  of  pre- 
<m  the  dunaged  goods.  0)  ^.T ^u^u- 

Upon  the  authority  of  this  case.  Lord  Kenyon  decided,  '*'»on. 


that  in  a  policy  onfreighty  with  a  stipulation  to  return  10  per  Aguilar  v. 
cent,  "if  the  ship  suled  with  convoy  and  arrived,'* — the  7 t. ^1^.421. 
assured  was  entitled  to  the  whole  return  calculated  an  the 
whole  amottnt  of  the  insurance^  because  the  ship,  though  she 
had  been  captured  and  recaptured  on  her  voyage,  was  ul- 
timately brought  into  her  port  of  destination,  subject,  however, 
to  a  charge  of  9/.  14^.  for  salvage,  which  the  underwriters 
pud  into  court.  (A) 

In  this  case  Lord  Kenyon  said,  that  in  order  to  satisfy  the  "^^c  arrival 
meaning  of  the  clause,  the  arrival  of  the  ship  should  "  be  an  by  this  clause 
arrival  ai  ttie  destined  port  in  the  course  of  tlie  voyage;**  and  [he  "hi"  at"  A«^ 
lie  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  detthud  port  in 
destination,  in  the  possession  of  the  enemy,  or  at  her  port  in  royo^e. 
this  country,  as  the  property  of  other  persons,  after  a  capture, 
that  would  not  be  such  an  arrival  as  to  entitle  the  assured, 
under  this  clause,  to  a  return  of  premium.  (/) 

IS  goods  are  insured  with  a  stipulation  to  return  a  certain  ir  ship  sails 
rate  of  premium  "  if  ship  sails  with  convoy  and  arrives ; "  if  ^ild'arri"  w^' 
the  ship  does  sail  with  convoy  and  arrive  at  her  port  of  but  the  goods 
discharge,  though  she  be  there  captured  before  she  have  com-  afterwards  lost, 
pleted  the  unloading  of  her  cargo,  and  thus  totally  lost  with  entiti«i  both'to 
the  residue  of  the  goods  on  board,  the  assured  will  be  entitled  •  ^^^^^  of  pre- 

•      1        1  n  •  .-11..  mium  and  a 

to  the  Stipulated  return  of  premium,  in  itddition  to  a  payment  total  loss. 
of  the  whole  sum  insured  as  for  a  total  loss,  (wi)  Haworth.*  ^ 

In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is  the  sole  ^»"*»-  **»  '"■• 

681* 

(j')    Simond    v.    Boydell,     Dougl.  lated  amount  of  premium  on  the  whole 

S63.     But  see   Stevens  on   Average,  sum  insured,   without  retaining  any 

196.  5th  ed.,  where  he  states  the  prac-  thing  in  respect  of  wtdvage  ehargtti  and 

tice  to  be  that  the  underwriter  makes  the  rule  is  the  same  as  to  general  aoe- 

no  return  of  premium  on  the  amount  r€ige  charges :  a  distinction  being  made 

1m  has  paid  for  a  particular  average  between  ehargei  and  iauet,   Stevens  on 

Average,  198.  5th  ed. 


(*)  Aguilar  v.  Rodgers,  7  T.  Rep.         (/)  7  T.  Rep.  422. 
<43l.     The   practice  agrees  with  this         (m)  Horncastle  v,  Haworth,  before 

decision,  it  being  the  custom  for  the  Sir  J.  Mansfield  in  Common   Pleas, 

underwriters,  in  case  of  capture  and  25th    Feb.  1805.      Marshall  on    Ins. 

recapture,  to  return  the  whole  stipu-  681. 
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RETURN   OF   PREMIUM 


Return  of  pre- 
mium under 
express  stipu- 
lation. 

In  all  these 
cases  thfe  arrived 
of  the  thip  is 
the  sole  test  of 
the  right  to 
claim  a  return 
of  premium. 


The  words 
"  and  arrire  ** 
mean  arrival  at 
the  ultimate 
port  ofdestina' 
tion:  hence, 
although  it  be 
stipulated  to 
return  diflTerent 
portions  of  pre- 
mium on  ship's 
sailing  with 
convoy  for  dif- 
ferent stages  of 
the  voyage,  and 
arriving:  no 
return  can  be 
claimed  unless 
she  arrives  at 
her  final  port. 
Kellner  t;.  Lo 
Mesurier, 
4  East,  396. 


Lceviu  V. 
C«»rmac,  4 
Taunt.  483. 


test  of  the  return  of  premium,  and  no  regard  is  had  by  the 
parties  to  the  condition  of  the  goods,  on  the  ship's  arrivd 
The  total  or  partial  loss  of  the  goods  is  the  subject  of  the 
indemnityy  and  must  be  paid  by  the  underwriters.  "  But,  as 
to  the  return  of  the  additional  premium,  whether  the  goods 
arrive  safe  or  not  makes  no  part  of  the  question ;  the  single 
principle  which  governs  is,  that  in  the  events  which  have 
happened,  the  war  risk  has  been  rated  too  high."  (n) 

The  words  "and  arrive"  mean  arrival  at  the  ship's  ultimate 
port  of  destination ;  hence,  if  it  be  agreed  in  the  policy  to 
return  different  portions  of  the  premium  in  case  the  ship  sail 
with  convoy  for  different  portions  of  the  voyage  and  arrive, 
no  return  of  any  portion  of  the  premium  can  be  claimed  if  the 
ship  never,  in  fact,  arrives  at  her  port  of  ultimate  destination. 

A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guiiv^B 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy 
from  Cadiz  to  England,  and  2  per  cent,  more  for  convoy 
from  England  to  Flushing;  or  10  per  cent,  if  with  convoy  far 
the  voyage  and  ARRIVES." 

The  ship,  after  reaching  England  from  Cadiz  with  convoy, 
was  lost  by  British  capture  before  she  could  complete  her 
voyage  by  arrival  at  Flushing. 

Lord  Ellcnborough  held,  that  no  return  could  be  churned 
within  the  meaning  of  this  policy,  as  the  ship  had  never 
arrived  at  Flushing,  her  ultimate  port  of  destination;  the 
words  "  and  arrives,'^  his  lordship  said,  annexed  a  condition 
which  overrode  equally  all  the  stipulations  in  the  policy,  as 
to  returns  of  premium ;  and  the  true  meaning  of  the  clause 
was  this :  —  to  return  10  per  cent,  if  the  ship  sail  with  conooy 
for  the  voyage  and  arrives ;  if  from  Cadiz  with  convoy  for 
England,  8  per  cent. ;  and  2  per  cent,  more  for  convoy  from 
England  to  Flushing,  (o)  In  this  case,  the  arrival  at  Flushing 
was  held,  on  the  true  construction  of  the  policy,  to  be  a  con- 
dition affecting  all  the  preceding  stipulations:  where,  however, 
the  stipulation  was  "  to  return  5  per  cent,  if  the  ship  sails 

(n)  Per  Lord  MansficM  in  Simond         (o)  Kellner  r.  Le  Mesurier,  4  East . 

V.  Hoydell,  Dougl.  271.  596. 
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with  convoy  for  Gottenburgh,  and  arrives,  and  5  percent.  Return  of  prc- 
more  if  she  sails  for  her  port  of  delivery  and  arrives ;"  the  ^'""^""ttpu- 
Court  of  Common  Pleas  thought  it  questionable  whether  a  Nation. 
return  of  premium  might  not  be  due  for  her  arrival  at  Got- 
tenburgh, though  she  never  arrived  at  her  ultimate  port  of 
delivery.  (/?) 

During  the  disturbed  state  of  our  commerce  in  the  last  Stipulation  to 

-r«  •  ^  n  o  -k^        i        %     rctum  a  por- 

great  European  war,  owmg  to  the  enforcement  of  ^Napoleon  s  tion  of  the  pre- 
continental  system,  a  practice  sprung  up,  which  ceased  with  ^rrind'* 
the  state  of  things  that  called  it  forth,  of  stipulating  to  return 
a  portion  of  the  premium  "for  arrival.^  (q) 

In  the  only  case  of  this  kind  which  came  before  the  courts,  lender  this 
it  appeared  that  goods  were  insured  on  a  Baltic  risk,  with  the  the  "htp^arr/ves 
usual  latitude  as  to  touching  and  stayincjc,  sailing  backwards  *5?  **^'  P^*"*  **^ 

o  .^      o'  o  discharge, 

and  forwards,  &c  "  until  the  captain  could  find  a  port^  the  though  the 
risk  on  the  goods  to  continue  till  the  same  should  there  be  seized  on  hoard 
discharged  and  safely  landed,  with  a  warranty  to  he  free  from  ^^^^^  ^^^^^ 
capture  or  seizure  in  the  ship*s  port  or  ports  of  discharge,  at  unloaded,  the 
a  premium  of  fourteen  guineas,  to  return  7  per  cent,  for  titled  to  the  * 

ARBlVAL.  stipulated  re- 

turn  of  pre- 

The  goods  were,  in  fact,  seized  on  board  the  ship  after  she  in»"m. 
had  moored  in  Pillau  roads  for  the  purpose  of  discharging  Brooke, 
them,  and  were,  therefore,  considered  by  the  court  to  have  ^^^^^''^gj. 
been  seized  in  the  ship's  port  of  discharge  within  the  warranty; 
the  underwriters  consequently  were  discharged  from  the  loss ; 
but  the  court,  nevertheless,  held  that  there  liad  been  such  an 
arrival  of  the  ship  as  to  entitle  the  assured  to  the  stipulated 
return  of  premium,  (r) 

As  to  this,  Mr.  J.  Bay  ley  says,  "both  the  ship  and  goods  Remarks  of 
arrived  safely  for  the  purpose  of  exonerating  the  underwriters 
from  all  risks  of  the  voyage^  to  answer  which  they  had  received 
a  large  premium^  part  of  which  they  engaged  to  return  for 
arrival.  An  arrival  has  taken  place,  and  they  have  had  the 
benefit  of  it ;  but  they  say,  that  because  some  persons  have 


(p)  Lcevin  r.Cormac,  4  Taunt.  483.         (r)  Da'gleish    v,   Brooke,   15  East, 
aotc.  295. 

(q^  Stevens  on  Average,   198.   5th 
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Return  of  pre 
mluro  under 
express  stipu- 
lation. 


That  loss  was 
by  an  excepted 
risk  is  no  ob- 


premium. 

Where  the 
words  **and 
arrives"  are 
not  inserted, 
the  construc- 
tion is  different. 


taken  from  the  assured  the  goods  after  arrival,  though  they, 
the  underwriters,  are  not  to  bear  the  loss,  yet  they  are  to  keep 
the  whole  premium.  This  does  not  seem  to  me  the  fiur 
meaning  of  the  contract."  («) 

It  is  clear  from  this  case  that  it  is  no  objection  to  the 
claim  for  a  return  of  premium  that  the  loss  was  one  not  insured 
jection  to  the     against,  provided  the  ship  have  arrived,  (t) 

ing  a  return  of 

§  427.  Hitherto  we  have  been  considering  the  cases  in 
which  the  stipulation  is  for  a  return  if  the  ship  sails  with 
convoy  and  arrives. 

Where  the  words  "  and  arrives  "  are  not  inserted,  but  the 
stipulation  is  simply  for  a  return,  ^^  if  the  ship  sails  with 
convoy,"  the  construction  is  different,  and  the  rule  of  Simon 
V.  Boydell  will  not  apply. 

Hence,  where,  in  an  insurance  on  goodsy  with  a  stipulation 
to  return  so  much  per  cent  "for  convoy,"  the  assured 
claimed  to  recover  the  stipulated  return  (on  the  ground  that 
the  ship  had  sailed  with  convoy)  in  addition  to  a  total  lou, 
the  jury  refused  to  give  it,  saying,  that  the  assured  had  a 
right,  in  case  of  a  total  loss,  to  add  the  whole  amount  of 
premium  to  his  invoice,  and  so  could  recover  it  in  that  Axpe 
included  in  the  total  loss.  Sir  James  Mansfield,  before 
whom  the  cause  was  tried,  did  not  object  to  this ;  nor  was  the 
court  moved  upon  it.  (?/)  Mr.  Stevens,  indeed,  says,  that 
it  has  been  long  the  practice  at  Lloyd's  never  to  make  re- 
turn upon  the  amount  paid  by  the  underwriter  for  losses, 
whether  particular  average  or  total  (y) :  and  in  cases  where 
the  rule  of  Simond  r.  Boydell  does  not  apply,  this  may 
perhaps  be  taken  to  be  the  law  as  well  as  the  practice. 

If  a  return  of  premium  be  stipulated,  in  case  the  ship  salb 
with  convoy,  and,  before  she  can  do  so,  the  underwriters  are 
discharged  by  a  breach  of  warranty,  the  assured  wiD,  it 
seems,  be  nevertheless  entitled  to  the  stipulated  return,  (w) 


In  such  cases  if 
a  total  loss 
occurs,  the 
assured  is  not 
entitled  to 
claim,  in  addi- 
tion thereto,  a 
return  of  pre- 
mium. 
Xtanghom  v. 
Alinutt, 
4  Taunt.  510. 


Where  under- 
writers on  a 
policy  contain- 
ing such  a 
stipulation  are 
discharged  by 
breach  of  war- 
ranty before  it 
can  be  com- 
plied with,  the 
assured  is 
nevertheless 
entitled  to  his 
return. 


(a)  15  East,  308.  (»)  On  Average,  196.  5th  ed. 

(/)  Same  rule  in  the  United  States.  (ir)  Meyer  r.  Grcgson,  Marshall  oa 

2  Phillips  on  Ins.  543,  544.  Ins.  682. 

(ti)  Langhorn  t;.  Allnutt,  4  Taunt. 
510.     Marshall  on  fns.  676. 
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What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  R«tum  of  pre 

assured  to  claim  a  stipulated  return  of  premium  within  the  express  stipu- 

meaniiig  of  these  clauses,  may  be  seen  by  the  following  case:  *"°°' 

—  a  ship,  insured  "  at  and  from  Oporto  to  Leghorn  at   12  What  consti- 

•  •  •  •  tutes  a  tailinff 

gomeas  per  cent,  to  return  6Z.  if  she  sailed  with  convoy  from  with  convoy 
the  coart  of  Portugal  and  arrived,"  saUed  under  convoy  from  ^^^l. 
Oporto  to  Lisbon,  the  s^eneral  rendezvous,  in  order  to  pro-  Audiey  v.  Dufr, 

2  Bos,  &  Pull. 

ceed  thence  with  the  whole  fleet.  The  Oporto  fleet,  however,  ui.  * 
being  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on 
which,  the  ship  in  question,  then  judging  it  for  the  best,  ran 
for  England,  and  arrived.  Lord  Eldon  held  that,  upon  the 
true  construction  of  this  clause,  which  only  required  a 
sailing  with  convoy  from  some  part  of  the  coast  of  Portugal, 
the  assured  was  entitled  to  the  stipulated  return  of  premium 
by  the  ship's  having  sailed  with  convoy  from  Oporto  and 
arrived  in  England,  (x) 

IxL  the  last  case  in  the  English  reports  on  the  subject  of  Construction  of 
this  section,  it  was  held  that,  under  a  stipulation  in  a  time  time  policy 7or 
policy  on  a  ship  "  for  a  return  of  premium,  if  sold  or  laid  upi  *  return  of  pre- 

t.  -I  1    M     1  1  miumifship 

for  every  uncommenced  month,    the  assured  was  not  en-  sold  or  laid  up. 
titled  to  a  return,  by  reason  of  the  ship's  having  been  laid  up  wricSit^* 
for  several  months  out  of  the  year  for  which  the  policy  was  lo  B.  &  Cr. 
in  force,  as  it  appeared  that  she  was  employed  again  within 
the  year :  for  the  words  laid  up^  being  in  connection  with  the 
word  sold,  must  be  taken  to  mean  such  a  permanent  laying 
up  as  woidd  take  place  if  the  ship  had  been  sold,  and  would 
put  a  final  end  to  the  policy,  (y) 


Sect.  V. .  Deduction  of  One  Half  per  Cent. 

§  428.  In  all  those  cases  where  the  premium  is  returnable,  Deduction  of 

»ther  in  whole  or  in  part,  it  is  customary  to  allow  the  utt-  ^j^***^^^*' 

lerwriter  one  half  per  cent.,  unless,  indeed,  there  be  an  ex- 

iress  stipulation  in  the  policy  against  it.  Therefore,  wherever  allow  deduc- 
tion of  one-half 
per  cent. 

(x)  Audiey  r.  Duff,  2  Bos.  &  Pull.         (y)  Hunter  v.  Wright,  10  B.  &  Cr. 
11.  714. 
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ileturn  of  pre- 
mium under 
express  stipu- 
lation. 

Reason  for  this 
allowance. 


Always  acted 
on  in  practice. 


Except  where 
the  conduct  of 
the  under- 
writer has  been 
fraudulent. 


Apart  from  this 
excepted  case, 
the  deduction 


it  Is  said  that  the  whole  premium  is  returned,  it  is  to  be 
understood  with  this  exception.  This  is  a  very  old  custom, 
as  may  be  seen  from  the  foreign  laws  and  ancient  jurists 
collected  by  Emerigon  {z) ;  and  from  him  cited  by  later 
writers. 

As  to  the  reasons  of  the  allowance,  jurists  haye  di£fered: 
Emerigon  following  the  authority  of  the  Guidon,  in  con- 
sidering it  as  given  to  the  underwriter  as  a  reward  for  his 
trouble  in  signing  the  policy  {droit  de  signature)  (a);  while 
Pothier(J),  who  in  this  respect  is  supported  by  Boulay- 
Paty  (c)  and  the  majority  of  later  writers,  regards  it  as  an 
indemnity  to  the  underwriter  for  the  loss  he  sustains  by  the 
non-performance  of  the  contract  on  the  part  of  the  aasured 

The  best  reason  is  that  given  by  Mr.  Marshall,  who  says, 
that,  "  as  the  insurer  can  never  by  his  own  act  discharge  him- 
self from  the  contract,  it  seems  but  reasonable  that,  where  the 
assured  thinks  proper  to  put  a  stop  to  the  adventure,  and 
prevent  the  risk  from  ever  conuncncing,  he  should  make 
some  compensation  to  the  insurer  for  his  trouble  and  dis- 
appointment." {d) 

But,  whatever  the  reason  may  be,  the  rule  is  in  practice 
always  acted  upon  at  Lloyd's,  where  no  stipulation  is  made 
to  the  contraiy.  (e) 

If,  indeed,  the  underwriter,  at  the  time  of  subscriptioD, 
were  in  fact  informed,  or  must  have  known  of  some  radical 
defect  avoiding  the  contract  —  as  if  he  were  to  insure  goods 
when  he  knew  of  their  safe  arrival,  or  seamen's  wages,  or 
contraband  goods,  knowing  them  to  lie  such  —  in  such  and 
the  like  cases  equity  dictates,  and  the  rule  is,  that  he  can 
have  no  claim  to  this  allowance.  (/) 

Pothicr,  supposing  the  claim  to  be  founded  on  the  avoid- 


(2)  Chap.  xtL  sect.  6.  torn.  ii.  p.  201 . 
cd.  1827.  See  also  Stevens  on  Ave- 
rage, 206.  5th  ed. 

(a)  Emerigon,  chap.  zvi.  sect'  6. 
vt  supra. 

(b)  Traitc  d*  Assurance,  No.  181. 

(c)  Conference  sur  Emerigon,  chap. 
XTi.  torn.  ii.  p.  203.  ed.  1827. 


{d)  Marshal),  683.  StcTent  on 
Average.  206.  5th  ed. 

(e)  Stevens  on  Average,  i06. 

(/)  Emerigon,  chap.  xvL  sect  6^ 
citing  Pothier,  Trait6  d'Assunnce, 
No.  182.  Valin,  Comment,  on  Ord. 
tit.  dcs  Assurances,  art.  16,  17.  88. 
41. 
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ance  of  the  contract  by  the  act  of  the  assured,  considers  that  Deduction  of 
the  underwriter  could   not  deduct  a  half  per  cent,  if  the  cent 


inception  of  the  risk  was  prevented  by  the  act  of  God,  as  by  j^  always 

the  ship  or  goods  being  destroyed  by  lightning,  fire,  or  other  allowed. 

n  •  .  /»»iT  wliether  the 

accident,  after  the  policy  was  subscribed,  but  before  it  had  avoidance  of 

attached  (^):  but  Emerigon  and  Boulay-Paty  consider  this  a  nlf„!rn"cquimr 

refinement,  and  the  latter  points  out  that  the  modern  law  ^'  the  risk,  b« 

'■^  ^  ^  caused  by  the 

expressly  gives  the  underwriter  the  right  to  make  this  de-  act  of  the 

duction  on  the  ground  of  indemnity   (a   titre  d*indemniti)y  ^t"of  God. 
from  whatever  cause  the  avoidance  of  the  risk  may  arise.  (Ji) 

To  provide  against  this  deduction,  stipulations  are  frequently 
introduced  into  policies,  that,  under  certain  circumstances,  the 
whole  premium  shall  be  returned. 


Sect.  VI.  Practice  as  to  paying  the  Premium  into  Court 

§  429.  In  all  cases  where  there  is  reason  to  suppose  that  Practice  as  to 

the  assured  may  be  entitled  to  claim  a  return  of  premium,  it  premium  into 

will  be  advisable  for  the  underwriter  in  defending  an  action  *^"'^^ 


on  the  policy,  to  pay  the  premium  mto  court  under  a  plea  of  Premium 

^  .     V         ^  ■'  /  ^  should  be  paid 

payment  m  the  common  form.  into  court 

If  this  be  not  done,  and  the  nature  of  the  defence  esta-  nkeWthe*^*^ 
blished  be  such  as  to  show  that  the  risk  never  had  an  in-  assured  will  be 

_      *  i»  •         .      1  entitled  to  a 

ception,  and,  consequently,  that  a  return  of  premium  is  due,  return. 
then  if  the  declaration  contains  a  count  for  money  had  and  Consequences 

11.  of  not  so  doing. 

received  as  well  as  a  special  count  on  the  policy,  no  costs 
shall  be  recovered  on  the  first  or  special  count,  but  under  the 
common  count  the  plaintifi*  will  be  entitled  to  the  general 
costs,  and  so  much  of  the  costs  of  the  trial  as  were  necessarily 
incurred  by  him  in  support  of  the  common  count,  (t) 

Lord  Eldon,  while  Chief  J.  of  the  Common  Pleas,  was  of  Counsel  for 
opinion  that  if  the  nature  of  the  defence  were  such  as  that  So*t"rocntion  in 
the  plaintiff*  must  necessarily  recover  back  the  premimn  if  he  ope^^^^g  h»s 

*^  *^  J-    ^  case  an  mten- 

failed  in  his  demand  for  a  loss,  there  the  plaintiff's  counsel  tion  to  claim 

return  of  prc- 
(jf)  Traits  d* Assurance,  No.  182.  (i)  The  practice  was  so  settled  in   ™'»"™- 

(A)  Emerigon,  qud  $uprd,     Boulay-     Penson  v.  Lee,  2  Bos.  &  Pull.  330. 
JPatyt  Conference  sur  Emerigon,  tom. 
iju  p.  203.  ed.  1827. 

4  K  4 
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RETURN   OF   PREMIUM. 

need  not  state  a  single  word  to  the  jury  about  return  of 
premium:    where,  on  the  other  hand,   the  failure   of  the 
greater  demand  did  not  necessarily  imply  a  right  to  recover 
upon  the  less,  his  lordship  inclined  to  be  of  opinion  that  the 
plaintifTs  counsel  should,  in  fairness,  state  that  he  meant  to 
go  for  a  return  of  premium :  finding,  however,  the  practice 
of  the  courts  to  be  against  him  on  this  point,  hb  lordship 
gave  way ;  and  the  practice  is  now  understood  to  be  that  the 
counsel  for  the  plaintiff  need  not  in  any  case  mention  in  his 
opening  an  intention  to  claim  a  return  of  premium :   but  if 
the  defendant's  case  shows  he  is  entitled  thereto,  may  cbum 
and  recover  it  under  the  count  for  money  had  and  received 
at  any  time  before  verdict :  the  reason  given  for  this  practice 
being  that  by  setting  up  a  demand  for  return  of  premium,  in 
the  first  instance  he  might  disparage  his  own  case,  by  con- 
fessing a  doubt,  at  least,  of  being  able  to  sustain  his  prindpal 
clwm.(J) 


(j)    Marshall  on  Ins.    663.      Per  Chambre,  J.,  in  Penson  v.  Lee,  S  Bob.  k 
Pull.  333. 
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CHAP.  XII. 

RECOVERY   BACK    OF   LOSSES  IMPROPERLY  PAID  —  CLAIMS 
FOR    SALVAGE   IMPROPERLY   WITHHELD. 

§  430.  It  sometimes  Lnppeus   that  after  a  loss  has  been  Recovery  back 
paid,  the  underwriter  discovers   that   there  was  fraud,  or  pro^Vu^id 
misrepresentation,  or  concealment  in  the  original  contract,  —claims  for 

*  ,  ,  salvage  im- 

or  that  there  were  other  circumstances  attending  the  loss,  properly  with- 

which,  if  known  at  the  time  the  loss  was  claimed,  would    ^    

have  justified  his  resisting   the   demand.     In  such  case  he  If  underwriter, 

"    ^        ^  ^  *=*  ^  ^  after  payment 

may  maintain  an  action  for  money  had  and  received  against  of  loss,  dis- 
the  assured,  or  the  broker  who  has  effected  the  policy,  to  ©thercircum. 

recover  back  the  sum  which  has  been  so  paid ;  and  which  is  f**"*^*'  "^**'^* 

*       '  ing  the  con- 

familiarly  termed  in  insurance  law  a  foul  loss :  where  the  tract  which  he 

action  in  such  case  is  brought  against  the  broker,  it  cannot  prUed°of^fore, 
be  sustained,  if  the  latter  have  actually  paid  over  the  loss  to  II®  !"!7  recover 

'  ^      ^  •'    *^  back  the  loss  so 

the  assured,  on  the  principle  that  one  man  is  not  to  be  a  improperly 
loser  by  the  mistake  of  another :    in  such  case   the  action  e**  /  i 

•'  ^  ^  ^  Such  lo5»cs  arc 

should  be  brought  against  the  assured  himself:  if,  however,  called /©ui 
the  broker  has  merely  passed  the  loss  in  account  with  his  r«u     ,. 

•^    *^  The  action  can- 

principal,  but  not  actually  paid  it  over  to  him,  this  will  be  "o*  ^  main- 
uo  answer  to  the  action  brought  by  the  underwriter  for  its  brfiktr  who  has 

recovery,  (a)  aanaUyjHiid 

J    \   y  over  the  loss : 

If,  however,  the   underwriter  at  the   time   he   paid  the  «/«>«•  if  he  has 
money  knew,  or  might,  upon  mquiry,  have  been  informed  of  on  account. 
the  grounds  upon  which  he  could  have  resisted  the  claim,  he  ^^'^^^^  under- 

n  11-  •  •     1       1        /.      .       ^"ter  knew,  or 

cannot  afterwards  brmg  an  action  to  recover  it  back :  for  m  might  have 
such  case  the  general  convenience  requires  that  the  party  J^oundoTde- 
paying  it  should   be  estopped   from  further  contesting  his  fence  at  time  of 

.      .,.  1  •  1        "I  1  payment,  action 

liability,  as  otherwise  the  door  would  be  opened  to  infinite  will  not  lie. 


(a)  Buller  v.  Harrison,  Cowp.  565.;     veloped  in  the  case  of  Cox  v.  Prentice, 
and  see  the  principle  of  law  well  de-     3  Maule  &  Sel.  344. 
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Recovery  back 
of  losses  im- 
properly paid 
—  claims  for 
salvage  im- 
properly with- 
held. 

If  otherwise, 
it  will, 
though  loss 
paid  under 
legal  compul- 
sion. 

After  payment 
of  a  total  loss, 
money  had  and 
received  lies 
for  salvage,  un- 
less claim  u 
waived. 


litigation  (J) :  and  the  same  principle  would  a,'pply  a  fortiori 
to  cases  in  which  the  underwriter  has  mistakenly  paid  a  loss 
under  compulsion  of  legal  process  (e);  unless^  indeed,  an 
exception  to  this  rule  be  admitted,  as  it  most  probably  would, 
in  cases  where,  after  the  assured  has  recovered  a  loss  by  legal 
process,  the  underwriter  receives  intelligence  o{  fraud y  which 
he  could  not,  by  any  possibility,  have  known  while  the  suit 
was  depending,  (d) 

If,  after  payment  of  a  total  loss,  the  salvage,  or  the 
proceeds  of  its  sale,  be  withheld  from  the  underwriter,  he 
may  bring  an  action  for  money  had  and  received  against  the 
assured  (e);  and  will  recover  in  such  action  unless  he  have 
done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 
less  than  the  whole  amount  of  insurance  in  full  of  all  de- 
mands), whereby  he  waives  his  claim  to  salvage.  (/) 

(&)  Bilbie  v.  Lumley,  2  East,  469.,  of  Marshall  on    Ins.   741.;   and  sec 

and  note  to   Shepherd  v.  Chewter,  4  Emerigon,  chap,  xviii.  sect.  5.  toL  ii. 

Camp.  274.  pp.  290—293.  ed.  1827. 

(c)  Marriot  v.  Hampton,  7  T.  Rep.  (e)  Roux  v.  Salvador,  3  Bingb.  N. 

269.,  overruling  Moses  v.  Macfarlane,  C.  288. 

2  Burr.  1009,  and   Livesay  v.  Rider,  (/)  Brooks  ».  McDonnell,   I  Y.  & 

cited  7  T.  Rep.  269,  Coll.  5Z0. 

{d)  See  as  to  this,  the  observations 


PART  IV. 

MODES  OF  PROCEDURE  BY  WHICH  THE  RIGHTS  AND 
DUTIES  OF  THE  PARTIES  TO  THE  POLICY  MAY  BE 
ENFORCED. 
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CHAP.  L 

JURISDICTION   OF   COURTS. 

§  431.  Whatever  might  have  been  the  case  in  former  jurisdiction  of 
times,  it  is  now  quite  certain,  and,  indeed,  matter  of  every  ^^^^-  _   __ 
day  practice,  that  the  proper  tribunals  in  this  country  for  ^®  superior 
trying  the  rights  and  duties  of  parties  to  policies  of  marine  *re  the  proper 
insurance  are  the  superior  courts  of  law  at  Westminster:  trying  actions 
and  80  clearly  is  their  jurisdiction  established  in  cases  of  this  **"  policies. 
kind,  that  it  cannot  be  ousted  even  by  an  express  clause  in-  tion*cannot  i^ 
serted  in  the  policy,  to  the  effect  that,  in  case  of  any  dispute  °^^^^  ^7  . 

*         •' '  .^  r  agreement  in 

between  the  parties,  the  matter  shall  be  referred  to  arbitra-  the  policy  to 

tion(a);  although,  if  an  award  have  been 'actually  made,  it  tration. 

v^ill  be  a  bar  to  an  action ;  and  the  case  would  perhaps  be  ^^^^^r  ^>iere  an 

the  same,  where  the  parties  have  submitted  their  differences  made,  or  even 

to  arbitration,  and  the  reference  is  still  depending.  (J)  ^^l^  \^^^'- 

Courts  of  Equity,  as  a  general  rule,  have  no  jurisdiction  in  courts  of 
questions   of  insurance  (c) :    their  right  to   entertain   such  equity,  gene- 
questions  only  arises  in  cases  where  the  common  law  has  no  have  no  juris-' 
power  to  deal  with  them  satisfactorily,  and  the  interposition  oHnsurancT**^' 
of  an  equitable  jurisdiction  becomes  necessary  for  the  ad- 
vancement of  justice.     Thus,  as  we  have  already  seen,  in  B^t  in  cases  of 
clear  cases  of  manifest  mistake,  the  Court  of  Chancery  will  '»!*'«*f'  couns 

•^  of  equity  will 

interpose  to  alter  the  terms  of  the  policy  to  that  which,  on  reform  the 
satisfactory  evidence,  appears  to  have  been  the  true  intention  ^^  ^^^' 
of  the  parties  (d) :  they  will,  on  application  of  cestui  que  vvii!  compel 

trustee  to  pcr- 

(a)  Kill  V,  Hollister,   1  Wils.  129.      Goodson  v.  Forbes,  6  Taunt  171.      1    J"'^  •'»'' ".^n^e  ^« 
^  '  ^  be  used  \n  ac- 

Sce  the  principle  recognised  in  Thomp-     Marshairs  Rep.  525.  ^Iq^  ^n  policy. 

son    V.    Charnock,    8    T.    Rep.    139.  (c)  So  laid  down  in  De  Gbetoffv. 

Gladstone  v,  Osborne,  2  C.  &  P.  551.  London  Ass.  Comp.,  3  Br.  P.  C.  525. 

(6)  See  the  judgment  of  the  court  (d)  Motteux  v,  London  Ass.  Comp., 

in  Kill  V.  Hollister ;  but  the  last  point  1  Atk.  545.     Henckell  v.  Royal  Excb. 

seems  doubtful:  as  to  the  stamp  re-  Ass.  Comp.,  1  Ves.317.     The  law  ia 

quired  on  the  agreement  and  award,  the    same   in   the   United   States,    8 

where  the  sereral  underwriters  on  one  Phillips  on  Ins.  583. 

l>olicjr    baye     agreed    to    refer,    see 
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wai 

disclosures  of 
fact. 


Or  order  policy 
to  be  surren- 
dered and  can- 
celled in  cases 
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When  they 
will  grant  in- 
junction on 
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Courts  of 
equity  have  no 
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diction in  cases 
of  genera]  ave- 
rage contribu- 
tion. 


trust,  compel  a  trustee  to  permit  his  name  to  be  used^  in  a 
suit  at  law,  on  the  policy,  for  the  benefit  of  the  party  really 
intere8ted(«) :  they  will,  also^  compel  diirJnmireg  of  £ut  and 

the  production  of  documents  by  the  assured  in  a  suit  depend- 
ing at  law ;  and  before  the  1  W.  4.  c.  42.  would  grant 
commissions  to  take  depositions  abroad,  and  issue  an  in- 
junction to  stay  proceedings  in  the  meantime  (^f):  in  the  United 
States,  they  have  decreed  the  specific  performance  of  an 
agreement  to  make  or  renew  a  policy.  (^)  So,  where  a 
policy  has  been  obtained  by  frauds  a  court  of  equity  is  the 
proper  tribunal  to  which  to  apply,  to  compel  the  assured  to 
surrender  it  to  be  cancelled.  (A)  In  one  case,  the  Court  of 
Chancery  are  said  to  have  granted  an  injunction,  on  the 
application  of  the  owner  of  the  cargo,  to  restrain  the  master 
from  selling  the  cargo  to  pay  debts  for  which  the  owner  was 
not  answerable  (/) ;  but  that  court  dismissed  a  bill  for  an 
injunction,  to  restrain  the  captain  from  delivering  the  cargo 
to  the  consignees  until  a  contribution  in  general  average 
could  be  adjusted,  {j) 

It  seems  at  one  time  to  have  been  considered  that  courts 
of  equity  had  a  peculiar  jurisdiction  in  cases  of  general 
average  contribution  (JC) ;  but  it  is  now  clearly  settled  that, 
though  resort  may  probably  still  be  had  to  the  Court  of 
Chancery  in  complicated  cases  of  contribution,  yet,  generally 
speaking,  the  mode  of  proceeding  is  by  action  at  law,  whether 
the  claim  be  made  by  the  shipowner  against  the  owners  of 
the  cargo  (/),  or  by  one  shipper  of  goods  against  another  (m), 
or  by  either  against  the  underwriter,  (n) 


(e)  Per  I^ord  Hardwickc,    ]    Atk. 
547. 

(/)  Chitty  r.  Selwyn,  2  Atk.  359. 
Tlie  1  W.  4.  c.  42.  has  vested  in  the 
courts  of  common  law  the  same  powers 
as  to  issuing  commissions,  &c.,  which 
was  formerly  exercised  by  courts  of 
equity. 

(g)  t  Perkins  p.  Washington  Im, 
Comp.,  4  Cowen,  645.  2  Pliillips  on 
Ins.  583. 

(A)  Whittingham  v.  lliomborough, 
2   Vern.  20C.     Wilson  «.  Ducket,  S 


Burr.  1361.  Da  Costa  r.  Seanderet, 
2  P.  Wms.  170. 

(i)  Morrison  p.  Noorraan,  Benccke, 
Pr.  of  Indem.  259. 

(j)  Hallett  V.  Bousfield,  18  Ves. 
187. 

(A)  Sheppard  v.  Wright,  Show  P. 
C.  18. 

(/)  Birkley  v,  Presgrave,  1  Eart, 
220.     Price  c.  Noble,  4  Taunt  123. 

(m)  Dobson  v,  Wilson,  3  Omp. 
480. 

(n)  Milward  r.  Hibbert,  3  Qu.  B. 
120. 
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There  may,  indeed,  be  cases  in  which  the  policy  is  so  Jurisdiction  of 

COUf  ts< 

framed  that  an  action  at  law  will  not  lie  upon  it;  and  in 1 

such  cases  the  proper  mode  of  proceeding  is  by   bill  in  poUcy^is^^ 
Chancery.    Thus,  where  three  of  the  directors  of  a  fire  insur-  frained  that  au 

•^  ...  .      .       action  at  law 

ance  company  executed  a  policy  to  indemnify  the  plaintiff  will  not  lie 
against  loss  by  fire,  whereby  they  directed,  ordered,  and  ap-  ~ "  ^  mode  of 
pointed  the  directors  for  the  time  being  to  pay  any  loss  which  pw>cecding  is 
the  plaintiff  might  sustain  by  fire.  Lord  Tcnterden  and  the   Chancery. 
Court  of  King's  Bench  held,  that  no  action  at  law  could  be  saviiie"*^  ^ 
maintained  on  this  policy  either  against  the  three  directors  ^  Moore,  202, 
who  had  executed  it,  or  against  the  directors  for  the  time 
being :  for,  as  to  the  former,  it  was  merely  an  order  by  them 
to  third  parties  to  pay  the  loss  ;  and,  as  to  the  latter,  they 
never  having  executed  the  policy,  it  was  not  their  deed.  {0) 
Where,  however,  an  action  of  covenant  was  brought  against   Andrews »  El- 
three  of  the  directors  of  a  similar  company,  who  had  executed 
a  policy  under  seal,  whereby  it  was  stipulated  and  declared 
that,  on  certain  conditions  (which  were  alleged  to  have  been 
complied  with),  plaintiff  should  be  entitled  to  a  remunera- 
tion out  of  the  society's  funds  in  case  of  loss  by  fire,  the 
Court  of  C.  Pleas  held  that  the  action  was  well  brought ; 
this  case  being  manifestly  distinguishable  from  that  last  cited, 
because  here  the  defendants  had  themselves  executed  the  deed, 
and  there  they  were  not  parties  to  it,  (jpi) 

(o)  Alcborne   v.  Savillc,   C  Moore,         (/>)  Andrews  v.  Ellison,  6  Moore, 
202.  in  notU.  199. 


FORM  OF  ACTION. 


CHAP.  11. 


FORM   OF   ACTION. 


.^orm  of  action. 


WhiTc  policy 
nut  under  seal, 
the  pro)>er  form 
is  assumpsit. 


Debt  or  cove- 
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ance Com- 
panies. 

Against  the 
nevr  companies 
depends  on 
nature  of  po- 
licy, whether 
under  seal  or 
not 


§  432.    On  policies  by   private  underwriters^  being  instru- 
ments  not  under  seal,  the  proper  form  of  action  is  assumpsit, 
and  the  declaration  must  be  specially  framed :  against  the 
two  old  incorporated  companies,  the  Boyal  Exchange  and  the 
Loudon  Assurance,  debt  or  covenant  is  the  proper  fonn(a); 
and    the  same  observation   applies  to  such  of  the  varioi 
incorporated   or  joint    stock   companies,   formed    since  thi 
5  G.  4.  c.  114.  (a.  I).  1824),  as  employ  policies  under  8eaL(f 
Where,  however,  these  companies,  as  is  very  frequently  th^ 
case,  use  policies  not  under  seal,  the  form  of  action  on  such 
policies,  as  in  the  case  of  those  effected  with  private  under* 
writers,  will  be  assumpsit,  (c) 

The  new  pleading  rules  allow,  and  it  is  usual  in  practice 
to  add  to  the  special  count  on  the  x^^^^cy,  counts  for  monej 
had  and  received,  and  for  an  account  stated,  under  the 
former  of  which  the  plaintiff,  if  he  is  entitled  thereto,  may 
enforce  his  claim  to  a  return  of  premium,  (d) 


(a)  See,  however,  Chitt.  PI.  vol.  ii. 
p.  ii79.  Gth  ed.  Where  debt  lies,  it 
may  be  frequently  the  preferable  form, 
because  a  count  may  be  joined  for 
money  had  and  received  under  which 
the  premium  may  be  recovered  back  ; 
sec  a  form  against  the  London  Ins. 
Comp.  in  Debt,  ibid.  By  stat.  11  G.  1. 
c.  30.  s.  *13.,  these  two  companies  are 
empowered  to  plead  the  general  issue, 
and  give  under  it  special  matters  in 
defence.  By  Reg.  Gen.  Trin.  Term, 
1  Vict,  the  words  "by  statute"  must 
now  be  inserted  in  margin  of  such 
plea. 


(6)  Such  as  Tlie  Neptune,  Beiuao 
r.    Chapman,  G  M.  &    Or.  799.  Ac. 
(covenant).     The  Indenanity  Mutua' 
Marine,  Milward  v.  Hibbert,  S  QilB 
120.  (debt). 

(c)  See  ace.  assumpsit  brougbt  < 
policies  of  the  General  Maritime  A 
Comp.,  Sutherland  v.  Pratt,  IS  Mi 
&    Wels.    16.       Ashley    o.    Pratt, 
IVIees.  &  Wels.  471.     Of  the  AUi 
Marine  Ins.  Comp.,   Manning  c 
ving,    I  Comm.    B.   168.,.  and   '■ 
others. 

(rf)  Reg.    Gen.   Hil.   7.,  4  ' 
reg.  5. 
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CHAP.  III. 


PARTIES  TO  THE  ACTION. 


.  As,  generally  speaking,  policies  in  this  country  are  Parties  to  the 
by  brokers  in  their  own  name,  for  the  benefit  either  '^**°"' 


named  principal,  or  of  whom  it  may  concern,  the  gene-  '^  '^^  action 

may  generally 

^  ^^lale  is,  that  the  action  on  the  policy  so  effected  may  be  be  brought 
c^X]ight  either  in  the  naipe  of  the  principal  for  whose  benefit  namTof  th/ 


really  made  (a),  or  of  the  broker  who  was  immediately  *>«>ker  who  has 

^^<5emed  in  effecting  it  (b) :  it  is  treated,  in  fact,  as  the  con-  of  his  principal, 

^-^2t  of  the  principal  as  well  as  of  the  agent.     On  the  same  interested 
^^^und,  the  action  for  a  return  of  premium  may  be  brought 
"'^er  in  the  name  of  the  broker,  or  of  the  principal  on  whose 
'^^^talf  the  policy  was  made,  (c) 

t  must  be  understood,  however,  that,  in  order  to  give  a  But  no  one  not 

n  not  named  in  the  policy  the  right  of  suing  thereon,  it  ^ir^e*on7he 

t  be  proved  that  he  has  an  interest  not  only  in  the  subject  iP^^^^J  un\c%s 

*  "^  "^  he  has  an  in- 


,  but  in  the  policy  (d) :  and  if,  after  the  policy  be  tcrest 
^^^cted,  but  before  the  loss,  he  assign  away  his  interest  in  the  Assignor  of 

—  .  ,    -  ,  T  **'*"8  insured, 

insured,  he  cannot  sue  on  the  policy,  except  as  trustee  who  has  as. 
the  assignee,  and  that  only  in  cases  where  the  policy  is  ^^^  before" 


^s^^wnded  over  to  him  on  the  assiimment,  or  there  is  an  agree-  '°*'»  ^^^  °"'y 

.  ,  ^^  sue  on  the 

taent,  that  it  shall  be  kept  alive  for  his  benefit,  (e)    Where,  policy  as 
l^owever,  the  assignment  is  not  made  till  after  the  loss,  he     "'  ^' 
may,  in  all  cases,  sue  thereon  as  trustee  for  the  assignee.  (/) 

(a)  Woolff*  V.  Homcastle,  I  Bos.  &  (e)  Powles  t;  Innes,  1 1  Mees.  h 
PvXL  383.  Routh  v,  Thompson,  13  Wels.  10.  The  law  in  the  United  Sutes 
East,  274.  Lucena  o.  Crawfurd,  2  seems  to  allow  the  assignor  to  sue  in 
fios.  &  Pull.  N.  R.  279.,  and  numerous  all  cases  as  trustee  for  the  assignee. 
other  eases.  See  cases  cited,  2   Phillips  on   Ins. 

(b)  Usparicha  v.  Noble,   13    East,  597. 
333.     Sargent  v.  Mortis,  3  B.  &  Aid.  (/)  Sparkes  v,  Marshall,  2  Bingh. 
S8I.  ;  and  see  Story  on  Agency,  130.  N.  C  761. 

(c)  Martin  v.  Sitwell,  1  Show.  156. 
{d)  Crawfurd  v.  Hunter,  8  T.  Rep. 

19. 
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Parties  to  the     Where  the  policy  contains  the  usual  clause  "lost  or  not  lost,'' 

*^*^°* the  party  for  whose  benefit  it  was  made  may  sue  thereon  in 

Mos^^or^not       rcspcct  of  average  losses  that  had,  without  his  knowledge, 

lost,'*  party  may  accrued  to  the  thing  insured  before  he  became  its  owner^  and 

accruing  before  before  the  policy  was  effected,  {g) 

cwimienced  Where  the  consignee  of  goods  pledges  the  bill  of  lading 

Pledgee  of        with  another  person  as  security  for  advances  made  by  him, 

aiw^^epos^tary  "P^^  *^  agreement  that  he  (the  consignee)  shall  effect  an 

of  policy,  may    insurance  on  goods  for  the  benefit  of  the  pledgee,  and  depodt 

made  for  his      the  policy  with  him,  the  pledgee  may  sue  in  his  own  name  on 

benefit  ^j^^  policy  SO  effected  for  his  benefit.  (A) 

Though  policy       If  a  policy  is  made  in  the  names  of  A.  and  B.,  for  the 

"**^1-^  iTf ';f  benefit  of  whom  it  may  concern,  and  the  whole  interest  is  m 

one  may  sue,  it  •'  ' 

alone  inter-       J^^  he  alonc  may  sue  on  the  policy,  (i) 

csteQ. 

On  policies  by        §  434.  As  to  the  defendants  in  policies  of  insurance,  the 

private  under-  j  -j.  t.  u       •!.  !•   •  i 

writers,  action    Underwriters  who  subscribe  policies  are,  as  we  have  sewi, 
lies  against        Qj^jy  severally,  and  not  jointly,  liable;  each  separate  sub- 

eacu  separaieiy* 

scription  being,  in  fact,  a  distinct  contract :  in  actions,  there- 
fore, against  private  underwriters,  one  alone  of  the  subscribers 
is  generally  made  defendant,  the  rest  agreeing  to  abide  by 
Who  to  be  *J*®  result  of  the  suit:  in  actions  brought  against  the  two 
sued  in  actions  ^jj  companies,  the  defendants  are  sued  respectively  as  "  The 
London  and  Govcmor  and  Company  of  the  London  Assurance,"  and  **  The 
chimge  Com-     Govcmor  and   Company  of  the   Royal  Exchange  Assur- 

panies.  ^nce."  {j) 

v^hotobesued       When  the  action  is  against  any  of  the  companies  incor- 
in  actions  poratcd  or  associated  since  5  G.  4.  c.  114.,  it  must  be  brought 

the  new  com-     against  thosc  parties  who,  cither  by  a  clause  in  the  pohcies, 
panics.  ^^  j^j  ^f  settlement,  or  the  act  of  incorporation,  are  to  be 

sued  as  their  legal  representatives :  thus,  on  policies  effected 
with  the  Alliance  Marine  Insurance  Company,  the  action  ia 
brought  against  the  chairman,  under  the  provisions  of  an  act 

(g)  Sutherland  v,  Pratt,  1 1  Mees.  fc  (i)  Marsh  v.  Robinson,  4  Esp^  9S. 

Wels.  296.  0)    See    form,   Chitty  PL  t«L  ii- 

{h)  Sutherland  r.  Pratt,  12  Mees.  &  p.  278.  6th  ed. 
Wels.  16. 
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of  parliament^  making  the  company  liable  to  be  so  sued  (k) ;  Parties  to  the 

and  the  case  is  the  same  with  the  Neptune  Insurance  Com-  ■^"°°;  _    

panj  (/) :  in  actions  against  the  Marine  Insurance  (m),  the 
Greneral  Maritime  Insurance  (n),  and  the  Indemnity  Mutual 
Insurance  (o)  Companies,  the  action  is  against  those  of  the 
directors  who  have,  in  fact,  signed  the  policy. 

Where  the  action  is  brought  by  a  member  of  a  mutual  in  actions 

•  •   ,'        A  t  •  .•        A       1  f       aeaiDst  mem- 

insurance  association  to  recover  his  proportionate  share  of  a  ben  of  mutual 
loss,  the  action  is  against  some  other  individual  member  of  ■?»"«"ce  asso- 

^^  ciations. 

the  association :  the  members  of  such  associations  being  seve- 
rally, and  not  jointly,  liable,  (p) 


ik)  Maiming  v.  Irring,  1  C.  B.  168.  (o)  Milward  o.  Hibbert,  S  Qu.  B. 

(/)  Benson  v.  Chapman,  6  Man.  &  120. 

Gr.  702.  (p)  For  forms  of  such  declarations, 

(at)  Phillips  V,  Nairne  and  others,  see   Lees  v.   Smith,   7  T.  Rep.  S38. 

16  L.  J.  C.  PI.  194.  Strong  v,  Harvey,  4  Bingh.  304. 

(»)  Sutherland  v.  Pratt  and  others, 
11  Meet,  h  Wels.  296.     12  ibid.  16. 
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THE   DECLARATION. 


CHAP.  IV. 


DECLARATION   ON  A   POLICY  OP   MARINE   INSURANCE. 


Declaration  on 
a  policy  of 
marine  insur- 
ance. 

New  Rules  of 
Pleading  re- 
lating to  de- 
clarations on 
policies  of 
insurance. 


The  New  Rules  of  Pleading,  Hilary  Term,  4  W.  4.  reg.  5.,  as 
far  as  they  relate  to  declarations  on  policies  of  insurance,  are 
as  follows :  — 

"  Two  counts  on  the  same  policy  of  insurance  are  not  to 
be  allowed. 

^*  But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
money  had  and  received  to  recover  back  the  premium  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

**  The  account  stated  may  be  joined,  and  there  may  be 
several  breaches  of  the  same  contract." 

"  In  actions  on  policies  of  insurance  the  interest  of  the 
assured  may  be  averred  thus  —  "  That  A.,  B.,  C,  and  D.,  or 
some  or  one  of  them^  were  or  was  interested,  &c.  And  it  may 
also  be  averred  that  the  insurance  was  made  for  the  use 
and  benefit,  and  on  the  account,  of  the  person  or  persons  so 
interested." 

By  Stat.  3  &  4  W.  4.  c.  42.  s.  29.  interest  is  recoverable. 


Sect.  I.   General  Outline  of  Declaration,  and  Reference  to 

Precedents. 


General  outline 
of  declaration, 
and  reference 
to  precedents. 

1.  Making  of 
the  policy. 


The  following  are  the  principal  heads  of  the  declaration  oa 
a  policy  of  marine  insurance  :  — 

1.  The  declaration  commences  with  a  statement  that  the 
assured,  either  in  person,  or,  as  is  generally  the  case,  throogh 
the  medium  of  an  agent  (and  this  must  be  truly  averred 
according  to  the  fact),  made,  or  caused  to  be  made,  a  oertain 
policy  of  insurance. 
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2.  The  policy  is  then  set  forth  in  terms,  with  every  express  General  outline 
warranty,  and  material  memorandum,  condition,  and  stipula-  and  reference' 
tion  stated  in  full,  whether  such  stipulation,  &c,,  be  contained  *<>  precedents. 
on  the  face  or  written  on  the  back  of  the  instrument,  (a)    •       2.  The  policy 

3.  The  subscription  of  the  contract  by  the  defendant,  in  g  Subscription 
consideration  of  the  premium,  and  the  mutual  promises,  both  *"<*  mutual 
of  the  assured  and  the  defendant,  are  next  alleged. 

4.  The  declaration  then  states  the  commencement  of  the  4.  Commence* 
risk,  either  by  the  loading  of  the  goods  on  board  (if  the  policy  risk. 

be  on  goods)y  or  by  the  ship's  being  in  good  safety  in  the  port 
of  departure  (where  the  policy  is  on  ship),  or  by  the  goods 
being  loaded  on  board,  or  being  contracted  for  and  ready  to 
be  shipped  on  board  (if  on  freight)^  according  to  the  facts 
and  to  the  subject  of  insurance. 

5.  It  is  then  averred  that  the  assured,  from  the  commence-  5.  Averment  of 
ment  of  the  risk  to  the  time  of  loss,  was  interested  in  the 

subject  of  insurance, — to  the  amount,  either  of  the  value  in 
the  policy,  where  the  policy  is  valued,  or  of  the  sums  sub- 
scribed, where  it  is  open. 

6.  It  then  proceeds  to  state  that  the  ship  siuled  on  her  6.  Ship's  sail- 
voyage  on  a  certain  day  (except  in  cases  where  the  loss  occurs  loyi^e— 'com- 
in  port);  and  here,  if  there  be  any  express  warranties  or  pj»«nce  with 
stipulations  contained  in  the  policy,  the  declaration  should 

aver  an  exact  compliance  with  thctn;  as,  e.g.,  that  the  ship 
sailed  within  the  time  mentioned  in  the  policy  {if  there  be  a 
warranty  for  her  sailing),  and  with  convoy  (if  there  be  a 
warranty  for  her  so  doing). 

7.  Then  follows  the  description  of  the  loss,  the  time  of  its  7.  Averment  o 
occurrence^  its  cause,  and  its  extent ;  as  to  which  it  is  essential 

that,  in  point  of  time,  it  must  be  shown  to  have  taken  place 
within  the  duration  of  the  risk ;  in  regard  to  cause,  it  must 
appear  to  be  within  the  perils  insured  against;  and  as  to 
extent  to  be  either  average  or  total. 

8.  Notice  to  defendant  of  such  loss  ;    a  demand  of  the  8.  Notice  and 
sum  subscribed  by  him ;  and  his  refusal  to  pay,  complete  the  and  gene^rai^* 
outline  of  the  declaration.  breach. 

(a)  See  as  to  this,  Strong  tr.  Rule,   3  Bingh.  315.     Graham  v-  Barrass,  5  B. 
&  Ad.  1011; 
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General  oatHne  For  the  form  of  the  declatatioD,  the  reader  must  be  referred 
andTefeTence'  g^neraUy  to  the  professcd  works  on  Pleading  (i);  but  the 
to  precedents,     following  reference  to  a  few  of  the  precedents  contained  in 

the  reports  may  probably  be  of  practical  utility :  — 

I.  Forms  of  declarations  against  companies,  members  of 

insurance  associations,  &c. 

1.  Debt  against  directors  of  Indemnity  Mutual  Afarine 
Insurance,  on  a  time  policy.  {Milward  v.  Sibbert^  3 
Qu.  B.  120.) 

2.  Assumpsit  against  three  of  the  directors  of  the  General 
Maritime  Assurance  Company.  (^Sutherland  v.  Pratt^ 
WMees.^  Wels.  296.) 

3.  Assumpsit  by  one  member  of  a  mutual  insurance  asso* 
ciation  against  another,  setting  out  regulations  indorsed 
on  the  policy.     (^Strong  v.  Harvey y  3  Bingh.  304.) 

II.  Forms  of  declarations  by  agents,  &c. 

1.  Assumpsit  hy  party  interested  on  policy  effected  on  his 
behalf  by  brokers.  {Sutherland  v.  Pratt,  11  Mees.  §■ 
JVels.  296.) 

2.  Same,  another  form,  on  a  time  policy  (policy  folly 
set  out).     {Redmond  v.  Smithy  7  Man.  8f  Gr.  457.) 

3.  Assumpsit,  by  the  surviving  partners  of  a  firm  of  in- 
surance brokers  on  a  policy  effected  by  them  for  a  prin- 
cipal resident  abroad.  (Bell  v.  Janson^  1  Maule  if  SeL 
201.) 

4.  Assumpsit  by  brokers  on  policy  effected  by  them  aa 
agents.     (Powles  v.  Innesy  11  3fees.  if  Wels.  10.) 

HI.  Forms  of  declarations  on  policies  on  different  subjects 

of  insurance. 

# 

1.  On  freight  due  under  a  charter-party,  setting  out  the 
charter-party.     (Homcastle  v.  Suart,  7  JEasty  400.) 

2.  On  freight  and  passage  money  due  under  an  agreement^ 

{b)  Seei  especially,  Pearson's  Precedents,  141—144. 
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setting  it  fortL     {Truscott  v.  Christie,  2  Brod.  §•  Bingh  General  outline 

V  of  declaration, 

w^U.^  mid  reference 

3.  On  freight  of  a  seeking  ship,  for  loss  sustained  after  ^  precedents. 
cargo  contracted  for,  but  before  it  was  put  on  board. 

(Z>e  Vaux  v.  J'Anseny  5  Bingh.  N.  C.  519.) 

4.  On  valued  policy  on  profits,  (^Stockdale  v.  Dunlopy 
6  Mees.  ^  WeU.  224.) 

5.  On  bounty  to  be  allowed  by  the  French  gOYemment  on 
a  French  whaler.  {De  Vaux  v.  SteeUy  6  Bingh.  N.  (7. 
358.) 

6.  On  policy  on  a  bottomry  bond,  setting  it  out.  (&- 
mands  v.  Hodgson^  3  J9.  §*  Ad.  50.) 

lY.  Forms  of  declaration  as  regards  the  allegation  of  losses. 

1.  Allegation  of  an  average  lAss  on  ship,  by  being  blown 
over  in  a  graving  dock.  (^Phillips  v.  Barber,  5  B.  ff 
Aid.  161.) 

2.  Allegation  of  total  loss  on  freight,  by  ship's  being  lost 
in  leaving  dock,  owing  to  the  breaking  of  tackle,  before 
any  of  the  goods  were  loaded  on  board.  {De  Vaux  v« 
J'Ansen,  6  Bingh.  N.  C.  519.) 

3.  Allegation  of  total  loss  on  ship,  by  being  first  wrecked 
and  subsequently  plundered.  (  Youjtg  v.  Turing,  2  Man. 
§•  Gr.  593. 

4.  Allegation  of  total  loss  on  ship  by  sea-damage,  pro- 
ducing innavigability,  and  foUowed  by  sale.  {Parjitt  v. 
Thompson,  13  Mees.  §•  Wels.  392.) 

5.  Same,  by  unseaworthiness,  occasioned  by  unskilful 
loading  of  goods  on  board.  {Redman  v.  Wilson,  14  Mees* 
§-  Weh.  476.) 

6.  Average  loss,  by  expense  of  repairs,  claimed  cumu- 
latively to  a  total  loss.  {Stewart  y.  Steele,  6  Seott,  N.B. 
927.) 

7.  Allegation  of  loss  sustained  by  shipowner  by  reason  of 
having  to  pay  general  average  contribution  for  goods 
jettisoned.     {Milward  v.  Hibbert,  3  Qu.  B.  120.) 
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TH£  BECLABATION. 


Parts  of  the 
decUratioD. 


Sect.  II.  Parts  of  the  Declaration, 

The  parts  of  the  declaration  of  the  greatest  practical  Im- 
portance are  the  following:  1.  The  description  of  the  mode 
in  which  the  policy  was  effected,  as  by  agents,  &c.  2.  The 
mode  of  setting  forth  the  policy,  especially  with  reference  to 
the  statement  of  express  warranties,  conditions,  and  excep- 
tions, and  the  correct  description  of  the  subject  insured. 
3.  The  averment  of  the  commencement  of  the  risk.  4.  The 
averment  of  interest.  5.  The  allegation  of  the  mode  of  loss. 
We  will  consider  these  in  their  order. 


Form  of  de- 
clariDg  when 
action  brought 
in  the  name  of 
the  party 
interested: 
allegation  of 
agency. 


Art.  1.   Description  of  the  Mode  in  which  the  Policy  vhu 

effected.     Allegation  of  Agency. 

§  435.  As  we  have   already  seen,   most  policies  in  this 
country  are  effected  by  brokers,  and  when  so  eflfected,  the 
action  may  be  brought  in  the  name  either  of  the  broker  (who 
is  then  called  the  nominal  assured) ;  or  of  his  principal  (or 
party  interested) ;  when  brought  in  the  name  of  the  principal, 
the  allegation  generally  is,  "  that  the  plaintiff  by  E.  /^,*'  or 
"  by  certain  persons  called  or  known  by  the  name,  style j  and 
firm  of  E.  F,  and  Co.,  the  plaintiff ^s  agents  in  t/iat  behalf^ 
caused  the  policy  to  be  made ;  the  declaration  generally  also 
contains  a  further  averment  of  the  character  and  capacity  in 
which  the  nominal  assured  effected  the  policy ;  as,  for  instance, 
**  that  the  said  policy  was  so  made  by  the  said  E.  F.  and  Co, 
as  aforesaid,  as  agents  for  the  plaintiff,  and  on  his  behalf; 
and  that  the  said  E.  F.  and  Co.  did  receive  the  order  for  and 
effect  the  said  policy,  as  such  agents  as  aforesaid  :^  or  ^*  were 
the  persons  who  gave  the  order  and  direction  to  the  person 
immediately   employed  to   effect   the  policy:'*^   the   object  of 
these  last  descriptive  averments  is  to  show  that  the  parties 
effecting  the  policy  as  agents,  come  within  the  provisions  of 
the  28  G.  3.  c.  56.(c) 

(e)  See  the  declaration  in  Redmond     Sutherland  v.  Pratt,  ]  1  Mees.  &  Web. 
V.  Smith,  7  Mann.  &  Gr.  457.,  and  in     21>6.     Tliese  descriptire  arerments  an 
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When  the  action  is  brought  in  the  name  of  the  broker^  the  Allegation  of 

allegation  is,  that  the  policy  was  made  by  the  plaintiff  as  agent  *?^* 

for  the  parties  interested  and  in  their  behalf;  and  that  plaintiff  byougiukThe 

either  received  the  order  for  and  effected  the  policy  as  such  name  of  the 

agent,  or  else  that  he  gave  the  order  and  direction  to  the  whom  policy 

parties  immediately  employed  in  effecting  it.  (d)  ^'*'  ®*^*^^'*^^- 

The  allegation  of  agency y  and  of  the  capacity  in  which  the  Allegation  of 

policy   was   effected,  is   material,   and   must   be  proved  as  terUl^andnmst 

laid  {e)  i  and  so  completely  does  the  denial  of  it  go  to  the  ^  P'°^^^'  "* 
gbt  of  the  action,  that  pleas  formally  traversing  it  have,  since 
the  New  Rules,  been  held  bad,  on  special  demurrer,  as  amount- 
ing to  the  general  issue.  (/) 

For  the  proof  sufficient    to    support    these    allegations, 
reference  must  be  had  to  the  Chapter  on  Evidence. 


Abt.  2.  Mode  of  setting  forth  the  Policy,  Description  of 
subject  of  Insurance.  Express  WarrantieSy  Conditions,  and 
Exceptions, 

§  436.  The  policy  should  be  set   out  verbatim,  leaving  PoJ»<?y  n™"**  be 

blanks  in  the  declaration,  whenever  they  occur  in  the  com-  batim,  together 

mon  printed  form,  and  taking  especial  care  to  set  out  at  full  J^^  craus'I^roV 

every  clause,  memorandum,  or  stipulation,  which  materially  stipulations, 

,       .  1       1  •  whether 

affects  the  purport  of  the  mstrument,  whether  written  on  the  written  on  face 
face  or  the  back  of  the  policy,  at  its  foot  or  margin ;  and  ^JJ^  ^^h. 
whether  expressed  in  a  grammatical  sentence,  or  merely  in  a 
form  of  words,  to  which  usage  alone  has  given  a  meaning. 

Thus,  as  we  have  already  seen,  our  common  printed  forms  Mode  of  dc- 
of  policy  being  adapted  solely  to  the  case  of  an  insurance  the  words  ♦»  on 
both  on  ship  and  goods  conjointly:  in  all  other  cases  the  '^J^^Hln 
policy  is  rendered  applicable   to   the  particular  subject  of /'■*'i^^'»"  ^^ , 

^  "^  are  written  on 

foot  or  margin 

not  absolutely  necessary ;  i.  e,  the  dc-         (d)  Powles  v.   Innes,   11   Mees.  &   of  policy. 

cloration,  without  them,  would  be  good  Wels.  10. 

slier  verdict;    but,   if  inserted*   they         (e)  Palmer  v.  Marshall,  8  Bingb. 

must  be  proved  as  laid.  Bell  v.  Janson,  79. 

1   Maule  &  Sel.   204.     Redmond    v.         (/)  Redmond  v.   Smith,  7  Man.  & 

Smith,  qua  supra,  Gr.    457.       Sutherland   r.    Pratt,    1 1 

Mccs.  5r  Wcls.  29(5. 
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Mode  of  sotting  insurance,  by  writing  (generally  at  the  foot  of  the  inatru- 

out  the  policy.  .\i  i  ,.^  ,m.  ^..m 

ment)  the  words  "on  shtp^^  "  on  goodsy   "  onfreighty    *' on 

profits^  " on  bottomry y^  &c  as  the  case  may  be. 

The  effect  of  the  insertion  of  these  words  is  to  narrow  the 
general  terms  of  the  policy,  in  point  of  construction,  to  the 
single  subject  of  insurance  thus  specified ;  and  the  meaning  of 
the  memorandum  is,  "  we  mean  to  insure  the  subject  so 
named,  and  adopt  the  general  language  of  the  policy y  as  far  as 
it  may  serve  to  effectuate  this  object y  but  no  further^  {jg) 

Accordingly,  in  declaring  on  a  policy  with  these  or  the 
like  words  at  the  foot  or  in  the  margin,  it  is  alleged,  that  by 
a  certain  memorandum  thereupon  (or  thereunder)  written,  it 
was  declared  that  the  said  insurance  was  "  on  ship^  or  **  on 
goods^  or  "  onfreighty^  as  may  be. 
Where  subject  Instead  of  the  words  thus  inserted  at  the  foot  or  margin, 
peci6ed  in  the  the  particular  subject  of  insurance  is  not  unfrequently  specified 


V 

clause. 


valuation  j^^  ^j^^  Valuation  clause :  in  such  case  the  allegations  in  the 


declaration  must  follow  exactly  the  words  of  the  clause :  thus. 
Illustration        j^  the  casc  of  Simonds  r.  Hodgson  (A),  where  the  subject  of 

from  policy  de-    ,  .  . 

dared  in  valu-    insurance  was  declared  in  the  valuation  clause  to  be  on  bot- 
hTonC^mnry.   tomry,  &c. :   the  declaration,   after  setting   out  the  policy 

alleged,  "  that  it  was  thereby  declared  that  the  said  ship,  &c., 

goods  and  merchandize,  &c.,  for  so  much  as  concerned  the 

assured  by  agreement  between  the  assured  and  assurers  in 

that  policy,  were  and  should  be  valued  at      h  {leaving  this 

blank  as  in  the  policy)  on  bottomry,  free  from  average  and 

without  benefit  of  salvage." 

Where  goods         As  WO  have  seen,  it  is  very  frequent,  especially  on  ship- 

mark^am?**  ^^  mcnts  of  producc,  or  bale  goods,  to  specify  in  the  policy  the 

numbers,  such    precise  goods  on  which  the  insurance  is  effected  by  their 

marks  and  111 

numbers  must    marks  and  numbers. 

Sit^deditnition.       ^^  ®^^^  ^^^^®  ^^^  declaration   must  set  out  in  full  the 

description  of  the  goods ;  as,  e,  g.y  where  such  description  is 
in  the  margin  of  the  policy,  the  allegation  would  be,  "  and 
by  a  certain  memorandum  on  the  said  policy  writteny  it  was 


(g)  Per  Lord  Ellenlwrougli  in  Ro-         (A)  3  B.  &  Ad.  50. 
bertson  v.  French,  4  East,  141. 
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declared f  that  the  said  insurance  teas  an  Jif  teen  hogsheads  of  Mode  of  setting 
tobacco,  marked  B.  S.  No.  51.  to  65.,^^  or  as  the  casjB  may  be.  ^!A-^_^°_!^ 

But  although  the  declaration,  in  that  part  of  it  which  pro-  Having  once 
fesses  to  set  out  the  policy,  must  be  thus  literally  accurate  de«^Hb^/the 
in  describinir  the  specific  subject  of  insurance  as  therein  con-  '"^ject  of  in- 

.       11.-  .  .  surance,  the 

tamed,  yet  the  same  strictness  is  not  required  in  those  sub-  declaration 
sequent  allegations  in  which  it  avers  the  loading  of  the  goods  Urfil-^therrtr  ' 
on  board,  their  subsequent  loss,  &c. :  in  these  parts  of  the  *>y  the  word 

^  ^  .        *^       ^      ^  "premises." 

declaration,  the  word  "  premises  "  being  an  apt  description  of 
the  subject-matter  actually  insured,  whatever  that  may  be, 
is  the  most  safe,  and,  therefore,  the  most  proper  word  of 
reference  to  employ,  (i) 

On  a  policy  "  on  indigo  and  bale  goods^  after  setting  forth  And  may  arer 
the  policy,  it  was  alleged  in  the  declaration  that  "  diners  ^tii^ng  llitrhl 
goods,  wares,  and  merchandizes  were  loaded  on  board,"  &c,  P^**<^y»  verba- 

,  ,  .  *>«»,  "  that 

and  that  the  said  policy  was  made  '^  on  the  said  goods  and  divers  goods, 

merchandises,"  and  that  the  ship,  "  with  the  said  goods  and  merchandise, 

merchandises  on  board,  was,  by  the  force  of  the  winds^  &c,  j^'ere  loaded  on 

lost."     It  was  objected,  on  special  demurrer,  that  it  did  not 

appear  by  the  declaration  that  the  interest  which  the  assured 

had  on  board  was  of  the  description  of  goods  insured  in  the 

policy ;  and  that  the  plaintiff  had  not  averred  that  the  goods 

on  board  were  "  indigo  and  bale  goods.^^     But  the  court  said, 

that  the  averment,  that  the  policy  was  made  on  the  goods  put 

on  board,  completely  answered  the  objection,  since  that  could 

not  be  true  unless  the  indigo  and  bale  goods  were  loaded  on 

board,  which  it  would  be  necessary  for  the  plaintiff  to  prove 

on  the  trial.  (J) 

If  a  policy  be  made  on  ship  or  ships  to  be  tliereafter  declared.  Mode  of  Ac- 
or  on  goods  to  be  thereafter  declared  and  valued,  the  declara-  ^Ucifs^'on 
tion  should  allege,  if  the  fact  were  so,  that  the  interest  was  **"p  ^^  ^hips," 

^  or  "  on  goods 

declared  to  be  on  board  such  a  ship,  or  that  the  goods  were  to  be  thereafter 
duly  declared  and  valued  by  a  memorandum  on  the  policy,  vaUicd!"  *" 
iefore  the  fow,"  (A) 

(()  Haughton  v.  Kwbank,  4  Camp.         (^k)  Harman  t;.   Kingston,  S  Camp^ 
«8.  150. 

(J)  De  Symonds  v,  Johnson,  2  Boi* 
&  Pull.  N.  R.  77. 
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Mode  of  setting  If  the  iK)licy  has  been  altered  by  consent  after  subscription, 

— '-  the   safer  mode  appears  to   be,  to  recite  the  policy  as   it 

ciarinff'on**'  Originally  stood,  and  then  set  forth  the  agreement  for  al- 

policy  altered,  tcring  its   terms,    and    the    alteration   made   in   pursuance 

by  consent,  i  /•  / 

after  subscrip-      thereof.  (/) 

*^"*      ,  In  one  case,  however,  where  the  alteration  was  inserted 

Where  altera- 
tion made  by      while  the  policy  was  injieri  (u  e.  before  all  the  subscriptions 

poH^ y'ia*  *     were  filled  up),  it  was  held  sufficient  to  set  out  the  policy 
^'^\  in  the  declaration  according  to  its  altered  form:  the  policy 

Robinson  ».  .  .  .    .  iT^      J 

Tobin.  1  Stark,  in  this  casc  had  been  originally  effected  "  on  the  profits  of 

goods  valued   at   500/.,''  to    which    defendant's    name    was 

subscribed.     In  the  margin  of  the  policy  had  been  added 

afterwards,  —  "  on  his  share  of  the  goods,  say  one -fifth,  valued 

at  1000/. ;  "  and  under  these  words  defendant  had  signed  his 

initials:  the  declaration,  in  setting  forth  the  policy,  alleged 

it  to  have  been  effected  "  on  the  plaintiff's  share  of  the  goods, 

say  one-fifth,  valued  at  1000/. : "  and  Lord  EUenborough,  on 

the  above  ground,  held  it  to  be  good,  (m) 

The  safest  rule       As  a  general  practical  rule  it  may  be  laid  down,  that  the 

po\\^\it^uuim   safest  plan  is  to  set  forth  the  policy  precisely,  and  as  nearly 

et  literatim,        ^g  possible  in  its  owu  language,  adding  only  what  may  be 

requisite  to  make  its  meaning  intelligible,  and  substituting 
the  past  for  the  present  tense. 
Implied  con-  Evcry  policy,  as  we  have  already  had  occasion  to  observe, 

ditions  and        bcsidcs  its  cxprcss  tcrms,  embraces,  by  construction  of  law, 

usages  of  trade  . 

need  not  be  set   several  implied  warranties,  and  incorporates  by  reference  all 

such  usages  of  trade  as  are  well  known  and  established  in 
the  course  of  navigation  and  commerce  to  which  it  relates: 
neither  the  terms  of  these  implied  warranties,  or  incorporated 
usages,  nor  compliance  therewith,  need  be  alleged  in  the 
declaration;  the  one  being  inferred  by  the  court  from  the 
terms  of  the  policy  as  set  forth,  and  the  other  being  presumed 
till  the  contrary  appears. 
Bzproi  w«f-  ^^  ^®  different  with  express  warranties,  which,  being  con* 

nmtkt  bdng      ditions  precedent  on  the  face  of  the  policy,  must  not  only  be 

cedent  must ; 

Mid  oomplianee       (7)  2  Chitty  PI.  110.  6th  cd.,  where         (m)  Robinson   v.  Tobin,    1    Statk; 

^^^•5***  ■€•  ^*>™*  o^  declaring   on  an   altered     N.  P.  336. 

policy. 
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set  out  in  terms  in  the  declaration,  but  compliance  therewith  Mode  of  setting 

*  ,         out  the  policy. 

carefully  alleged.     "Every  positive  averment  or  allegation 

on  the  face  of  the  instrument,  and  making  a  part  of  the 
written  contract,  whether  inserted  in  the  body  of  it,  or  written 
in  the  margin  in  a  line  with  the  body  of  the  instrumenty  or 
transversely y  amounts  to  a  warranty  or  condition:  and  if 
such  allegation  or  condition  be  not  strictly  true,  the  assured 
cannot  recover  on  the  policy  to  whatever  cause  the  loss  be 
owinffy  whether  the  loss  be  connected  with  the  subject  of 
such  warranty,  or  wholly  independent  of  it:  for  it  is  a 
condition  on  which  the  contract  is  to  take  effect,  which  failing, 
the  contract  fails J^  (n) 

Every  such   warranty,   or   condition,  therefore,  whether  Whether  such 

-,-  ...  .•11  1  express  war- 

expressed  m  the  pohcy  in  a  grammatical  clause,  or  by  mere  ranty  is  inserted 
words   at   the  foot,  or  on   the   margin,  as   "an  American  i*nfo*mal"dauJc 
vessel,"   "warranted  a  Dane,"   "in  port,"   "to  sail  on  or  on  the  face  of 
before  the  11th  June,"  i&c,  must  be  set  forth  in  the  de- 
claration OS  part  of  the  policy,  and  a  compliance  with  its 
terms  carefully  averred.     This  averment   of  compliance  is 
firequently  inserted   in  that  part   of  the  declaration  which 
immediately  follows  the   allegation  of  the  ship's  sailing  on 
the  voyage  insured :  but  provided  it  be  averred  somewhere, 
it  is  immaterial  where,  (o) 

And  it  makes  no  difference  in  this  respect,  whether  the  Or  indorsed  on 
clause  or  words,  that  constitute  a  condition  precedent,  are  ****  ^^   °^**' 
written  on  theyac^  or  indorsed  on  the  back  of  the  policy :  thus, 
where  the  regulations  of  an  association  of  shipowners  were 
indorsed  on  the  back,  and  declared  to  form  part  of  the  policy, 
several  of  which  regulations  materially  altered  the  situation 
of  the  contracting  parties,  but  none  of  them  were  set  out  in  the 
declaration:    the   plaintiff  was  nonsuited   for   this  variance 
between  the  contract  as  alleged  in  the  declaration,  and  as 
proved  at  the  trial,  (p) 

(n)  Per  Lawrence,  J.,  in  Lothian  t;.  See  further  as  to  what  in  such  policies 

Henderson,  3  Bos.  &  Pull.  515.  shall  be  considered  as  conditions  pre- 

(o)  For  mode  of  averring  compliance  cedent,    Harrison  v.  Douglas,  3  Ad. 

with  express  warranty,  see  2  Chitty,  &  Ell.  396.     Stewart  ».   Wilson,  12 

PI.  110.  6th  ed.  Mecs.  &  Wels.  11. 

(/>)  Strong  o.  Rule,  3  Bingh.  315. 
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Mode  of  setting  Not  Only  must  all  express  warranties  and  stipulations  in 
out  t  e  po  icy.  ^j^^  naturc  of  conditions  precedent  be  thus  set  forth,  and 
So,  where  cer-    compliance  therewith  averred,  but  all  exceptions  of  risks  and 

tain  risks  are  ^  . 

excepted  on  the  losses  must  also  be  Set  forth ;  and  it  should  be  shown  on  the 
policy/itshould  facc  of  the  declaration,  that  the  loss  did  not  happen  from  the 
i^^ss^dld  not^**  excepted  risks  or  under  the  excepted  circumstances, 
happen  by  Thus,  on  a  policy  on  goods  "  free  from  capture  and  seizure 

Dal  1  ish  V  ^^  *^®  sliip's  port  of  discharge,"  the  declaration,  after  setting 
Brooke.  oi^jb  the  policy,  alleged   the  loss  with  the  exception   **that 

while  the  ship,  with  the  said  goods  on  board  thereof,  was  in 

the  course  of  the  said  voyage,  and  before  her  arrival  at  the 

end  thereof,  and  not  in  the  port  of  discharge^  the  said  ship  and 

goods  were,  &c.,"  averring  a  loss  by  capture,  {q) 

But  declaration       The  omission  of  sucli  averment  would  be  ground  of  special 

avCTment  will     demurrer,  but  will  be  good  after  verdict ;  for  it  will  then  be 

be  good  after     presumed  that  it  appeared,  by  the  evidence,  that  the  loss  did 

verdict.  *  .1.1  •         •   \ 

not  come  within  the  exception,  (r) 


Akt.  3.  Averment  of  the  Commencement  of  the  Rislu 

Mode  of  stating  §  437.  Immediately  after  setting  forth  the  terms  of  the 
xnenroTrisk  on  po^icy,  and  avcrring  the  payment  of  the  premium,  the  mutual 
po^^'* „"?*""     promises  of  the  assured  and  the  underwriter,  and  the  sub- 

scription  by  the  latter  of  the  policy  —  the  declaration,  pro- 
ceeding with  the  narrative  in  order,  states  the  commencement 
of  the  risk. 

In  policies  on  goods  the  risk,  as  we  have  seen,  generally 
commences  from  the  moment  of  their  being  loaded  on  board 
ship  cither  at  the  port  of  departure,  or  at  any  other  port  at 
which,  by  the  terms  of  the  policy,  the  risk  upon  them  is 
declared  to  commence :  hence,  in  common  policies  on  goods, 
the  commencement  of  the  risk  is  generally  alleged  thus: 
"  That  heretofore^  to  wit  (on  some  day  about  the  time  of 
loading),  divers  goods  of  great  value  had  been  and  were 
shipped  and  loaded  on  board  the  said  ship  at  [the  terminus  i 


(9)  Dalglcish  v.   Brooke,   15  East,         (r)  Rucker  v.  Grceae,  15  £ast,S08. 
275. 
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quo  of  the  voyage  insured,  or  other  port  where,  by  the  policy,  Averment  of 
the  risk  on  the  goods  is  made  to  commence  («)]  aforesaid^  in  commencement 

and  on  board  the  said  ship  or  vessel  in  the  said  policy  of  in- 

surance  mentioned  to  be  carried  and  conveyed  therein  on  the 
said  voyaged 

This  allegation,  it  will  be  observed,  involves  two  proposi-  This  allegation 
tions;  1.  That  the  goods  were  shipped  on  board  the  vessel  points. 
named  in  the  policy,  at  the  port,  where,  by  the  policy,  the 
risk  was  to  commence;   2.  That  they  were  so  shipped  in 
order  to  be  carried  to  the  port  of  destination,  or  terminus  ad 
quern  of  the  voyage  insured. 

Accordingly  we  shall  find  that  since  the  New  Rules  of 
Pleading  each  of  these  two  allegations  may  be  made  the 
subject  of  a  separate  traverse. 

In   policies  on  ship  which  are  generally  "af  and  from^  Mode  of  stating 
either  the  home,  or  some  out,  port  of  departure,  the  usual  ofTiSTorpoii! 
allegation  of  the  commencement  of  the  risk  is,  "  that  hereto-  ^ies  upon  »hip. 
JbrCy  to  wity  on,  tfc.y  the  said  ship  or  vessel  in  the  said  policy  of 
insurance  mentioned  was  in  good  safety  at  [the  port  at  and 
from  which  she  is  insured  by  the  policy]  aforesaid^ 

In  policies  on  freight^  supposing  the  loss  to  have  taken  Mode  of  state- 
place  after  the  whole  cargo  from  which  the  freight  is  to  ^m  on/reV*', 
accrue  has  been  shipped  on  board,  the  averment  is  the  same  ''**«'«.  ^^'  ^*^* 

*^*  '  cargo  IS  on 

as  in  a  common  policy  on  goods ;   except  that,  instead  of  board  at  time 
merely  alleging  that  the  goods  were  shipped  and  loaded  on 
board  the  ship,  it  should  be  added  that  they  were  so  shipped 
and  loaded  ^'  to  be  carried  and  conveyed  on  freight  in  and  on 
hoard  the  said  ship  or  vessel  on  the  said  voyage.^\t) 

If  the  loss  occurred  before  the  whole  of  the  goods  were  Where  it  is 
shipped  on  board,  but  after  they  were  contracted  for  and  forfbuTnot^^^ 
ready  to  be  so  shipped,  the  averment  should  be  "  that  the  *Jtuaiiy 

•^  rr      '  fhipped  at  time 

said  ship  toas  in  good  safety  at  [the  port  of  shipment],  and  of  loss. 
that  whilst  the  ship  was  at  [the  port  of  shipment]  aforesaid^ 
and  before  and  at  the  time  of  the  loss  hereinafter  mentioned^ 
divers  goods  and  merchandises  amounting  to  a  full  cargo  of  the 

i•^  This  allegation   must   be  yery         (/)  2  Chitt.  PI.  105.  6th  ed. 
earefullj  attended  to.     De   Symonds 
9.  Shedden,  2  Bos.  &  Pull.  153. 
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said  thip  which  had  been  bought,  procured  and  contracted  for, 
for  and  on  account  of  the  said  person  so  interested  in  the 
"  luifo^  matter  of  insurance  as  aforesaid,  were  there,  to  wit,  at 
[the  port  of  shipment]  aforesaid,  for  the  purpose  of  being 
shipped  and  loaded,  and  which,  if  it  had  not  been  for  the  loss 
herdnajier  mentioned,  would  have  been  shipped  and  loaded  in 
and  on  board  the  said  skip  to  be  conveyed  therein  on  the  said 
voyage  in  the  said  policy  of  insurance  mentioned,  to  wit  from 


Art.  4.  Averment  of  Interest. 

1  §  438.  Formerly  the  greatest  care  was  required  in  averring 
the  iDtercst  to  be  in  the  persons  rcaily  interested  in  the  gub- 
ject  of  insurance :  and,  to  avoid  the  danger  of  a  variance  in 
this  respect  between  the  declaration  and  the  proof,  the  in- 
terest, in  all  cases  of  doubt,  was  variously  stated  in  difierent 
counts. 

When  the  Xcw  Rules  of  Pleading  prohibited  more  than 
one  count  on  the  policy,  they,  in  order  to  meet  the  difficulty  « 
to  the  statement  of  the  interest,  provided  that,  "  in  actioM 
on  policies  of  insurance  the  interest  of  the  assured  may  be 
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was,  from  the  commencement  of  the  risk  to  the  time  of  loss.  Averment  of 
a  foreign  ship,  and,  therefore,  not  within  the  prohibition  of  " 
the  statute  against  wager  policies  (19  G.  2.  c.  37.),  this  dis- 
pensed with  any  averment  of  interest  {w);  but  this  decision  was 
overruled  in  the  Court  of  Exchequer  Chamber,  and  the  law 
established  to  be,  that,  in  declaring  on  all  policies  in  the 
common  form  (u  e,  not  purporting  on  the  face  of  them  to  be 
wagers)^  whether  effected  on  British  or  foreign  ships,  the 
declaration  must  aver  in  whom  the  interest  is  vested,  {x) 

With  regard,  indeed,  to  wager  policies  on  foreign  ships  (i,  e.   Except  on 

.  .,  \        n  /»i-i«  trager  policies 

to  policies  containing  clauses  on  the  face  of  them  denoting  on  foreign 
proof  of  interest  to  be  unnecessary,  as  "  interest  or  no  in-      '^* 
terest,"  or  "  without  further  proof  of  interest  than  the  policy  "), 
the  declaration  need  not  aver  interest,  but  must  show  that, 
from  the  commencement  of  the  risk  to  the  time  of  the  loss,  the 
ship  insured  was  not  British,  (g) 

The  averment  of  interest  in  the  declaration  follows  imme-  General  mode 
diately  after  the  allegation  of  the  commencement  of  the  risk,  intemt  "*^ 
and  is  generally  as  follows :  "  that  the  said  E.  F.  {or  **  the 
plaintiff,"  or  "  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
them  ")  toa^  then  (i.  e.  at  the  commencement  of  the  risk), 
and  from  thence  contintially  afterwards  until,  and  at,  the 
time  of  the  loss,  hereinafter  mentioned,  interested  in  [the  sub- 
ject of  insurance,  whatever  it  may  be],  to  a  large  value  and 
amount,  to  wit,  to  the  value  and  amount  of  all  the  monies  by 
him  ever  insured  or  caused  to  be  insured  thereon  [or  in  a  valued 
policy  "  to  the  value  in  the  said  policy  mentioned."] 

The  two  important  points  in  this  allegation  are,  the  time  at  The  tiW  and 
which  the  interest  is  averred  to  have  vested  and  the  parties  theimpor'a"n* 
in  whom  it  is  vested.  Pf  "^./"  *»^« 

^  ^  allegation. 

1 .  With  regard  to  the  time :  in  the  form  above  given,  the  As  to  time,  the 
interest  is  averred  to  continue  from  the  commencement  of  the  "»«*«';«^  «/«'- 

•^  ment  is,  that 

risk  until  the  loss.     The   material   part,   however,   of  the  the  interest  was 

vested  **  during 
the  risk  avd  at 
the.  time  of 

(w)  Nantes  p.  Cousins,  2  East,  385.         (y)  Ibid.  ^°**'** 

{x)  Cousins  0.  Nantes,  S  Taunt. 5 IS. 

(A.S.  tSll.) 
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Averment  of  allegation  189  that  the  interest  was  vested  during  the  risk  and 

at  the  time  of  loss. 

The  making  of       In  one  case,  indeed,  where  the  interest  was  averred  to  be 

the  time  to"  "^^  in  A.  and  B.  until,  and  at,  the  time  of  loss,  and  it  appeared 

which  the  aver-  that,  after  the  making  of  the  policy,  but  before  the  loss,  C. 

mcnt  of  interest   ,,,,  .,  -*■-▼-»>    « 

relates.  had  also  become  interested  as  a  part  owner,  Mr.  J.  Buller 

refused  to  nonsuit  on  this  evidence,  saying,  that  the  makinff 

of  the  policy  was  the  time  to  which  the  averment  of  interest 

related,  (z)     But  this  doctrine  is  now  exploded  (a) ;  and  it 

is  clearly  settled  that  in  no  case  is  it  requisite  to  allege  that 

the  party  was  interested  at  the  time  of  making  the  policy,  but 

that  it  is  sufficient  to  aver  that  he  was  interested  at   the 

commencement  of  the  risk  (by,  or,  which  seems  quite  enough, 

during  the  risk  and  at  the  time  of  loss,  (c) 

Allegation  that       The  allegation  that  the  interest  continued  until  the  time  of 

suiwisting  at      '^**  ^^  material,  that  is  to  say,  a  party  who,  having  been  in- 

time  of  lost  is      tcrcstcd  in  the  subject  of  insurance  at  the  time  of  makimr  the 

material,  and  ^  ^       "^  ^  ^  ^o 

must  be  proved  policy,  has  assigned  away  his  share  of  the  interest  therein 
Uon  that  threel  before  the  loss,  cannot  sue  on  the  policy,  except,  indeed,  as  a 
part  owners  of    trustee  for  the  party  to  whom  he  has  so  assigned  his  interest 

ship  were  m-  r       j  o  -» 

terested  during  in  cases  whcrc  the  policy  is  handed  over  to  him  on  such  as- 
ofiosa:  proof  signmcnt,  or  there  is  an  agreement  that  it  shall  be  kept  alive 
Ik''*  T/»       for  his  benefit. 

three  had,  be- 
fore loss,  In  the  case  that  establishes  this  position,  the  declaraticm 

his  interest :  Stated  that  the  plaintiffs  made  the  policy  as  agents  for  Page 
drfSl/'"'  ^"^  Chamberlain;  that  Page,  Chamberlain,  and  one  Banks 
Powles  V.  were,  during  the  risk,  and  until,  and  at,  the  time  of  loss,  in- 

Inncs,  1 1  M.  &  i    •         1         1  •  1 

Wels.  10.  terested  in  the  ship  to  the  amount  of  the  money  msored ; 

and  that  the  ship  was  totally  lost.  By  his  fourth  plea  the 
defendant  traversed  the  allegation  that  Chamberlain,  Page, 
and  Banks  were  interested,  during  the  risk,  mode  etfarmd. 

The  proof  was  that,  at  the  time  of  effecting  the  insurwi^ce, 
Chamberlain,  Page,  and  Banks  were  each  interested  in  one 

(z)  Perchard  v.  Whitmore,  note  of  (b)  Rhind  «.  Wilkinson,  8  Tauot 

N.  P.  cases,  cited  2  Bos.  &  Pull.  155.  337. 

note.  (c)  Powles  r.   Inncs,  11   Mccs.  ft 

(a)  Powles  V.  I  noes,   11  Mees.    &  Wels.  10.     Sutherland  v.   Phitt,  ibid. 

Wels.  10.     Sutherland  v.  Pratt,  ibid.  296. 
296. 


AVERMENT   OF  INTEREST.  1267 

third  of  the  ship;  but  that,  before  the  loss,  Page,  by  bill  of  Afenncntof 
sale,  had  conveyed  his  share  to  Banks. 


The  court,  on  this  evidence,  gave  judgment  for  the  de- 
fendant {i) 

In  some  cases  even  the  averment  of  interest  at  the  time  But  on  policies 

^ ,  ,  •  X     •   1  **  lost  or  not 

of  loss  may  become  mmiatenaL  lost,*'  it  is 

Thus,  where,  under  a  policy  on  goods  « lost  or  not  lost,""  thrfhe^^'laiT 
the  plaintiff  seeks  to  recover  for  an  average  loss  on  the  goods,  tiff  was  inter- 
it  is  no  answer  to  an  action  on  such  a  policy,  that  the  partial  ^e  voyaffe^tmei 
damai^e  in  respect  of  which  he  sues  had  been  sustained  by  *n°*^ j  "^*  *** 

^5  *^  •'    .alleged  or 

the  goods  before  he  acquired  any  interest  in  them.  proved  that 

The  declaration  in  the  case  now  referred  to,  after  setting  n^e^J^^hat 
out  the  policy,  and  alleging  the  shipment  of  the  goods  on  a  Jested  "^bSbre**^ 
certtun  day,  averred  the  interest  thus :  ^^  that  the  plaintiff  lo^- 
was,  during  the  said  voyage,  to  toit,  on  the  same  day  and  year  Pratt,  u  M.'& 
last  aforesaid,  interested  in  the  said  goods  to  the  amount  in-  ^®^*  ^^^' 
sured ;"  and  then  stated  a  partial  loss  on  the  goods  by  sea  ment  in  such 
damage.  ^'** 

The  eighth  plea,  after  admitting  that  the  plaintiff  had  ac^ 
quired  an  interest  in  the  goods  in  the  course  of  the  voyage, 
nevertheless  averred  that  the  goods  were  damaged,  as  in  the 
declaration  mentioned,  ^'  before  the  plaintiff  acquired  or  had 
any  interest  therein." 

On  general  demurrer  this  plea  was  held  bad,  on  the  ground 
that  it  is  no  answer  to  an  action  on  a  policy  on  goods  lost  or 
not  lost,  that  the  interest  in  them  was  not  acquired  till  after 
the  loss :  such  a  policy  being  clearly  a  contract  of  indemnity 
against  all  past  as  well  as  all  future  losses  sustained  by  the 
assured  in  respect  to  the  interest  insured,  (e) 

§  439.  With  regard  to  the  parties  in  whom  the  interest  is  Where  the 
averred,  the  case  of  Powles  v.  Innes,  just  cited,  will  show  aii^MtJongiren 
what  precision  is  required  on  this  point,  even  since  the  New  ^  the  New 
Bules,  where  the  alternative  form  of  allegation,  given  by  the  adopted,  in- 
rales,  is  not  adopted.  "^^^^^  "^ 

mTeired  and 
profed  as  laid. 

(d)  Powles  V.  Innes,   11  Moes.  &        (e)  Sutherland  v.  Pratt,  11  Mees. 
Wcls.  10.  &  Well.  2S6. 

4  91  8 
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Averment  of 
interest. 

Formerly  it 
tras  considered 
not  necessary 
to  aver  interest 
in  all  joint 
owners:  but 
now  the  rule  is 
(except  where 
the  interest  is 
averred  in  the 
alternative) 
that  parties 
jointly  in- 
terested can 
only  recover 
on  a  count 
averring  inter- 
est in  all. 

Reason  of  the 
rule. 


Where,  how- 
ever, one  party 
alone  is  inter- 
ested, he  alone 
may  sue, 
though  policy 
effected  in 
names  of 
several. 


The  following  points,  therefore,  are  still  of  importance 
when  the  interest  is  not  alternatively  alleged. 

It  was  once  considered  that  an  averment  in  the  declaration, 
that  one  or  more  parties  were  interested  in  the  subject  in- 
sured did  not  imply  that  they  were  exclusively  interested ; 
and  consequently,  though  it  came  out  in  proof  that  other 
parties  also  were  jointly  interested  with  them,  this  was  no 
variance.  (/) 

Subsequently,  the  courts  were  of  opinion  that  the  under- 
writer ought  to  be  truly  informed  by  the  record  for  whose 
interest  and  on  whose  behalf  the  policy  was  really  made. 
"  The  parties  interested,"  said  Lord  Ellenborough,  **  are  so 
far  looked  upon  as  parties  to  the  suit,  that  the  declarations  of 
any  of  them  are  admissible  as  evidence  against  the  plaintiff; 
and  what  would  be  a  defence  against  them  is  in  many  in- 
stances a  defence  against  the  plaintiff;  "  nay,  as  Sir  'Vicarj 
Gibbs  puts  it  in  the  case  of  Cohen  v.  Hannam,  "  a  party  in- 
terested might  even  be  on  the  jury  without  the  defendants 
having  an  opportunity  of  challenging  him,  unless  truly  in- 
formed by  the  record  of  the  parties  really  interested," 

Upon  these  considerations  the  former  decisions  have  been 
overruled,  and  the  law  clearly  established  to  be,  that 
parties  jointly  interested  in  property  insured  for  their  joint 
use  and  on  their  joint  account,  cannot  recover  upon  a  count 
on  the  policy  averring  the  interest  to  be  in  one  of  them 
only.  0) 

It  is  not  necessary,  however,  because  the  policy  is  effected 
in  the  names  of  several^  that  all  should  join  in  bringing  ^ 
action,  or  that  the  declaration  should  aver  an  interest  in  all : 
the  action  may  be  in  the  name  of  one,  the  interest  may  be 
averred  in  him  alone,  and  if  he  prove  a  sole  interest  in  him- 
self, there  will  be  no  objection  to  his  recovery.  (A) 

(/J  Page  V.  Fry,  2  Bos.  &  Pull.  o.  Fry.     But  see  Cohen  o.  Hannam,  5 

240.     S.  C.  S  Esp.  185.     See  to  the  Taunt.  101.,  which  expressly  orcmilcs 

same  effect,  the  N.  P.  case  of  Hiscox  Page  v.  Fry,  &c,  and  confirms  Bell 

V.  Barrett,  before  C.  J.  Lee,  cited  16  v.  Anntley  as  the  preferable  dectnoo; 

East,  145.  and  see  since  the  New  Rules,  Povlcs 

{g)  Bell  t;.  Annsley,  \B  East,  141.,  r.  Innes,  11  Mees.  &  Wels.  10. 
where  Lord  Ellenborough  laboured  to         (A)  Marsh  v,  Robinson,  4  Esp.  97. 
show  that  he  was  not  OTerruUng  Page 
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It  should  be  observed,  that  the  clause  ^'for  the  benefit  of  Averment  of 
whom  it  may  concern,"  or  "  in  the  name  and  names  of  all  '"*®**^*'- 


and  every  other  person  or  persons  to  whom  the  same  does,  ?^**^.*f  ^^*^'' 
may,  or  shall  appertain,"  is  not  confined,  in  point  of  con-  usual  clause, 
struction,  to  the  party  giving  the  order  for  the  policy  and  or  names  of  all 
causin£C  it  to  be  effected,  but  extends  to  all  other  parties  who  ^^  every  other 

^  *  person  or  per- 

hcui  an  interest  in  the  thing  insured  at  tlie  time  of  effecting  sons  to  whom 
the  policy y   and   down   to  the    time  of  the   loss,   and  whose  may,  or  shall 
interest   such   policy ^  in  the  opinion  of  the  jury^  wa^  bon&  ^'^J^'^^JI^^Tr 
fide  intended  to  protect. — A  policy  was  effected  by  the  parties  inter- 
plaintiff,  as  agent,  in  the  usual  form,  ^^  by  order  and  on  thing  insured 
account  of  Dounck  and  Co.^^^  and  the  declaration  averred  ^^Jjn  °^, 
interest  in  Dowick  and  Way;  the  proof  was,  that  though  policy, and 
Dowick  and  Way  were  the  sole  members  of  the  firm  of  ests  the  jury 
Dowick  and  Co.,  yet  that  that  firm  were  jointly  interested  j^^^tntend^ 
with  other  parties  in  the  goods,  which  were  the  subject  of  to  protect, 
the  insurance;  it  being  objected  that  plaintiff  could  only  sheddcn, 
recover  to  the  extent  of  the  interest  of  Dowick  and  Way,  the  ^  '^*""''  ^'*- 
court  overruled  the  objection,  and  told  the  jury  to  consider 
whether,  under  the  term  "  Dowick  and  Co.,^^  the  policy  had 
been  intended  to  comprehend  all  the  parties  interested  in 
the  goods,  or  only  Dowick  and   Way:  the  jury  being  of 
opinion  that  the  former  was  the  true  construction,  the  plaintiff 
had  a  verdict  for  the  full  amount,  which  the  court,  on  a 
motion  for  a  new  trial,  refused  to  disturb,  holding  that  the 
interest  of  the  different  parties  need  not  appear  on  the  policy, 
and  observing  abo,  that,  at  all  events,  Dowick  and  Way,  as 
consignees  of  the  whole  cargo,  had  an  insurable  interest 
thereon  to  the  full  amount  (t) 

On  the  same  principle,  where  two  valued  policies  had  been  Irving  ». 
effected  with  different  sets  of  underwriters  by  the  mortgagee  2^b!'&  Ad^og 
of  a  ship.  Lord  Tenterden  told  the  jury  to  take  into  their 
consideration,  whether,  at  the  time  of  effecting  such  policy, 
the  assured  had  intended  thereby  to  protect  only  his  own 
interest  in  the  ship,  or  that  of  the  mortgagor  also :  the  jury, 
upon  the  evidence,  being  of  opinion  that  the  former  was  the 

(«)  Carnithers  9.  Sbedden,  I  Marsh.  Rep.  416.     6  Taunt.  14. 
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Avtrment  of 
interest. 


The  Hotitn  of 
the  interest,  as 
of  consignee, 
owner,  mort- 
gagee, &c, 
need  neter  be 
set  out. 


case^  the  court  would  not  allow  him  to  retain  the  amount 
which  he  had  received  on  both  policies,  such  amount  exceed- 
ing the  sum  at  which  the  ship  was  valued  on  each,  and  also 
his  interest  as  mortgagee,  (j) 

The  same  doctrine  prevails  in  the  United  States,  and  has 
been  illustrated  there  by  various  cases  collected  by  Mr.  Phil- 
lips, (k)  In  all  cases  of  this  kind  the  safe  practical  rule  for 
the  pleader  will  be  to  adopt  the  alternative  mode  of  all^ation 
permitted  by  the  New  Rules. 

It  should  be  observed,  that  though  the  names  of  the  parties 
interested  (except  where  stated  in  the  alternative),  must  be 
correctly  set  forth,  yet  it  never  was  held  necessary  to  state 
the  nature  of  the  interest  on  the  face  of  the  declaration,  by 
showing  specially  either  the  title  in  respect  of  whidi  the 
action  is  brought  (as  that  of  mortgagor,  vendee,  consignee, 
&c),  or  the  mode  in  which  the  interest  was  acquired.  Thus^ 
in  the  case  of  Carruthers  v.  Shedden,  as  it  appeared  that 
Dovoick  and  Way  had  a  clear  insurable  interest  as  owners  in 
seven-sixteenths  of  the  goods,  and  also  an  insurable  interest 
in  the  residue^  as  consignees,  having  a  lien  for  advances:  the 
court,  on  this  ground,  held  that  the  averment  oS  interest  in 
them,  to  the  whole  amount  insured,  was  sufficiently  proved, 
and  that  their  separate  kinds  of  interests  as  owners  of  part, 
and  consignees  of  the  residue,  need  not  be  set  forth.  {I) 


Averment  of 
interest  in  dif- 
ferent subjects 
of  insurance. 


Averment  of 
interest  in 
freight:  where 
goods  shipped 
on  board  at 
time  of  loss. 


§  440.  With  respect  to  the  mode  of  averring  interest  in  dif- 
ferent subjects  of  insurance,  it  may  be  observed,  that  in  pdides 
on  freight,  the  declaration,  after  alleging  the  commencement 
of  the  risk  by  the  loading  of  the  goods  on  board  the  ship,  **  to 
be  carried  and  conveyed  on  freight  in  and  on  board  the  nid 
ship  or  vessel  in  the  said  voyage,"  avers  the  interest  thus, 
that  the  plaintiff,  "  then  and  from  thence  continuaily  afUr^ 
wards,  until  and  at  the  time  of  the  loss  hereinafter  meniwited, 
was  interested  in  the  said  freight  to  be  earned  by  the  carriage 


(J)  Jnring  v,   Richardson,  S  B.  & 
Ad.  193. 
^k^  2  Pliillips  on  Ins.  152—166. 


(0  Carruthers  v.  Shedden,  6  Tktnt 
14.  See  also  Irving  o.  RidardnB,  S 
B.  &  Ad.  193. 
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and  conveyance  of  the  said  goods  in  and  on  board  the  said  Averment  of 
ship  on  the  said  voyage  to  a  large  amount^  to  wity  !fc,  (as  in 


case  of  goods) ;  or  if  no  goods  were  really  shipped  on  board,  ^ntra^ctcd  for 
then  state  the  commencement  of  the  risk,  as  in  the  form  at  that  time. 
already  ^ven  from  Devaux  v.  J'Ansen,  and  arer  interest  in 
the  freight  during  the  risk  and  at  the  time  of  loss. 

With  regard  to  policies  on  profit,  the  averment  may  be  Ai^Tment  of 
either,  that  "  during  the  risk  and  at  the  time  of  loss,"  the  profits. 
assured  ^'  was  interested  in  the  profits  expected  to  arise  from 
the  said  goods,  &c.  to  a  large  amount,  to  wit,  &c.  (m) ;  or 
**  that  whilst  the  said  ship  was  prosecuting  her  said  voyage, 
divers  large  quantities,  to  wit,  Sfc.  of  goods,  were  loaded  and 
shipped  on  board  the  said  vessel,  and  continued  so  loaded  on 
board  thereof  from  thence  until  the  loss  hereinafter  mentioned; 
and  that  the  plaintiffs  were  interested  in  the  profits  to  arise  aud 
be  made  from  the  sale  and  disposal  of  the  said  goods^^  (n) 

As  to  bottomry,  the  averment  simply  \a,  that  the  assured  ATermcnt  of 
•*  was  interested  in  the  said  bottomry  to  the  full  amount  J^mrv! 
insured."  {p) 

The  reader  who  wishes  to  see  more  at  large  the  technical 
modes  of  stating  various  kinds  of  interest  in  different  subjects 
of  insurance,  will  find  them  in  Chitty  on  Pleading.  (/>) 


cies. 


Art.  5.  Allegation  of  Loss. 

§  441.  This  allegation  is  important,  and  care  must  be  taken  Mode  of  al- 
that  it  is  correct,  both  as  to  the  time  and  as  to  the  cause  of  J^*"^  '''"*  °^ 
loss. 

As  to  the /tme  of  loss:  in  voyage  policies,  where  the  loss  in  voyage  poll 
has  taken  place  after  the  ship's  sailing,  the  policy,  after  alleg- 
ing the  ship's  departure  from  the  terminus  a  quo,  and  her 

(m)  As  in  Grant  o.  Parkinson,  cited        (o)  Sinionds  v.  Hodgson,  S   B.  & 
S  Boa.  &  Full.  85.  Ad.  50. 

(n)    See    form    of   declaration    on         (p)  Vol.  iL  pp.  lOt^-^llO.  6th  cd. 
policy  on  profits  in  Stockdale  v.  Dun- 
lop,  6  Mees.  &  Wels.  224. 

4  u   4 
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Allegation  of     sailing  on  her  voyage,  proceeds  thus : — '*  and  that  afiertoards 

loss 

'. and  whilst  the  said  ship  or  vessel  teas  proceeding  an  her  said 

voyage,  and  before  her  arrival  at  [the  terminus  ad  quern],  to 
wity  on  [stating  about  the  day  on  which  the  loss  took  place,] 
the  said  ship  with  tJie  said  goods,  &c''  was  lost. 

In  time  poli-  In  time  policies  the  loss  is  generally  averred  to  have  taken 

*^*^'  place,  "  during  the  said  time  [or  during  the  said  twelve  ca- 

lendar months,"  or  as  may  be],  and  whilst  the  said  ship  was 
attempting  to  prosecute  a  voyage  which  was  protected  by  the 
said  policy,  &c,"  to  wit  on,  &c,  {q) 

The  material  The  material  point  is,  that  the  declaration  should  show 

that\he  kws*'''  that  the  loss  took  place  during  the  risk.(r) 

took  place  The  time  at  which  the  loss  took  place  should  not  be  falsely 

during  the  nsk.  ,  *        ^  , 

stated,  so  as  to  mislead  the  defendant  in  the  conduct  of  his 

defence. 
Time  of  loss  Hcncc,  whcrc  the  declaration  averred  that  the  I068  took 

falsely  ^ted,  pl^cc  after  the  vessel  was  loaded  and  had  sailed  an  her  voyage; 
so  as  to  mislead  whcrcas  it  appeared  that  it  had  reidly  taken  place  in  port 

defendant  m 

the  conduct  of  bcforc  the  ship  had  sailed,  and  when  she  was  only  partly 
Abitbol^JBris-  loadcd:  this  was  held  to  be  a  fatal  variance,  although  the 
tow,  6  Taunt     policy  was  **  at  and  from,"  and  so  the  loss  was  within  the 

pendency  of  the  risk. 

Gibbs  C.  J.  said,  "this  policy  (which  was  on  goods  "  at  aikd 
from  Mogadore  to  London ")  embraces,  as  well  losses  hap- 
pening at  Mogadore,  as  losses  occurring  while  the  ship  might 
be  on  her  voyage  home :  but  the  two  cases  demand  very  dif- 
ferent considerations.     While  the  ship  is  on  her  voyage  home 
she  must  be  fully  rigged,  victualled,  manned,  and  equipped; 
while  at  Mogadore  she  need  have  no  other  men  on  board 
than  such  as  are  necessary  to  prevent  fire  or  the  like  acd- 
dents.     The  averment,  therefore,   of  a  loss  on  the  voyage, 
would  lead  the  underwriter  to  inquire  whether  her  state  at 
the  time  of  loss  was  adapted  to  such  voyage.     Therefiwt, 
though  both  losses  are  within  the  policy,  each  requires  a  very 
difierent  state  of  facts,  and  a  different  declaration.'^  {s) 

(9)  See  Hollingsworth  v.  Brodrick,  See  also   Peppin  v.  SolonoBii  5  T. 

7  Ad.  &  EH.  40.  Rep.  496. 

(r)  Sutherland  o.  Pratt,   11    Mees.  (t)  Abitbol   v.   Bristov,  6  Taoirt. 

&  Wels.  2%.     Hughes  on   Ins.  469.  464.     S.  C.  S  MarshaU*s  Rep.  157. 
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*    §  442.  With  regard  to  the  cause  of  ^loss:  great  care  must  Allegation  of 
be  taken  in  stating  the  cause  of  loss,  to  show  that  it  arose  ^^ 


either  from  some  of  the  perils  enumerated  in  the  policy,  or  ^®  *°  ^]*f 

*  .  caute  of  loss. 

to  state  the  circumstances  of  the  loss  specially,  so  that  the  j^  ^ust  be 
court  may  be  able  to  judge  from  the  record,  whether  the  loss,  j»»*<?^"i>y  »'- 

•^  •'      °  leged  according 

as  alleged  in  the  declaration,  comes  within  the  general  or  tothcfuct 
sweeping  clause,  at  the  end  of  the  special  enumeration  in  the 
policy  of  the  disasters  for  which  the  underwriter  agrees  to  be 
liable, — viz.  *'  all  other  perils^  losses,  and  misfortunes^  §•<?." 

It  must  also  be  carefully  borne  in  mind,  as  the  leading  rule 
on  this  subject,  that  when  the  loss  is  by  the  declaration 
alleged  to  have  been  caused  by  some  one  of  the  enumerated 
perils,  such  peril  must  appear  on  proof  to  have  been  the 
proximate  cause  of  the  loss,  otherwise  the  allegation  will  not 
be  supported. 

Whenever  the  loss,  though  remotely  occasioned  by  some  Whenever  the 
other  cause,  has  been  immediately  and  proximately  caused  by  '^  ^^  ^^^^ 
the  violent  action  of  the  winds  and  waves,  this  will  support  caused  by  the 
the  allegation  of  a  loss  by  the  perils  of  the  seas.  of  the  winds 

Thus,  where  sugars  were  lost  by  the  launch,  in  which  they  ^f  ^^^^i* "  a 
were  being  carried  from  the  shore  to  the  ship,  being  drifted  ^  » loss  by 
ashore,  and  broken  to  pieces  in  the  surf,  owing  to  the  crew,  seas,  though 
who  had  the  care  of  her,  all  going  to  sleep  («) :  where  a  ship,  ^f^^^lf  ^^^' 
laahed  to  a  quay  by  a  rope,  with  which  the  mate  had  fastened  acts  or  negU- 
her,  fell  over  on  her  side  when  the  tide  left  her,  and  was  assured. 
stove  in,  owing  to  the  insuflBciency  of  the  rope(t?):  where  a 
ship  was  driven  on  her  beam  ends  by  a  squall  of  wind,  and 
sunk,  owing  to  the  wilful  (but  not  barratrous)  misconduct  of 
•the  master  in  heaving  overboard  too  much  ballast  (w) :  where 
a  timber-laden  ship  became  leaky,  and  was  obliged  to  be  run 
-on  shore  to  prevent  her  from  sinking,  and   was   so  much 
damaged,  as  to  be  obliged  to  be  sold,  owing  to  the  unskilful - 
ness  of  native  Africans  in  loading  her(ar): — in  all  these  cases. 


(m)  Walker  v.  Maitland,  5  B.  &  Aid.  Wels.  405.     S.  C.  in  error,  8  Mees.  & 

171.  Wels.  895. 

(v)  Bishop  V.  Pentland,  7  B.  &  Cr.  (x)  Redman  v.  Wilson,  14  Mees.  & 

219.  Wels.  476. 

{m)  Diion  V.    Sadler,   5  Mees.  & 
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Aiicgntioii  of    as  the  loss,  though  remotely  occasioned  by  the  unskilfulneea 

or  negligence  of  the  agents  of  the  assured,  was  proximately 

oaused  by  ike  action  of  ike  windt  and  waves,  it  was  held  to  be 
rightly  all^;ed  in  the  declaration  as  a  loss  by  the  ptrilt  oftke 
teat. 
Thii  i<  10  GTiHi  Even  though  the  remote  occasion  of  the  loss  has  been  the 
^Xrc'motriy  Jorrofty  of  the  master  and  mariners,  yet,  if  the  immet&tely 
occMiontcr  bj  producing  cause  of  the  loss  has  been  the  agency  of  the  winds 
miBiCT  and  ^  and  waves  (aa,  e.  g.,  if  the  captain  were  barratronsly  to  cut 
uiariDtTs.  ^^  ship's  cablcs,  and  thereby  let  her  drift  on  a  lee  shore,  and 

become  wrecked),  this  loss,  though  it  might  never  have  hap- 
pened but  for  the  barratry  of  the  captain,  yet,  having  been 
the  immediate  result  of  the  action  of  the  sea,  may  be  allef;ed 
aa  caufed  by  the  perils  of  the  seas,  (y) 
Since  the  Sew       Since  thc  New  Rules,  which  strictly  prohibit  more  than 
counu  rannDt     ooe  count  on  policies  of  insurance,  and  therefore  preclude  the 
Bland  lo^^timr,    poggibility  of  Varying  the  statement  of  the  cause  of  loss,  the 
the  loM  lo  h*T«  courts  would,  no  doubt,  be  far  more  disposed  to  extend  than 
ntry,  and  iha     to  naiTOW  thc  principle  established  by  the  cases  just  referred 
StiVe"^""*    to.     In  one  case,  rince  the  New  Rules,  the  Court  of  Ex- 
chequer refused  to  allow  two  counts,  one  all^fing  the  loss  hj 
barratry,  and  another  by  perils  of  the  seas :  although  the 
affidavit  stated,  that  the  alleged  ground  for  reusting  the  pay- 
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9hip^8  hottomy  &c. :  it  would  not  apply  to  cases  of  fraudulent  Allegation  of 
sale,  or  barratrously  contrived  capture.     In  this  latter  case^ 


capture  being  one  of  the  enumerated  perils,  an  allegation  of  a  ^J^^  ]^^ 
loss  by  capture  is  sustained  by  proof  of  the  ship's  being  taken  ^i>«i^  only 
by  the  enemy,  in  consequence  of  a  plan  preconcerted  with  therebyw  * 

the  master,  (a) 

Instead  of  repeating  here  the  cases  which  we  have  already 
referred  to  at  some  length  elsewhere  (6),  it  will  be  better  to. 
direct  the  reader's  attention  to  that  portion  of  the  work  for  a 
more  extended  illustration  of  the  principles  which  regulate 
the  mode  in  which  the  cause  of  loss  ought  to  be  alleged  in 
the  declaration. 

Practically,  it  will  be  found,  especially  since  the  operation  Practically, 
of  the  New  Rules  of  Pleading,  that  the  most  advisable  mode  clearly  a  lo« 
of  alleging  the  cause  of  loss  (except  in  cases  where  it  has  ^^^J^^J^^ 
manifestly  been  the  immediate  result  of  other  perils,  such  as  ^  so  alleged  in 
ca{)ture,  embargo,  fire,  barratrous  sale,  general  average  con- 
tribution, &C.),  is  to  state  it  to  have  been  by  perils  of  the  sea. 

Thus,  where  a  total  loss  took  place,  owing  to  the  ship's 
having  been  driven  by  storms  and  sea-damage,  into  a  port 
of  distress  for  repairs,  and  sold  there,  from  the  impossibility 
of  repwring  her,  except  for  more  than  her  worth  when 
repaired :  —  Chief  Baron  Pollock  said, "  it  was  to  be  regretted 
that  the  declaration  (which  set  out  the  whole  circumstances 
of  the  loss  according  to  the  facts)  had  departed  from  the  sim- 
plicity of  the  old  form  of  pleading,  and  that  it  would  have 
been  quite  enough,  in  such  case,  to  have  alleged  a  total  loss 
by  perils  of  the  seas."(c) 

In  order  to  meet  the  case,  in  which  it  may  be  held  that  Where  doubt- 
the  loss,  as  it  appears  in  proof,  is  not  a  loss  by  perils  of  the  be^nm^rother* 
seas,  but  is  included  within  the  general  words,  at  the  end  of  comprised 

1  •  i»  ai_  •/•  -1      •  -I  .  .     .     under  the  ge- 

the  enumeration  oi  the  specinc  penis  insured  against,  it  is  nerai  clause, 
allowable  —  and  since  the  New  Rules  of  Pleading  seems  ad-  pe*  Us** *Ws, 
visable,  in  cases  of  doubt — to  state  the  special  circumstances  ""^^  misfor- 

tunes,**  the 

(a)  Arcangelov.  Thompson,  2  Camp.         (e)  Parfitt  v.  Thompson,  13  Meei. 
€sa  &  Wels.  392. 

(6)  See  anti.  Part  III.  Chap.  II. 
bj  the  Perils  insured  against. 
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THE  DECLABATION. 


Allegation  of 
loss. 

cause  of  loss 
should  be  spe- 
cially set  out 
according  to 
the  facts. 


of  the  loss,  according  to  the  fact,  and  then  add,  ^'  and  the  said 
ship  afterwards,  to  wit  on  &c.,  was,  by  perils  and  dangers  of 
the  seas,  and  by  other  perils,  losses,  and  misfortunes  insured 
against  in  the  said  policy,  wholly  lost,  and  never  did  arrive 
at aforesaid,  (d) 


(d)  Redman  v,  Wilson,  14  Mees.  &  sen,  5  Bingh.  N.  C  519.  Dison  v. 
A^'els.  476.  See  also  Phillips  e.  Barber,  Sadler,  5  Mees.  &  Wels.  405.  Young 
5  B.&  Aid.  161.     De  Vaux  v,  J* An-     v.  Turing,  9  Mana  &  Gr.  593. 
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CHAR  V. 

OF   THE   CONSOLI^TION   BULE. 

§  443.  As  the  underwriters  on  common  policies  only  bind  Of  the  con- 

themselves  severally ^  i,  e.  each  for  the  amount  of  his  own  sub- . .  !l 

scription; — as,  in  fact,  each  subscription  makes  a  separate  pr^jj^^*^  **'*'' 
contract, — it  is  obvious  that,  at  common  law,  and  independ- 
ently of  any  mode  of  procedure  introduced,  in  order  to  modify 
the  practice,  the  assured  would  have  the  right  to  bring  a 
separate  action  against  all  the  separate  underwriters  on  the 
same  policy,  however  numerous,  in  respect  of  the  same  loss 
and  the  same  risk. 

As,  however,  in  every  policy,  regarded  as  a  contract  of 
indenmity,  there  are  substantially  but  two  parties,  namely, 
the  assured  on  one  side,  and  the  whole  body  of  underwriters 
on  the  other ;  and  as  the  claim  to  a  loss  on  such  policy  must 
generally  rest  on  the  same  grounds,  when  preferred  against 
one  of  the  underwriters,  as  when  preferred  against  another ; 
it  is  obviously  desirable,  that  in  actions  on  policies,  as  in  all 
other  cases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
single  question. 

Accordingly,  in  order  to  secure  this  result.  Lord  Mansfield 
introduced  the  practice  of  consolidating  actions  on  policies  of 
insurance. 

The  practice  is  this:  where  a  number  of  actions  are  Consolidation 
brought  by  the  same  plaintiff,  upon  the  same  policy,  for  the  "*'®* 
same  loss,  and  on  the  same  risk,  against  different  underwriters 
(or  upon  several  policies  (a)),  the  court,  or  a  judge,  upon 
application  of  the  defendants,  will,  with  consent  of  plaintiff , 
grant  a  rule  or  order  to  stay  proceedings,  in  all  the  actions 
but  one,  the  defendants  in  the  other  actions  undertaking  to 


(a)  M*Gr^or  v.  Hors&ll,   4  Mees    &   WeU.   321.     Okrlj  v.   Dunbtr,  S 
Ad.  &  EIL  824. 
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Of  the  con- 
BoUdatioo  rule. 


Terms  upon 
which  the  con- 
solidation rule 
U.  granted. 


Must  be  by 
consent  of 
plain  tiSI 


Dojrle  V.  An- 
derson, 1  Ad. 
&  Kll.  635. 


be  bound  by  the  verdict  in  such  action,  and  to  pay  the 
amount  of  their  several  subscriptions  and  costs,  if  plaintiff 
should  recover,  and  the  verdict  be  satisfactory  to  the  court 
or  to  the  judge  before  whqm  the  trial  took  place :  and  the 
defendant,  in  the  action  tried,  also  undertaking,  in  such  case, 
not  to  file  a  bill  in  equity,  or  bring  a  writ  of  error. 

Beside  these,  the    courtj^upon  proper  ground  shown  by 
the  plaintifi*,  will  impose  any  other  terms  on  the  defendants 
(to  whom  the  rule  is  considered  as  an  indulgence)  that  may 
be  reasonable  under  the  circumstances:  as  that  they  shall 
admit  (and  thus  ^ve  the  plaintiff  the  expense  of  proving) 
any  fact  upon  which  the  question  to  be  tried  does  not  turn, 
or  is  not  meant  to  be  seriously  disputed:  that  they  shall  per- 
mit depositions  of  witnesses  to  be  read  as  evidence :  that  if 
money  is  paid  into  court  in  the  action  tried,  it  shall  also  be 
paid  into  court  by  the  other  defendants,  &a  {b) :  the  court, 
however,  will  not  impose  on  the  defendant  any  terms  oat  of 
the  ordinary  course  without  his  consent :  but  mere  admissions 
of  facts,  which  are  not  intended  to  be  disputed,  he  may  in  all 
cases  fairly  be  called  on  to  make,  as  a  condition  of  obtaining 
the  rule. 

The  terms  on  which  the  parties  ultimately  agree  should  be 
incorporated  into  the  rule  on  drawing  it  up.  (c) 

The  leading  principle  which  regulates  all  the  dedsicms  on 
this  matter  is,  that  the  order  for  consolidation  is  a  faxamt 
ashed  by  the  defendants  (d) :  the  courts,  therefore,  as  a  ge- 
neral rule,  will  not  grant  the  order,  except  by  consent  of 
plaintiff. 

Thus,  where  eleven  actions,  originally  brought  on  the 
same  policy,  had  been  consolidated  on  the  usual  terms,  that 
the  ten  should  be  stayed  to  abide  the  result  of  the  eleventh, 
which,  being  tried,  the  defendant  obtained  a  verdict,  and  the 
plaintiff  then  proceeded  on  the  tenth,  and  obtain^  a  verdict, 


(b)  Cohen  v.  Bulkley.  5  Taunt  164. 
M*Gregor*v.  Horsfall,  4  Mees.  &  Wela. 
320. 

(c)  See  a  form  of  rule  drawn  up  by 
consent  in  Holh'ngiwortli  v,  Brodrick, 


4  Ad.  &  El.   649.  note^  and  abo  ii 
Cbitty*s  Forms,  p.  556. 

(d)  Per  Parke,  B.,  ia  M'Gr^ore. 
Horsfkll,  4  Mees.  &  Wds-SSl. 


J 
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and  was  then  proceeding  in  the  other  nine,  when  defendant  Of  the  con- 
obtained  a  rule,  calling  on  plaintiff  to  show  cause  why  the  *°  ^  * '"" 
proceedings  in  the  second  of  these  nine  should  not  be  stayed, 
upon  the  submission  of  the  plaintiff  and  defendant  in  that 
action  to  be  bound  by  the  result  of  the  first,  the  court  re- 
fused to  grant  the  rule  as  prayed,  on  the  ground  that  they 
could  not  compel  the  plaintiff  to  consent  to  the  rule,  nor  grant 
it  without  Ids  consent,  (e) 

In  a  subsequent  case,  where  forty-eight  actions  having  Hollin|;c»worth 
been  brought  by  the  same  plaintiff  on  one  policy  against  ^^j  ^  ^\i ' 
several  defendants,  an  application  was  made  to  consolidate,  ^^^* 
which  the  plaintiff  resisted,  the  same  court,  after  considera- 
tion, said  they  thought  the  consolidation  ought  to  take  place, 
and  a  rule  was  accordingly  drawn  up  by  consent^/) 

In  a  later  case  in  the  same  court,  sixty-five  actions  having  ohrly  v.  Dun- 
been  brought  by  the  same  plaintiff  on  six  different  policies,  *^|*  ^J^***  * 
an  order  for  consolidation  was  drawn  up  ^^  upon  the  submis" 
sion  of  the  plaintiff  fmA.  the  defendants,"  but  no  objection  was  • 
taken  to  the  form  of  the  order,  and  the  case  turned  on 
another  point.  (^) 

In  the  latest  case  on  the  subject  the  former  authorities 
were  reviewed,  and  the  Court  of  Exchequer  acted  on  the 
principle  of  refusing  to  consolidate,  at  the  instance  of  the 
defendants,  without  the  consent  of  the  plaintiffs. 

In  this  case  the  order  was  drawn  up,  "  on  submission  of  the  M*Greffor  © 
plaintiff  and  defendants,"  to  consolidate  two  actions  brought  Mo'*^a"»  "*  ^f« 
by  the  plaintiff  on  two  different  policies  on  the  same  ship. 
The  plaintiff's  counsel  objected  that  such  order  could  not 
be  made  without  consent  of  the  plaintiff,  and  insisted  that 
the  case  of  HoUingsworth  v.  Brodrick,  which  had  been  relied 
upon  as  having  shaken  the  former  rule  on  the  subject,  had 

(e)  Doyle  v.  Anderson,  1  Ad.  &  £11.  2d,  the  principal  question  before  the 

635.  court  was,  whether  such  rule  could  be 

(/}  HoUingsworth  p.  Brodrick,  4  granted  before  issue  joined ;  Sd,  it  was 

Ad.  &  £11.  €46.     Three  remarks  are  finally  drawn  up  by  consent 
to  be  made  on  this  case :   1  st,  it  docs        (g)  Ohrly  v.  Dunbar,  6  Ad.  &  £1L 

not  appear  that  this  rule  was  moved  824.     See  pott, 
for  **  on  Ms  nAmimon  of  the  phintiff,  *' 
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MKdIluon"rui      ^^^^Y  °^  ^^^^  effect,  the  decision  of  the  court  In  that  cue 
amounting  to  no  more  than  a  recommendation  that  the  con- 
solidation should  be  made. 

Baron  Parke,  in  the  course  of  the  argument,  remarked, 
"  Tlie  order  for  consolidation  is  a  favour  asked  by  the  defend- 
ants. Have  you  any  precedent  for  binding  the  plaintiff  agamU 
his  consent  ?^^  and  the  court  ultimately  made  the  rule  abso- 
lute for  rescinding  the  order,  as  made,  unless  the  defendants, 
in  a  week,  agreed  to  the  terms  offered  by  the  plaintiff.  (A) 

If  the  order  be  drawn  up  "  on  the  submission  of  the  plaintiff 
and  defendants,"  the  courts,  on  application,  will  rescind  it, 
unless  defendants  consent  to  reasonable  terms,  (i) 
Effect  of  the  The  effect  of  the  rule,  as  far  as  concerns  the  defendants 

^.^j  ^  >.   .      in  the  other  actions,  is,  that  they  are  bound  by  the  verdict 

Binds  defend'  .  •  i         •  • 

anUt  if  verdict    in  the  uctiou  tried:  that  is,  supposing  the  verdict  to  be  such 
sa  w     ory.       ^  ^^^  ^^  .^  ^j^^  Opinion  of  the  judge,  before  whom  the  action 

was  tried,  or  of  the  Court  in  Banc,  ought  to  stand  as  ajmal 

determination  of  the  cause, 
AUter,  if  verdict       If  the  vcrdict  be  not  a  satisfactory  one,  the  courts  will 
tory.  '  grant  a  new  trial,  and,  in  order  not  to  conclude  the  other 

defendants  unfairly,  they  will  be  disposed  to  grant  new  trials 

in  actions   on   policies,  when  thus   consolidated,  upon  less 

decisive  grounds  than  in  other  cases,  (j) 
But  court  will        Where,  however,  a  special  jury  had  twice  found  a  ver- 
"^STnlw        diet   for   the  plaintiff  on    a  question    of   unseaworthiness, 
trial;  nor         ^^  ^Yie  same  evidence,  the  court  refused  to  grant  a  second 

open  ^he  con-  .        .  , 

soiidation  rule    ncw  trial  {k)  I  nor  would  they  open  the  consolidation  niie, 
Mme  q^'wtion    and  permit  the  same  question  to  be  retried,  in  another. actioD, 

to  be  retried 

against  another 

underwriter.  W  McGregor  v.   Ilorsfall,  4  Mees.      Qu.   B.   105.,  where    the    Court  of 

&  Wels.  320.    Tlie  terms  offered  were  Queen*8   Bench   refused,  without  the 

as   follows  :    the    plaintiffs   to  select  consent  of  plaintiflT,  to  consolidate  tea 

which  action  they  will  try,  the  defend-  actions  brought  against   ten  dijftmi 

ants  in  the  action  not  tried  agreeing  to  ship-owners,  to  try  the  same  right,  on 

be  bound  by  the  verdict  in  the  other,  ten  teveral  causes  of  action.     &'  C  I 

the  plaintiff's  interest  to  be  admitted ;  Dowl  &  Lowndes,  851. 

if  money  pud  into  court  in  action  tried,  (J)  Hodgson  v,  Richardson,  S  Buir. 

the  same  to  be  done  in  the  other.  1477.     S.  C.  1  W.  Bl.  463. 

(t)  See  the  case  of  The  Corporation  (k)  Foster  0.  Steele,  3  Bingh.  N.  C 

of  Saltash  v.  Jackman,  13  L.  J.  N.  S.  892. 
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against  another  underwriter  on   the  same  policy  (l),  Mr.  J.   Of  the  con- 
Park  declaring  that,  in  all  his  experience,  he  never  knew  a  "^^ ' 
consolidation  rule  opened  after  a  second  verdict,  (m) 

The  meaning  of  the  usual  condition,  not  to  bring  a  writ  of  Meaning  of  the 

1  /»  n  •  •!  "II  'i..^         terms "  not  to 

error  J  is  that,  after  a  fair  trial,  and  substantial  justice  has  bring  writ  of 
been  done,  no  writ  of  error  shall  be  brought,  though  manifest  ^^*[ofoTVMi 
error  appear  on  the  record :  if,  in  such  case,  the  defendant's  objections. 
attorney  bring  a  writ  of  error,  the  court  will  grant  an  attach- 
ment against  him  for  contempt,  {n) 

But  where  a  case  has  been  turned  into  a  special  verdict.  Not  to  material 
in  order  that  defendant  may  remove  it  into  the  Exchequer  ^Ing'to  thJ 
Chamber,  with  a  view  of  obtaining  the  decision  of  the  Court  '"^"^*  *'^*'** 
of  Error  upon  some  material  point  of  law  going  to  the  merits 
of  the  case,  this  is  not  against  the  terms  of  the  rule ;  and  the 
court,  in  such  case,  will  stay  execution  in  any  other  action 
commenced  against  another  defendant  on  the  same  policy, 
he  giving  security  to  be  bound  by  the  determination  of  the 
Court  of  Error  (o):  and  if  the  defendant  in  the  first  action 
have  brought  a  writ  of  error,  but  having  omitted  to  put  in 
bul  in  error,  plidntiff  takes  out  execution  as  to  him,  yet  he 
shall  not  be  entitled  to  do  so  as  to  the  other  defendants,  who 
may  each  bring  their  writ  of  error,  {p) 

And  in  all  cases  alike,  if  plaintiff  obtain  a  verdict,  and  Rule  for  a  new 
the  defendant  apply  for  and  obtain  a  new  trial,  proceedings  ©f  p,^eedm  s 
will  be  stayed  against  the  other  defendants  till  the  ultimate        \ 
decision  of  the  cause,  {q) 

The  rule  being  granted  as  a  favour  to  the  defendant,  does  Consolidation 
not  bind  the  plaintiff:   accordingly,  if  a  verdict  passes  in  J,^^  thTplaln- 
favour  of  the  defendant  at  the  first  trial,  on  the  ground  of  ^ 
any  variance  between  the  declaration  and  the  proof,  or  if 
fresh  evidence  have  been  subsequently  discovered,  the  court 
will  allow  the  plaintiff  to  open  the  consolidation  rule  and 
try  one  of  the  other  causes  included  in  the  rule  on  an  amended 

(/)  Foster  v.  Alvcz,  ibid.  896.  (p)  Aylwin    o.  Favine,   S   Bos.  & 

(m)  Ibid.  897.  Pull.  N.  R.  43a 

(m)  Camden  v.  Edie,  1  H.  Bl.  21.  (9)  Hodgson  0.  Richardson,  S  Burr, 

(o)  GUI  V.  Hinckley,  1  Moore,  79.  1477. 
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Of  the  con- 
solidation rule. 


When  rule  is 
opened  on 
plaintiff's  ap" 
plicatioth  the 
court  will  ex- 
tend the  terms 
on  which  the 
fiist  trial  took 
place,  to  the 
subsequent  ac- 
tions. 


AKter,  where 
plaintiff  pro- 
ceeds to  try 
the  second 
cause  without 
such  applica- 
tion. 

After  enteruig 
into  rule  to 
abide  by  the 
determination 
of  court  on  a 
point  of  law, 
such  rule  can- 
not be  opened 
on  affidavit  of 
matters  of  fact, 
which  might 
have  been  gone 
into  at  the 
trial. 

Read  v.  Isaacs, 
6  Moore,  437. 


declaration^  and  with  the  additional  evidence  (r) :  nor  will 
they  restrain  him  from  bringing  such  second  action  till  the 
costs  of  the  first  are  paid,  (js) 

If  the  plaintiff  applies  to  the  court  for  leave  thus  to  open 
the  rule,  and  proceed  to  trial  with  one  of  the  other  causes, 
the  court,  in  granting  his  application,  will  generally  extend 
to  the  second  trial  all  such  terms  made  compulsory  on  the 
defendant  in  the  first,  as  may  be  required  for  ^^  achieving  the 
justice  of  the  case." 

Thus,  where  plaintiff  having  been  defeated  in  his  first 
action  (the  defendant  in  which  had  agreed  to  permit  the  cap- 
taints  deposition  to  be  read  in  evidence  upon  the  trial)  by  a 
variance  between  the  declaration  and  the  proof,  the  court,  on 
his  application  to  open  the  rule,  imposed  it  as  a  term  on  the 
defendant  in  the  second  trial,  that  it  should  be  tried  in  like 
manner  and  with  the  like  evidence,  (t) 

Where,  however,  the  plaintiff  proceeds  to  trial  of  the 
second  cause  without  having  applied  to  the  court,  he  cannot 
have  the  benefit  of  any  terms  which  were  imposed  on  defend- 
ants by  the  consolidation  rule,  (u) 

Where  several  underwriters  entered  into  a  consolidation 
rule  to  abide  by  the  determination  of  the  Court  in  Banc, 
upon  a  point  reserved  for  their  consideration  at  the  trial  of 
a  cause, — viz.  as  to  whether  a  notice  of  abandonment  bad 
been  given  in  due  time,  the  court  would  not  allow  such  rule 
to  be  opened  on  an  affidavit  stating  that  the  owner  had 
received  letters  from  the  captain  abroad,  informing  him  of 
the  loss  and  sale  of  the  ship  before  the  arrival  of  the  captain 
in  London :  the  court  said  that  notice  should  have  been  given 
to  produce  those  letters  at  the  trial,  or  they  should,  at  all 
events,  have  been  adverted  to  by  aflidavit,  when  the  court 
was  moved  on  the  point  reserved,  (v) 

Where  several  underwriters  to  a  policy  had  entered  into 
a  consolidation  rule  to  abide  the  event  of  the  verdict,  and  the 


(r)  Cohen  v.  Bulkley,  5  Taunt.  165. 
Doyle  V.  Douglas,  4  B.  &  Ad.  544. 

(#)  Doyle  V,  Douglas,  4  B.  &  Ad. 
544. 


(0  Cohen  p.  Bulkley,  5  Taunt  164. 
(u)  Long  V,  Douglas,  4  B.  &  A<1- 
545.  note. 

(v)  Ucad  V.  Isaacs,  6  Moore,  4S7. 
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cause  at  Nisi  Prius  was  referred  to  an  arbitrator  to  assess  Of  tiie  con- 

the  damages^  who  awarded  the  aggregate  sum  due  to  the 1 

assured  from   the  whole  body  of  underwriters,   the  court  unde7a"on- 

would  not,  without  consent  of  the  underwriters,  order  it  to  solidation  mie, 

-^,,,  ,  ,  -         and  referred  to 

be  referred  back  to  the  arbitrator  to  insert  the  amount  due  arbitration, 
from  each  underwriter  individually,  (w)  fe^^^Uck^* 

Formerly,  before  the  New  Rules  of  Pleading  came  into  because  ar- 

,  1  .»       >.  7        bitrator  has 

operation,  consolidation   was  not  granted  until  after  plea  only  awarded 
pleaded:  now,  however,  tlie  practice  is  understood  to  be  to  ^^^^^' 
consolidate  at  an  earlier  stage :  thus,  in  one  case,  the  court  niages. 

,.  ,  .  ,  Kynaston  t». 

granted  the  rule  to  consolidate  two  actions  on  the  same  Liddeii,  s 
policy,  where  the  application  was  made  after  a  declaration    ^  ****7'  ^'^' 

*^        J^  ^^^  At  what  time 

had  been  delivered  in  the  one,  and  an  appearance  entered  m  applied  for. 
the  other,  {x) 

Practical  directions  as  to  the  mode  of  making  the  application 
will  be  found  in  the  last  edition  of  Archbold's  Practice,  (y) 

The  rule  of  Hilary  Term,  2  W.  4.  c.  104.,  directs  that  Cosu  on  pay- 
**  where  money  is  paid  into  court  in  several  actions  which  -^xo  court. 
are  consolidated,  and  the  plaintiff,  without  taxing  costs,  pro- 
ceeds to  trial  on  one  and  fails,  he  shall  be  entitled  to  costs  on 
the  others  up  to  the  time  of  paying  money  into  court,  (z) 

(w)  Kynaston  v.  LiddcU,  8  Moore,  (y)  Vol.  ii.  p.  1 1 76.  8th  ed. 

S93.  (z)  For    the    former    practice,  see 

(jr)  Hollingsworth   o.    Brodrick,  4  Cliitty*s  Archbold,  vol.  ii.  p.  1188.  ed. 

Ad.  &  £11.646.  1847. 
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CHAP.  VI. 


CHANGE  OF   VENUE. 


Change  of 
venue. 


Rule  of  Mon- 
del  V,  Steele,  a 
to  change  of 
venue. 

Rule  as  to  po- 
licies of  insu- 
rance as  laid 
down  by  Mr. 
Marshall. 


Cases  support- 
ing this  posi- 
tion. 


Changes  of 
venue  refused 
where  action 
brought  in  co- 
venant. 


§  444.  The  rule  as  to  change  of  venue  laid  down  hj  the 
Court  of  Exchequer,  in  the  case  of  Mondel  ».  Steele,  is,  **  that 
in  all  actions  on  contracts,  though  in  writing,  except  on 
specialties,  bills,  and  notes,  the  venue  may  be  changed  on 
the  usual  aflSdavit."  (a) 

Mr.  Marshall,  therefore,  appears  to  lay  down  the  law,  as 
to  this  point,  with  perfect  accuracy,  when  he  says,  **  If  the 
venue  in  the  declaration  on  a  policy  be  laid  in  a  wrong 
county,  the  court,  upon  motion,  will  change  it  to  the  county 
where  the  policy  was  made,  unless  it  be  by  deed,  in  which 
case  the  court  will  not  change  the  venue  without  some  special 
ground  being  laid,  to  induce  them  to  depart  from  the  general 
rule."  (*) 

Of  the  authorities  he  cites  for  this  position,  that  most  to 
the  purpose  is  the  case  of  Howarth  v.  Willett,  reported  in 
Strange,  where  the  venue  of  a  declaration  on  a  policy  having 
been  laid  in  Lancashire,  Strange  moved,  on  an  affidavit,  that 
it  was  signed  at  Bristol,  to  change  the  venue  to  Somerset- 
shire: and  the  court  only  refused  the  application  on  the 
ground  of  the  delay  which  would  be  caused  by  the  change 
as  proposed,  the  Spring  assizes  not  being  held  at  Bristol  (c) 

In  a  case  decided  since  the  publication  of  the  last  edidoo 
of  Mr.  Marshall's  work,  the  Court  of  Exchequer  refused  to 
change  the  venue  in  an  action  of  covenant  on  a  policy  of 
insurance,  the  instrument  beinff  under  sealed);  so  that  this 
case  is  no  authority  against  the  position  laid  down  by  Mr. 
Marshall    The  real  question  appears  to  be,  what  is  the  cause 


(a)  Per    Parkc»    B.,   in    Mondel  v, 
Steele,  8  Mees.  &  Wcls.  641. 
(6)  Maisball  on  Ins.  701. 


(c)  Howarth  r.  Willett,  2  Sir.  IlSa 
id)  Smith  •.  Stanficld,  1  M*acUBd 
&  Toun^,  SI  9. 
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▼enue. 


of  action  in  an  action  on  a  policy  of  insurance  ?  it  is  sub-  Ch*nge  of 
mitted  that,  as  against  the  particular  underwriter^  who  is 
the  defendant  in  the  action^  the  cause  of  action  on  the  policy 
is  his  subscriptioriy  and  consequently  that  the  venue  may  be 
changed,  where  the  policy  is  not  under  seal,  to  any  county 
where  such  subscription  was  written,  {e) 

(e)  Id  the  case  of  Howarth  v.  Wil-     subscription  to  the  policy  seems  as- 
let  tt  S  Str.  1180.»  the   signature    or    sumed  as  the  cause  of  action. 
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OF   THE  PLEAS. 


riDce. 


Of  the  pleas.      FORMERLY  the  only  plea  of  frequent  occurrence  in  actioiu 

on  policies  of  insurance  was  the  general  issue,  under  which 
the  defendant  was  enabled  not  only  to  dispute  every  &ct 
alleged  in  the  declaration^  but  also  to  give  in  evidence  almost 
every  matter  —  such  as  illegality,  misrepresentation,  change 
of  voyage,  deviation,  breach  of  warranties,  unseaworthiness, 
&c.  —  which  went  to  disaffirm  the  contract,  or  to  dischai^ 
the  plaintiff's  demand  under  it.  (a) 
New  Rules  of  Now,  howcvcr,  tlic  New  Rules  of  Pleading  relating  to  this 
Pleading  as  to    matter  declare,  1.  "  That  the  plea  of  non  assumpsit  shall  ope- 

pleas  on  poll-  *^  *  * 

cies  of  insu-       rate  Only  as  a  denial  in  fact  of  the  express  contract  or  promise 

alleged,  or  of  the  matters  of  fact  from  which  tlie  contract  or  ^ 
promise  alleged  may  be  implied  by  lawJ^  (b)  And,  by  way  of 
example,  they  state,  that  in  an  action  on  a  policy  of  in* 
surance  the  plea  will  operate  as  a  denial  of  the  fact  of  the  «i- 
scription  to  the  alleged  policy  by  the  defendant ;  but  not  of 
the  interest,  of  the  commencement  of  the  risk,  of  the  ion, 
or  of  the  alleged  compliance  with  warranties.  The  role 
further  provides,  "  That  in  every  species  of  assumpsit  off 
matters  in  confession  and  avoidance,  including  not  onhf 
those  by  way  of  discharge,  but  those  also  which  show  the 
transaction  to  be  void,  or  voidable,  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 

(et)  Marshall  on  Ins.  701,  702.  deed  in  point  of  fact  omfy,  and  all  other 

(6)  Reg.   Gen.  Hil.  Term,  4  W.  4.  matters  must  be  specially  ploKled,  in- 

Pleadings  in  particular  actions;  No.  1.  eluding  matters  which  make  the  deed 

assumpsit.  —  In  covenant  or  debt  (should  abtolutely  voidf  as  well  as  those  vfaick 

the  action  on  the  policy  be  in  either  of  make   it   voidable.      Nmnqmam  imiehi' 

those  form!*),  the  rule  declares,  (No.  2.)  tatus  has  the  same  operation  as  noo 

that  the  plea  of  non  ett  factum  shall  assumpsit 
operate  at  denial  of  the  execution  of  the 
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And,  hj  way  of  instance^  again,  as  far  as  relates  to  policies  Of  the  pleas. 
of  insurance,  the  rule  specifics,  "unseaworthiness,  misrepre^ 
sentation,  concealment,  and  deviation  "  as  amongst  those  matters 
which  must  be  specially  pleaded. 

We  will  consider  briefly  the  decisions  that  have  taken 
place  both  as  regards  the  operation  of  the  general  issue,  and 
the  mode  of  pleading  specially  to  actions  on  policies,  since 
these  rules  were  framed ;  and  then  consider  the  subject  of 
payment  of  money  into  court. 

Sect.  I.   Of  the  Operation  of  the  General  Issue  as  pleaded 
to  Policies  of  Insurance  since  the  New  Rules. 

§  445.  When  the  rule  gives  as  an  illustration  of  the  effect  ^-w*  atsvmpsit 
of  non  assumpsit  when  pleaded  to  a  policy  of  insurance,  that  it  a  policy  of  in. 
denies  the  subscription  to  the  alleged  policy  by  the  defend-  Jhe^kilfe  of 
ant,  it  tnses  this  merely  as  an  example,  and  does  not  mean  *^«  contract  as 

.  .         ^  alleged  in 

to  confine  the  effect  of  the  plea  to  a  simple  denial  of  the  fact  the  declara- 
of  subscription :  at  all  events,  it  does  not  limit  its  effect  to     ^°* 
that  of  merely  traversing  the  fact  of  the  defendant's  having 
subscribed  the  policy  on  which  the  action  is  brought,  but  of 
his  having   subscribed   the  alleged  policy,  that  is,  such  a 
policy  as  the  plaintiff  has  set  out  in  his  declaration :  it  denies, 
in  fact,  the  making  of  the  contract  declared  upon.     Hence,  if  A  plea  denying 
the  declaration  alleges  that  the  policy  was  "caused  to  be  «* was  caused  to 
made  by  the  plaintiff,"  through  the  medium  of  certain  policy  {'eff^^fn  t^e^" 
brokers  (in  the  usual  form),  a  plea  traversing  the  fact  that  declaration"  is 
the  policy  was  "  caused  to  he  made  by  the  plaintiff  modo  et  amounting  to 
farmd "  is  bad,  as  amounting  to  the  general  issue ;  for,  as  Jliuf*"^*^*^ 
Baron  Parke  observed,  non   assumpsit,  pleaded  to  such  a 
declaration,  "  puts  in  issue  not  merely  the  subscription  to  a 
policy  containing  the  particular  terms  alleged,  but  to  a  policy 
caused  to  be  made  by  the  plaintiff  and  containing  those  terms." 
**  A  contract,"  contended  his  lordship,  "  imports  that  there 
are  two  parties  to  it ;  and  a  denial  of  the  contract  alleged  is  a 
denial  of  a  contract  vnth  the  plaintiff"  (c) 

(c)  Sutherland  v.  Pratt,  11  Mces.  &  Wels.  206.     See  the  observations  of 
tlM  lesmed  judge,  ibid.  SI 4. 

4  M   4 
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Operation  of  On  the  same  ground,  where  it  was  alleged  in  the  de- 

—  claration  that  the  parties  actually  effecting  the  policy  had 

ny ing*th*t  par-  ^^^^  8^  "  ^  ^^^  agcnts  for  the  plaintiff,  and  on  his  aoconot, 
ties  actually  ef-  j^^^j  foj.  j^jg  ^gg  j^^j  benefit ; "  and  that  they  were  perscms 

fectmg  the  po-  '  . 

licy  had  done  wlio  had  received  the  order  for^  and  effected^  the  policy  as  his 
forthepurn-  agents  (in  the  common  form  under  28th  G.  3.  c  66.)  —  a 
**^'"  plea  traversing  this  allegation  mode  et  formd  was  held  bad, 

as  amounting  to  the  general  issue,  {d) 
So  a  plea  de-  Further,  non  assumpsit  puts  in  issue  the  consideration  given 

of'^e^rr^"*  by  the  plaintiff  for  the  defendant's  promise,  as  weU  as  the 
mium.  promise   itself  (e):   now   the   consideration  for  the  xaAst- 

writer's  promise  is  the  premium :  hence  a  plea  denying  that  the 
plaintiff,  or  any  one  on  his  behalf,  had  ever  paid  the  premium^ 
or  any  part  thereof,  to  the  defendant  modo  etform&y  as  allq^ed 
in  the  declaration,  was  held  bad,  as  amounting  to  non  as- 
sumpsit (/) 
London  and  By  1 1  G.  2.  c.  30.  s.  43.,  the  London  Exchange  and  the 

chuige  As-  Koyal  Exchange  Assurance  Companies  are  allowed  to  plead 
furance  Com-     ^^i  ^^j^/    qj-  ^j^^  ^gf  factum,  and  thereunder  rive  the  special 

pantes  are  en-  '  ^  -^  '  ^      ^  ... 

titled  to  plead    matter  in  evidence ;  and  the  plaintiff,  upon  issue  joined  on 

non  est  factum  .        ,  -      .  .i_       • 

Bad  nil  debet  by  such  pleas,  may  rccovcr  such  damages  as  the  jury  may,  on 
statute.  ^jjg  evidence,  think  him  entitled  to. 

Since   the  Reg.    Gen.   Hil.   T.  1  Vic,  the  words  **by 
statute  "  must  now  be  inserted  in  the  margin  of  such  plea,  {g) 


Sect.  II.  Pleas  in  Denial.  —  Traverses, 

Picas  in  denial.  §  446.  Of  coursc  it  Cannot  be  expected  that  any  thing 
—  raverses.  jjj^^  ^  complete  enumeration  of  the  different  pleas  of  this  kmd 
Everv  material   ^|^j^|.  i^q^^q  becu  adopted  in  practice  since  the  New  Rules  can 

fact  alleged  in  ^  . 

the  declaration  hcrc  be  given :  it  will  be  suflScient  to  observe  that,  since  those 
ally  traversed,  rulcs,  cvcry  material  fact  alleged  in  the  declaration  which  the 
disputed  *°  ^     defendant  may  desire  to  have  the  opportunity  of  contesting 

(d)  Redmond  v.  Smith,  7  Man.  &  (/)  Sutherland  v,  Pratt,  11  Meet. 
Gr.  457.  &  Wels.  296. 

(e)  Bennion  v.  Davison,  3  Mces.  &  (a)  Sec  ace.  Hills  v.  London  Ass. 
Wcls.  179.  Comp.,  5  Mees.  &  Wels.  569. 
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on  the  trial  must  be  specifically  traversed  modo  etformd :  a  Pleas  in  denial. 

few  of  the  pleas  in  denial  of  more  ordinary  occurrence  in  "Z 

practice  are  here  mentioned. 

1.  Denial  that  plaintiff  was  interested  at  the  time  of  loss:  —  i.  Denial  that 
As  we  have  seen^  the  declaration  must  always  contain  an  interested  at 
averment  of  interest;  and  if  this  is  meant  to  be  disputed,  it  ^*™®  of  loss. 
must  be  traversed  modo  et  formd  as  alleged.  (A)     This  is  the  Cases  in  which 
proper  mode  of  pleading  when  the  defendant'if  case  is,  that  Merest,  as  ai- 
the  party  or  parties  in  whom  the  interest  is  alleged  in  the  **^s*^»  *®  ^**f    - 

r       J  r  o  proper.mode  of 

declaration  either  never  had  any  insurable  interest  in  the  pleading. 
subject  of  insurance,  or  had  parted  with  their  interest  before 
the  loss. 

Thus,  where  a  declaration  on  a  policy  on  profits  alleged  Case  in  which 
'*  that  the  plaintiffs  were  interested  in  the  profits  to  arise  and  est  passed  to 
be  made  from  the  sale  and  disposal "  of  a  quantity  of  palm  J^*;I|^|"J ^^ 
oil ;  and  the  defendant's  case  was,  that,  there  having  been  ^b»f*>  ^^^e  pro- 

o  ini'i  ii»«/*»      fi^*  insured  arc 

only  a  verbal  agreement  for  sale  of  the  oil  to  the  plamtins,  to  accrue. 
they  had  no  insurable  interest  in  the  profits  to  be  derived 
therefrom  —  it   was  held   that  this  defence   was   properly 
raised  by  a  plea  denying  that  plaintiffs  were  interested  in  the 
profits  to  be  made  by  the  sale  of  the  oil  modo  etformd.  (i) 

Again,  where  the  declaration  "  alleged  "  that  Page,  Cham*  Case  where  one 
berlain,  and  Banks  were,  during  the  risky  and  until  and  at  the  Jm  asSgi^d 
time  of  loss,  interested  in  the  ship  to  the  amount  insured ;  *^«y  *"'  *»"*«*•- 

n    1    o  iTk  t     n  11  *'^  before  loss. 

and  the  point  of  defence  was,  that  Page,  before  the  loss, 
had  parted  with  his  third  share  in  the  ship  to  Banks,  and 
thereby  put  an  end  to  his  interest  in  the  policy  —  this  de- 
fence was  given  under  a  traverse  "  that  Chamberlain,  Page, 
and  Banks  were  interested  in  the  ship  during  the  risk,  modo  et 
farmd.''  (j) 

To  a  declaration  on  a  policy  "  lost  or  not  lost,**  for  an  That  damage 
average  loss  on  goods,  it  is  no  answer  to  plead  that  the  goods  ^cn!^d  before 
were   so   damaged  as  alleged  in  the  declaration  before  the  plaintiff  was 

.  k  '       1  \  interested,  is 

plaintiff  acquired  or  had  any  interest  in  them,  {k)  no  answer  on 


(K)  Mills  t^.  Campbell,  S  Y.  &  C.  {j)  Powles  v.   Innes,   1 1  Mees.  & 

S89.  Wels.  10. 

(0  Stockdale  v,  Dunlop,  6  Mpes.  &  (A)  Sutherland  o.  Pratt,  1 1  Mees. 

Wcls.  <i24.  &  Wcis.  296.  8th  plea.     For  a  general 


a  policy,  "  lost 
or  not  loMt,'* 
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Pleas  in  denial.       2.  Denial  that  Loss  or  Damage  took  place^  as  allegedy  or 
j^fl^  caused  by  any  Peril  insured  against:  —  The  defendant^ 

2.  Denial,  i  i        i  i  *  »  .        ^i* 

cither  that  lo»  ^  wc  havG  already  seen,  has  a  good  answer  to  the  action^  if 
aneir«Sl*orby  ^^  ^^  prove  that  the  loss  did  not  take  place^  as  alleged  in 
one  of  the  risks  the  declaration ;  he  frees  himself  from  all  liability  on  the  poKey, 

insured  against.    ,  »/  ^       ^ 

if  he  can  show  that  the  cause  of  loss  was  not  one  of  the  perils 
insured  against ;  accordingly,  he  may  traverse  either  or  both 
of  these  propositions,  as  may  best  suit  the  real  nature  of  bis 
defence. 


Denial  that 
loss  was  by  a 
peril  insured 
against,  under 
the  general 
sweeping 
clause,  **  all 
perils,  losses, 
misfortunes, 
&c.- 


Evidence  that 
loss  arose  from 
negligent  load- 
ing may  be 
given  under 
this  traverse 


Thus,  where  the  loss  alleged  in  the  declaration  waa  that 
the  ship  was  bilged,  and  rendered  innavigable  by  the  breaking 
of  tackle  in  getting  her  out  of  a  dock  where  she  had  been  re- 
paired^ the  defendants,  under  a  traverse  of  the  allegation  of 
loss,  modo  etformdy  were  allowed  to  contend,  that  such  a  loss 
as  described  in  the  declaration  was  not  comprised  under  the 
general  and  sweeping  clause  of  the  policy,  "  all  other  perils, 
losses,  and  misfortunes."  (/) 

Where  the  declaration  alleged  a  total  loss  "  by  perils  and 
dangers  of  the  seas,  and  other  perils,  losses,  and  misfortunes, 
insured  against  by  the  said  policy,"  and  the  plea  travened 
this  allegation  modo  et  forma^  the  defendant  was  allowed  to 
contend  under  such  plea,  that  the  loss  was  the  result,  not  of 
perils  of  the  seas,  nor  any  perils  insured  against ;  but  of  the 
negligent  mode  of  loading  the  cargo,  (m) 

It  may  be  observed,  that  this  defence  can  never  be  success- 
fully established,  when  it  appears  (as  will  almost  always  be 
the  case)  that  the  proximate  cause  of  loss  was  the  perils  of 
the  sea. 

In  one  case  defendants,  under  a  traverse  that  the  ship 


Query,  whether 
dt^fcnce  that 

loss  was  caused  lost,  modo  et  formd,  as  alleged  in  the  declaration,  attempted 
bytuueuimirMt-  to  givc  evideucc  tending  to  show  that  the  real  cause  of  loss 
lie  given  under    ^as  unseaworthiness :    but,  as  the  seaworthiness  of  the  ship 

a  general  de- 
nial of  the  loss 
as  alleged? 


form  of  pica  denying  interest  on  goods 
at  time  of  loss,  see  Pearson  on  PI. 
p.  336. ;  and  see  note  as  to  the  form 
of  plea  when  the  interest  is  laid  **  in 
A.,  B.,  C,  or  D.,  or  some  or  one  of 
them.**     Ibid,  note  (y). 


(0  De  Vaui  ».  J^Aimb,  5  Bb^^ 
N.  C.  519. 

(m)  Redman  e.  WUaoo,  14  Ifcci.  & 
Wels.  476. 
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bad  been  admitted  by  an  express  clause  in  the  policy,  the  Pleas  in  denial. 

^■^  Traverses. 

jury  were  held  to  have  been  rightly  directed  to  throw  this 

evidence  out  of  their  consideration  (71) :  as  the  New  Bules 
expressly  require  that  unseaworthiness  should  be  specially 
pleaded,  it  would  not,  it  is  apprehended,  be  competent  to  the 
defendant  to  rely  upon  it  in  any  case  as  a  defence  under  a 
general  traverse  that  the  loss  was  caused  as  alleged.  ((?) 

3.  Denial  that  the  Goods  were  loaded  on  board,  ^c, :  —  3.  Denial  that 

ffooos  were 

If  the  policy,  as  is  generally  the  case,  expresses  that  the  loaded  on  board 

risk  on  goods  is  "  to  begin  from  the  loading  thereof  on  board  ^^^  ®*  forma. 

the  ship,"  such  policy  will  only  attach  on  goods  loaded  on 

board  at  the  terminus  a  quo,  or  port  of  loading,  named  in  the 

policy :  if  it  expresses  that  the  risk  is  to  begin  ^^  from  the 

loading  of  them  on  board  the  ship  at  any  named  place,"  it  will 

only  attach  on  goods  loaded  on  board  there. 

If  the  defendant's  case  is,  that  the  goods  were  not  thus 
loaded  on  board,  he  should  deny  the  allegation  in  the  policy 
that  the  goods  were  loaded  on  board  modo  etformd. 

If  his  case  is,  that  though  the  goods  were  so  loaded,  yet  Denial  that 
they  were  not  intended  to  be  carried  on  to  the  port  of  de-  loaded  orTboard 
stination,  then  he  should  deny  that  the  goods  were  loaded  ^^^  '^*  voi/uffe. 
on  board ybr  the  voyage,  (p) 

This  mode  of  pleading  will  be  found  useful  in  policies  on  Useful  in  ac- 
freight,  when  there  is  reason  to  believe  either  that  none  of  policies.  '^"^ 
the  goods,  or  only  part  of  the  goods,  were  actually  shipped 
on  board  at  time  of  loss,  {q) 

4.  Denial  that  any  Goods  were  contracted  for,  8fc,,  at  time  ^-  Denial  (to  a 

Aiii  /»!  1  11        1.  -I    declaration  on 

of  Loss: — Although  none  or  the  goods  were  actually  shipped  a  freight  po- 
on  board  at  the  time  of  loss,  yet,  if  at  that  time  they  were  ll^ds^wcre"^ 
contracted  for,  and  ready  to  be  so  shipped,  the  policy  on  the  contracted  for, 
freight  which  is  to  arise  from  their  carriage,  attaches :  if  the  of  ioss. 
defendant's  case  is,  that  there  was  no  legal  contract  for  the 

(n)  Parfitt  v.  Thompson,  13  Mees.  (g)  As  to  the  law  where  only  part 

&  Wels.  392.     Phillips  v,  Nairne,  16  of  the  goods  are  put  on  board,  Forbes 

L.  J.  C.  PL  194.  S.  P.  V,  Aspmall,  13  East,  323.    Where  none 

(o)  See  ibid.  put  on  board,  but  all  contracted  for, 

(p)   See  case  in  which  both  pleas  Dc  Vaux  o.^  J*Ansen,  5  Bingh.   N.C. 

were  allowed  togeth<ir,  Roid  v,  Rew,  5J9, 
2  DowL  P.  C.  N.  S.  543. 
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5.  Denial  of 
compliance 
with  express 
warranties. 


Pleas  in  denial,  goods  at  the  time  of  I088,  he  may  raise  such  defence  under  a 

"Z. denial,  that  goods  at  that  time  were  procured  or  contracted 

for  as  alleged  in  the  declaration,  (r) 

5.  Denial  of  Compliance  with  Warranties:  —  The  de- 
claration, as  we  have  already  seen,  must  all^e  compliance 
with  every  warranty  expressed  in  the  policy;  and  the 
defendant  was  formerly  permitted  to  give  evidence  of  non- 
compliance under  the  general  issue :  there  can  now,  however, 
be  no  doubt,  that,  if  he  means  to  rely  upon  this  defence,  he 
must  plead  it  specially  in  the  form  of  a  denial  of  the  com- 
pliance with  the  warranty,  as  alleged  in  the  declaration,  moda 
et  forma;  for  the  New  Rules,  as  to  this  point,  expressly  declare 
that  non-assumpsit  shall  not  operate  as  a  denial  ^^  of  the  al- 
leged compliance  with  warranties,^^ 

If  the  defence  be  that  the  policy  was  made  subject  to  a 
condition  that  has  not  been  complied  with,  and  is  not  set  out 
in  the  declaration,  the  non-compliance  with  such  condition 
should  be  pleaded  in  confession  and  avoidance,  {s) 


Of  pleas  in 
confession  and 
aToidaiice. 

What  defences 
must  be 
pleaded  by 
way  of  confes- 
sion and  avoid- 
ance. 


Sect.  II.   Of  Pleas  in  Confession  and  Avoidance. 

The  cases  pf  "  unseaworthiness,  misrepresentation,  conceal* 
ment,  and  deviation,^  pointed  out  by  the  rule,  are  only  men- 
tioned as  illustrations,  and  by  no  means  comprise  every 
matter  which  must  be  specially  pleaded,  by  way  of  confes- 
sion and  avoidance,  to  a  policy  of  insurance. 

We  will  select  some  instances  from  the  course  of  English 
jurisprudence  since  these  rules  became  imperative  on  the 
courts,  in  order  to  show  the  mode  in  which  these  defences 
ought  to  be  framed,  referring  the  reader  for  the  forms,  either 
to  the  reports  themselves,  or  to  works  professedly  devoted  to 
the  subject  of  pleading. 


(r)  See  form  of  plea  to  this  effect  in  subject  to  a  condition  that  ship  was  to 

De  Vaux  v.  J*Anscn,  5  Bingh.  N.  C.  be  surveyed,  and,  if  repairs  feuad  ne- 

519.  cessary  on  survey  were  not  done,  in- 

(«)  See  form  of  plea  setting  up  as  a  surancc  was  to  cease.     Stewart  o.  Wil- 

defence  that  the  insurance  was  made  son,  12  Mees.  &  VlTeli.  II. 
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Art.  1.  Plea  of  Unseaworthiness, 

§  447.  The  implied  warranty  of  seaworthiness  relates,  as  we  Plea  of  unsea- 
have  elsewhere  seen,  even  in  a  time  policy,  solely  to  the  com-  arising  after 
mencement  of  the  risk :  any  plea,  therefore,  setting  up  as  a  roe„t*^of^^e"*'*^' 
defence  unseaworthiness,  accruing  or  caused  in  the  course  of  n»k  is  no  de- 
the  voyage,  will  be  bad  (as  it  seems)  on  general  demurrer  (^): 
the  only  exception,  perhaps,  being  in  those  cases  where  it  is 
necessary,  for  the  safe  navigation  of  the  ship,  that  she  should 
have  a  pilot  in  going  out  of  any  intermediate  port  in  the 
course  of  the  voyage,  where  pilots  are  kept  and  required  to 
be  taken  on  board,  and  she  is  lost  in  consequence  of  not 
taking  one.  {u) 

To  a  declaration  on  a  time  policy,  alleging  a  total  loss  by  ^"*ry«  whether 

_  a  pica  alleging 

perils  of  the  seas,  the  defendant  pleaded,  that  during  the  time  the  loss  to  have 

for  which  the  ship  was  insured^  and  before  the  loss,  the  ship  unseawoAhi-  ^ 

was  damaged  and  unseaworthy ;  but  by  reasonable  care^  and  "®*»»  owing  to 

TT»T  1  ^''®  gross  negli- 

at  small  cost^  compared  with  her  value^  she  might  and  ought  to  gence  of  plain- 
have  been  by  the  plaintiff  repaired  and  rendered  seaworthy ;  yet  i,^  havIn2*no- 
the  plaintiff,  "  well  knowing  the premises^^  did  not  repair,  &c,  ^^^^ **^** '*^- 

.  .  .  .  pairs  might  be 

but  she  remained  unseaworthy  till  the  time  of  the  loss :  this  plea  done  at  a  small 
was  demurred  to  on  the  sole  ground  that  it  did  not  aver  the  to'the^hip"* 
lass  to  have  been  caused  by  the  neglect  to  repair :  and  on  that  ^"l"®  ^^^"  ^^' 

,  ,      ,  paired — would 

ground  the  court  held  it  clearly  bad ;  but  intimated  also,  that,  be  a  good  plea. 
even  apart  from  this,  it  would,  at  all  events,  have  been  bad  :  ^"^  ^  ^^^ 
1.  for  not  averring  that  the  failure  to  repair  was  owing  to 
ffross  negligence  on  the  part  of  the  plaintiff;  2.  for  not  show- 
ing with  sufficient  distinctness  that  the  plaintiff  knew  the 
damaged  state  of  the  ship,  and  the  possibility  of  repairing  her 
at  comparatively  small  cost,  (v) 

It  appears,  however,  very  doubtful,  from  the  more  recent 
cases,  whether,  even  with  these  additional  averments,  the 
plea  could  have  been  supported,  the  effect  of  these  cases 

(0  Diion   9.    Sadler,   5    Mees.    &  7  Ad  &  Ell.  40.   Phillips  v,  Hcadlara, 

W«Is.  405.     8  Mecs.  &  Wcls.  895.  2  B.  &  Ad.  S80. 

(«)  See  the  observations  of  Pattc-  (»)  Hollingsworth   v,    Brodrick,    7 

son,  J.,  in  Hollingsworth  v.  Brodrick  Ad.  &  £11.  40. 
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Unseaworthi-     being,  that  unscaworthmess,  arising  after  the  commencement 

of  the  risk,  though  occasioned  by  the  fault  of  the  master,  and 

distinctly  shown  to  be  the  remote  cause  of  loss,  is  no  answer 

to  an  action,  even  on  a  time  policy,  where  the  proximate 

cause  of  loss  is  perils  of  the  sea. 

A  plea  that  Thus,  in  an  action  on  a  time  policy,  in  which  the  loss  was 

slonedTbyuiv^     alleged  in  the  declaration  to  be  by  perils  of  the  seas,  the  plea 

scaworthineM,     admitting  the  loss  to  be  caused  as  laid  in  the  declaration, 

arising  from  ^ 

the  wilful  (but  avcrrcd  it  to  have  been  occasioned  by  the  wilful  (but  not 
miscond^ct°of  barratrous)  act  of  the  master  in  heaving  ballast  overboard 
the  master         while  the  ship  tcas  at  sea  under  the  policy^  whereby  she  was 

dunng  the  pe-  '  r        u '  ^ 

riodofthe  risk  rendered  unseaworthy^  &c.  The  replication  traversed  that 
non  obstante  the  loss  was  SO  occasioncd  as  alleged  in  the  plea,  modo  etfarmd : 
veredicto,  ^  vcrdict  having  been  entered  for  the  defendant  on  this  issue, 

the  court,  after  argument,  set  it  aside,  and  ordered  judgment 
to  be  entered  for  the  plaintiff,  non  obstante  veredicto,  on  the 
ground  that  the  plea  was  bad  in  substance,  as  the  defence  it 
substantially  set  up  —  viz.  unseaworthiness,  occasioned  by  the 
wilful  misconduct  (not  amounting  to  barratry)  of  the  plain- 
tiff's agents,  after  the  commencement  of  the  risk  —  was  no 
answer  to  the  action,  (w) 
Proper  form  of  The  proper  form  of  plea  appears  to  be  that  given  by  Mr. 
plea.  Pearson  (or),  or  that  which  was  employed   in  the   case  of 

De  Vaux  v.  J'Ansen,  viz.  "  That  the  said  ship  was  not,  at 
the  time  of  the  commencement  of  the  risk  insured  agunst 
by  the  said  policy  in  the  declaration  mentioned,  seaworthy," 
concluding  with  a  verification,  (y) 
Plea  of  non.  ^^  Stewart  V.  Wilson  will  be  found  the  form  of  a  plea 

compliance         which,  mutatis  mutandis,  may  be  found  practically  useful, 

with  the  orders  •'  /».  i-i 

of  managing  Setting  up  as  a  dcfcnce,  by  way  of  confession  and  avoidance, 
an  insurincc  ^  ^^**  ^^^  plaintiff  had  not,  after  due  notice,  complied  with  an 
association,        order  bv  the  managing  underwriters  of  a  mutual  insurance 

whereby  ship,  ^     ^  . 

by  the  rules  of  association,  to  get  certain  stores  and  repairs  which,  in  their 
was^ea^  *°"'  judgment,  they  deemed  necessary,  and  without  which  it  was 


worthy. 


(tv)  Dixon   17.  Sadler,   5   Mees.    &  also   Redman  v.  Wilson,   14MeeiL& 

Wels.  405.,  affirmed  in  error,  8  Mees.  Wcls.  476.  See  other  forms  in  Chitty^s 

&  Wels.  895.,  and  followed  in  Redman  Pleading. 

V.  Wilson,  14  Mees.  &  Wels.  476.  (y)  De  Vaux  v.  J^Ansen,  5  Bingk. 

(x)  Pearson  on  Pleading,  538.    Sec  N.  C.  519. 
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provided,  by  one  of  the  rules  of  the  association,  that  the  ship  Unseawonhi- 

should  not  be  insured:    the  issue  raised  was,  whether  the  

failure  to  provide  such  stores  and  repairs  made  the  insurance 
void  by  the  rules  of  the  association ;  and  the  court  held  that 
it  did,  as  the  ship,  without  such  stores  and  repairs,  must  be 
held  unseaworthy,  on  the  true  construction  of  the  rule,  {z) 

Art.  2,  Pleas  of  Misrepresentation  and  Concealment 

§  448,  If  the  defence  relied  on  be  misrepresentation,  the  plea  Substance  of 
should  state  concisely — 1.  The  nature  of  the  misrepresenta-  P^«a^herethe 

•^  *^  defence  is  mi«- 

tion  as  actually  made ;  2.  That  defendant  was  induced  thereby  representation, 
to  subscribe  the  policy ;  3.  That  plaintiff,  at  the  time  of  making 
the  representation,  knew  it  to  be  false ;  and,  4.  Made  it  with 
the  firaudulent  intent  to  deceive,  &c.  {a) 

Where  the  defence  is  the  concealment  of  a  material  fact.  Where  the  de- 
the  plea  should  in  substance  allege— 1.  The  truth  of  the  ^»^^"«'- 
fact  as  it  really  was ;  2.  That  such  fact  was  material  to  the 
risk ;  3.  That  it  was  within  the  knowledge  of  the  plaintiff 
when  he  effected  the  policy;  4.  That  he  wrongfully,  im- 
properly, and  fraudulently,  concealed  it  from  the  defendant.  (&) 

Pleas  adapted  to  the  following  state  of  facts  will  be  found  Reference  to 
in  the  Reports.  '^X^^:. 

1.  Concealment  of  time  when  a  missing  ship  was  last 
seen,  (c) 

2.  Concealment  of  time  when  a  missing  ship  sailed,  and 
also  positive  misrepresentation  as  to  the  same  fact,  {d) 

3.  Concealment  of  the  date  of  a  bill  for  ship's  disburse- 
ments drawn  by  the  captain  of  a  missing  ship  at  her  port 
of  departure  the  day  before  she  sailed,  {e) 

(x)  Stevart  «   Wilson,  12  Mees.  &  (d)    Mackintosh    v,    Marshall,    11 

Wela.  11.  Mees.   &  Wels.  116.     Both  grounds 

(a)  See  form  in  Mackintosh  o.  Mar-  of  defence  were  comprised  in  the  same 

shall,  1 1  Mees.  &  Wels.  1 16.  plea :  query,  whether  on  this  ground  it 

(6)  Sec  the  observations  of  Mr.  Baron  might  not  have  been  open  to  special 

Alderson  in  Elkin  v.  Jansen,  1 3  Mees.  demurrer. 

&  Web.  664.     And  see  there  Form  of  (e)  Elkin  v.   Jansen,   13  Mees.   & 

Plea.  Wels.    655.       Thia  teems  a  carefully 

(e)  Westbury  ».  Abcrdein,  2  Mees.  drawn    and  useful  form  mutatis   mu- 

&  Well.  267.  tandis. 
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"  Deylation  " 
comprises 
every  change  of 
riik. 


Form  of  pica 
adapted  to  an 
ordinary  case 
of  deviation. 


The  pleai  in 
Hamilton  r« 
Sbedden. 


Change  of  risk 
by  transliip- 
ment. 


Art.  3.  Plea  of  Deviatioriy  Change  of  Risky  and  Abandonment 

of  the  Voyage  insured. 

§  449.  Under  the  general  word  deviation^  as  we  have  already 
seen,  arc  comprised  all  those  matters  which  discharge  the 
underwriter  by  varying  the  risk. 

Thus,  not  only  deviation  (in  the  more  confined  sense  of  the 
term),  but  all  unreasonable  delay,  unwarrantable  trading,  or 
other  acts  that  vary  the  risk,  must  be  specially  pleaded :  and 
BO  must  the  abandonment  of  the  original  voyage  insured, 
either  by  giving  up  all  thoughts  of  proceeding  to  the  specified 
port  of  destination,  or  by  engaging  in  an  intermediate  voyage 
inconsistent  with  the  objects  of  the  policy,  though  with  an 
ultimate  intention  of  afterwards  proceeding  to  the  temmuM 
ad  quern. 

The  form  of  plea  given  by  Mr.  Pearson  seems  well  adapted 
to  the  case  of  an  ordinary  deviation,  in  the  more  proper  and 
limited  sense  of  that  word.  (/) 

Forms  will  be  found  in  the  Reports  adapted  to  the  follow- 
ing states  of  facts :  — 

1.  Case  in  which  a  ship,  insured  for  the  African  trade, 
with  liberty  to  be  employed  as  a  tender^  while  out  there, 
sailed  away  for  another  port,  and  also  delayed  thirteen  months 
before  commencing  her  homeward  voyage,  on  which  she  was 
lost  with  her  homeward  cargo.  The  action  was  for  a  total 
loss  of  the  homeward  cargo  by  the  perils  of  the  seas :  of  the 
two  material  pleas,  the  third  set  up  as  a  defence  that  there 
had  been  an  abandonment  of  the  voyage,  and  the  fourth,  that 
the  ship  had  delayed  an  unreasonable  time,  (g) 

2.  Case  in  which  goods,  under  a  policy  contidning  no 
liberty  of  transhipment,  were,  during  the  risk,  and  before 
the  loss,  transhipped  into  another  vessel,  whereby  the  risk 
was  varied,  (h) 


(/)  Pearson  on  Pleading,  338. 
Form  7. 

(^)  Hamilton  r.  Shedden,  3  Mces. 
&  Wels.  50.  See  also  a  plea  of  un- 
reasonable delay  in  Phillips  v.  Irving, 


7  Man.  &  Gr.  325.  (Case  of  ieduag 
ship  delaying  nine  months  at  Bcnnbay 
waiting  for  remunerative  firitfkU). 

(h)  Bold  V.   Rotherham,  15  L.  J. 
Qu.  B.  279. 
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If  the  case  be  that  the  voyage  was  changed  ah  initio^  the  Deviation  and 
jdea  should  be  that  the  ship  sailed  on  a  different  voyage  from  _   J\^  ^["^  ', 
that  described  in  the  policy.  ,^,^',^^^" 

Toyage. 

Abt.  4.  Pkas  that  Risk  had  not  commenced  or  had  terminated 

before  the  Loss. 

§  450.  If  the  defence  be  that  the  risk  has^  under  the  cir-  Defence  that 
cumstances^  never  commenced,  or  (what  is  the  same  thing)  never^attached 
that  the  policy  has  never  attached  on  the  subject  of  insurance.  "?"^*  ^*:  ^Pf-, 

,  cially  pleaded, 

this  must  be  specially  pleaded,  not,  however,  by  way  of  con-  by  way  of 
fession  and  avoidance,  but  by  way  of  denial ;  for  though  the 
diedaration  on  the  policy  does  not  always  contain  any  formal 
and  explicit  allegation  to  this  effect,  yet  it  is  matter  neces- 
sarily implied  therein,  (i) 

A  plea  of  this  kind  will  frequently  be  found  useful  in  Such  plea  uie- 
policies  on  freighty  in  order  to  raise  the  question,  whether  on  Frf^iu!^ 
the  risk  has  attached,  in  cases  where   the  loss  takes  place 
before  all  the  goods  are  loaded  on  board.  (^') 

Where,  on  the  other  hand,  the  defence  is  that  the  risk  on  Defence  that 
the  subject  of  insurance  had  terminated  before  the  loss,  this  ^ted  blfoIT*' 
should  be  pleaded  by  way  of  confession  and  avoidance.  !**^  should  be 

^  ,  in  eonfeaston 

A  form  of  plea  to  this  effect  will  be  found  in  the  case  of  and  avoidance. 
Oliverson  vl  Brightman,  where  the  defence  was,  that  the 
risk,  under  a  policy  on  goods,  had  determined  by  the  goods 
being  landed  before  the  loss  at  a  place  which  had  been  sub- 
stituted by  agreement  as  the  final  port  of  destination  in  lieu 
of  that  originaUy  intended.  (A)  • 

Art.  5.  Plea  of  Illegality. 

§  461.  Illegality  of  the  trading,  or  voyage,  must  be  specially  niegalUy  of 
pleaded  by  way  of  confession  and  avoidance :  as  to  the  mode  IradSg^must 
of  pleading  when  the  illegality  relied  on  consists  in  a  con-  ^  *j!^***^^ 

(ij  See  as  to  this  Stephen  on  PI.         (*)  Oliverson  v,  Brightman,  15  L. 
*KX  4th  ed.  J.  Qu.  B.  274.  and  note  the  form  of 

(J)  See    accordingly    De   Vaux   r.     replication  there  adopted.     See  anth 
TAtkaen,  S  Bingh.  N.  C  519.,  where 
tbe  weond  plea  it  of  this  kind. 

4o 


1298 


PLEAS 


Illegality  of 
voyage  or 
trading  must 
be  specially 
pleaded. 


travcntion  to  the  express  provisions  of  an  act  of  parliament 
(see  the  case  of  Kedmond  v.  Smith,  in  which  it  was  held,  that 
a  non-compliance  with  the  provisions  of  the  Merchant  Sea- 
men's Act  (5  &  6  W.  4.  c.  19.  8.  2.),  by  not  having  a  written 
agreement  with  the  seamen,  signed  by  the  master,  as  required 
by  the  act,  was  not  such  an  illegality  as  to  make  the  contract 
of  insurance  void,  and  therefore  that  a  plea  alleging  the 
voyage  to  be  illegal  on  that  ground  was  bad  on  general 
demurrer  (T) :  a  plea,  under  the  second  section  of  the  Naviga- 
tion Act  of  3  &  4  W.  4.  c.  54.,  was  held  bad  on  special 
demurrer,  on  the  ground  that  the  goods,  whose  importation 
was  relied  on  as  illegal  under  that  section,  were  not  amongst 
the  enumerated  articles,  which  are  alone  prohibited,  (m) 


Art.  6.  Pleading  Usages  of  Trade^  Customs  of  LhydTsy  ^-c. 


Usages  of  trade 
and  customs  of 
Lloyd*s  must 
be  specially 
pleaded. 


Stewart  v. 
Aberdein,  4  M. 
&  Wels.  211. 

Milwa^^d  V. 
Hibbert,  3  Qu. 
B.  120. 


Gould  V, 
Oliver,  4 
Bingh.  N.  C. 
134. 


Since  the  New  Rules,  any  defence  turning  on  the  usages  of 
trade,  customs  of  Lloyd's,  &c.,  must  be  specially  pleaded.  The 
following  precedents  in  the  Reports  will  be  found  of  practical 
utility :  — 

1.  Pleas  setting  out  the  usage  of  Lloyd's  as  to  settlement 
of  losses  in  account,  as  between  brokers  and  underwriters.  (») 

2.  Pleas  to  a  declaration  by  shipowners  against  under- 
writer for  his  proportion  of  a  loss  sustained  in  having  to  pay 
general  average  contribution  on  goods  jettisoned,  setting  up 
a  custom  of  London  that  the  owner  ofgootls  carried  on  deck 
should  not  receive  any  contribution  from  the  shipowner  in 
case  of  their  jettison ;  and  also  that  the  undertcriters  on  ship 
should  not  be  liable  to  make  good  any  general  average  con- 
tribution paid  by  the  shipowner  under  such  circumstances,  (o) 

Where  the  declaration  alleged  a  custom  of  the  particular 
trade,  that  goods  of  the  kind  jettisoned  should  be  carried  on 
deck,  and  the  plea  admitted  such  custom  as  allied,  but 


(/)  Redmond  r.  Smith,  7  Man.  & 
Gr.  457.     See  Form  of  Plea. 

(m)  Thompson  t>,  Irving,  7  Mecs. 
&  Wels.  S67.     See  Form  of  Plea. 


(n)  Stewart  p.  Aberdein,  *  Mees.  & 
Wels.  211.     A  Ycry  uaeful  fbrnL 

(o)  Milward  r.  Hibbcrt»  3  Qb.  B. 
12a 
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denied  that  there  was  any  custom  to  pay  general  average  on  Usages  and 
such  goods  when  so  carried,  this  plea  was  held  bad  on  special  ijoyd^s.  ** 


demurrer,  as  putting  in  issue  a  conclusion  of  law  necessarily 
resulting  from  such  custom,  in  fact,  as  was  alleged  in  the 
declaration,  (jp) 

Abt.  7.  /%a,  in  Cases  of  double  Insurance,  of  Recovery  under 

another  Policy  to  the  full  Amount 

§  452.  Formerly,  under  non-assumpsit,  ihe  defendant  might 
show  that  plaintiff  had  already  recovered  to  the  ftdl  amount 
against  the  underwriters  on  another  policy  effected  on  the 
same  interest,  and  for  the  same  risk,  and  to  whom  the  defend- 
ant had  been  compelled  to  pay  a  proportionable  contribution 
on  the  sum  by  him  insured :  since  the  New  Rules  this  defence 
must  be  specially  pleaded,  (q) 

Abt.  8.  Plea  of  Payment,  or  Accord  and  Satisfaction,  by 
Settlement  of  Losses  in  Account,  according  to  tlie  Usage  of 
Lloyds, 

§  453.  We  have  elsewhere  seen,   when  and  imder  what  Payment  by 
limitations  the  settlement  of  a  loss  in  account  between  the  'e*^^®'"*^* »" 

aceount. 

broker  and   underwriter,   will  be   a  defence  to  an   action  Statute  of 

brought  by  the  assured  on  the  policy  against  the  latter,  (r) L 

Where  such  settlement  in  account  is  set  up  by  the  underwriter 
as  a  defence,  either  as  a  payment,  or  as  an  accord  and  satis* 
faction,  the  custom  must  be  fully  set  out  in  the  plea,  and  the 
whole  fiicts,  as  to  the  adjustment,  &c.  specially  stated :  a  very 
useful  precedent  of  both  kinds  of  picas  will  be  found  in  the 
case  of  Stewart  v.  Abcrdein,  in  which  evidence  having  been 
given  of  plaintiff's  cognizance  of  the  custom,  the  defence 
raised  by  the  pleadings  was  held  a  good  bar  to  the  action,  {s) 

(p)  Gould  V,  Oliver,  4  Bingh.  N.C.  from  the  case  of  Fisk  v  MastemiaD,  8 

134.     See  also  the  pleadings  in  S.  C.  Mees.  &  Wels.  165. 

2  Man.  &   Gr.  208.     S.  C.  2   Scott's  (r)  Part  I.  Chap.  V.  Sect.  I.  Art.  4. 

N-  R.  26S.  pp.  129—136. 

(9)  The  pleader  may  derive  assist-  (t)  Stewart  v.  Aberdein,  4  Mees.  & 

ance  in  the  preparation  of  such  pica  Wels.  211. 
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Abt.  9.  Pleas  of  the  Statute  of  Limitations,  Tender,  and 

Set-off. 

Plea  of  the  §  454.  The  plea  of  the  Statute  of  LimitationB  is  in  the 

Limitations.       Same  form  in  actions  on  policies  as   in   other  actions  of 

assumpsit. 

It  was  ruled  by  Lord  Ellenborough,  that  where  the  master 
barratrously  procured  the  ship  to  be  condemned  and  sold  in 
a  Tice-admiralty  court  abroad^  the  Statute  of  Limitations  began 
to  run  on  the  policy  in  respect  of  the  loss  thus  occasioned, 
from  the  time  when  the  captain  delivered  up  the  ship  and 
devested  himself  of  the  possession  under  the  sale,  (if) 
Plea  of  tender.        Precisely  the  same  rules  that  apply  to  the  plea  of  tender 

generally,  are  applicable  to  it  when  pleaded  to  a  policy  of 

insurance,  (u) 

Where  plaintiff      Thus,  where  the  amount  of  the  sum  due  from  the  defendant 

demands  of        ^^  ^^  action  on  a  policy  for  his  contribution  to  the  loss,  as 

unequal  ^  member   of  an   associated  company  of  shipowners,^  was 

amount  against  r      j  r  -» . 

several  mem.  3/,  2*.  9i :  it  was  held,  that  an  offer  made  by  the  agent  of 

tual  shipping  all  the  shipowucrs  to  the  plaintiff,  to  pay  400Z.  \\s.  \din 

i^om  defend-  f^^^   ^^^  ^^  entire  claim  on  the  policy,  did  not  support  a 

ant  is  one,  an  plea  that  defendant  had  tendered  the  3i  2s.  9d..  although 

offer  of  the  f  ... 

whole  sum  due;  it  appeared  that  the  agent  had  explained  to  pl^tiff 's  attor- 
duding de'fend.  ^^Y  ^^^  ^^'  ^5.  9d.,  part  of  the  400/.  lis.  Id.,  was  on  ac- 
ant's  share,  in     count  of  defendant,  and  in  full  for  plaintiff's  demand  asunst 

full  of  all  dc-  .  .  ^  I-  -^ 

mands,  will  not  him ;  but  it  further  appeared,  that  the  party  to  whom  the 
of  tender  of  *  agent  had  made  this  representation,  could  not  have  taken  the 
defendant's        ^i  2s.  9 A,  for  the  agent  said  he  tendered  the  400t  Us.  Id. 

share.  ° 

Strong  V.  Her-  in  bank  notes,  and  had  no  note  of  less  than  lOL  with  hm. 

Jo4^      >Dg  rj^Q  principles  upon  which  this  case  was  decided  were:  — 

1.  That  an  offer  of  a  certain  sum  in  full  of  a  demand  is 
not  a  legal  tender.  2.  That  when  a  party  has  separate  de- 
mands for  unequal  sums  against  several  persons,  an  offer  of 
one  sum  for  the  debts  of  all,  will  not  support  a  plea  statcqg 

(t)  Hibbert  v.  Martin,  1  Camp.  539.     succinctly  given   by    Mr. 
(«)  See  the  general  law  as  to  pleas     PI.  yol.  i.  pp.  402,  'K>3. 
of  tender,  very   comprehensively   and 
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that  a  certain  portion  of  that  sum  was  tendered  for  the  debt  Tender  and 

t*  ,   V  set-off*. 

of  one.  (t?)  


We  have  already  seen  that  (except  In  cases  of  fraud)  the  Plea  of  set-off*, 
underwriter  is  estopped  by  the  acknowledgment  in  the  policy,  ^!*®"  under- 

ri  J  ,  ^  r        J'   writer  can  set 

from  setting  up  a  claim  for  premiums  against  the  assured  off*  losses, 
himself,  (to) 

Consequently  he  cannot  ^e^-^such  claim  against  an  action 
brought  by  the  assured  on  the  policy  for  a  loss. 

But  when  the  assured  has  been  in  the  habit  of  himself  Graham  o. 
effecting  policies  on  his  own  account,  as  his  own  broker,  and  &  sel.  498. 
as  such  has  for  a  length  of  time  had  a  mutual  account  current 
with  the  underwriter,  in  which  he  has  debited  him  for  loslses 
and  returns  of  premium,  and  been  debited  in  return  by  the 
underwriter  for  premiums ;  in  that  case,  if  such  assured 
become  bankrupt,  and  afterwards  a  loss  happen,  the  under- 
writer may  set-off*  against  an  action  brought  by  the  assignees 
to  recover  such  loss,  all  the  sums  owing  to  him  at  the  time 
of  the  bankruptcy  from  the  assured,  for  premiums  on  all  the 
different  policies  effected  between  them,  {x) 

AkT.  10.  Plea  of  Alien  Enemy. 

§  455.  Before  the  New  Rules,  the  defence  that  the  party  in  AHea  enemy, 
whom  the  interest  is  averred  in  the  declaration,  was  an  alien 
enemy  at  the  time  of  effecting  the  insurance,  might  be  given 
under  the  general  issue :  now,  however,  there  can  be  no 
doubt  that  this  defence  ought  to  be  embodied  in  a  special 
plea,  concluding  with  a  verification,  {y) 

Where,  however,  the  party  interested  becomes  an  alien  after 
the  insurance  effected  and  after  loss,  but  before  the  commence- 
ment of  the  action,  the  alienage  thus  arising  only  suspends 
the  right  to  sue  during  the  war,  and  since  the  New  Rules,  as 
well  as  before,  must  be  pleaded  in  abatement  {z) 

(r)  Strong   v.    Henrey,   3    Bingh.  (y)  3  Chitt   PI.  714.  6th  cd.     See 

SOI.  a  form  in  which  the  defence  of  alien 

(»)  Dalzell  e.  Muir,  1  Camp.  532.  enemy  was  specially  pleaded  before  the 

and  anti.  New  Rules  in  Cassares  p.  Bell,  8  T. 

(x)  Graham  v.  Russell,  5  Maule  8c  Rep.  166. 

Stl.498i     2  Marshall's  Rep.  561.     (i  (z)  Harmer  v,  Kingston,  3  Camp. 
Price,  22T.  S.  C.   ofcrruling   Glennie     153.     Flindt  ©.  W^aters,  15  East,  260. 

9.  Edmudds,  4  Taunt.  775.  See  3  Chitt  PI.  714.  c:h  cd. 
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Sect.  III.  Payment  of  Money  into  Court. 
Art.  1.    When  to  be  paid  in — Form  of  Plea, 

When  it  is  ad-  §  456.  When  thc  question  is  not  whether  the  underwriters 
underwater  to  ^^^  liable  to  pay  any  thing  to  the  assured,  but  how  much  they 
poy  money        gi^aii  pay   it  will  be  advisable  for  them  to  pay  into  court  (if 

into  court.  \    '^  jt.i/.  ., 

they  have  not  tendered  it  before  action  brought),  the  sum 
which,  under  all  the  circumstances,  they  conceive  to  be  fully 
sufficient  to  satisfy  every  fair  claim  of  the  assured. 

Under  the  19  G.  2.  c  37.  s.  7.,  if  the  pljuntifF  refuses  to 

accept  the  sum  so  paid  in,  and  proceeds  to  trial,  and  fails  to 

obtain  a  verdict  beyond  such  sum,  he  shall  pay  defendant  the 

taxed  costs  of  suit,  (a) 

When  he  Whenever  there  is  any  reason  to  suppose  from  the  facts,  as 

the  premium,     known  to  the  underwriters,  that  they  may  be  enabled  to  show 

that  the  contract  was  void^  ab  initio^  or  that  the  risk  never,  in 
facty  commenced,  e,  g.  if  there  be  ground  for  pleading  un- 
seaworthiness, non-compliance  with  warranties,  fraud,  sailing 
on  another  voyage,  or  any  other  defence  that  wholly  avoids 
the  contract,  or  shows  that  the  policy  never  attached,  it  is 
always  advisable  for  the  defendant  to  pay  the  premium  into 
court,  as,  otherwise,  the  plaintiff,  under  the  count  for  money 
had  and  received,  will  be  entitled  to  a  verdict  for  return  of 
premium. 
Mode  of  In  both  these  cases  the  money  must  be  paid  into  court 

p  ca  ng.  under  a  plea,  the  form  of  which  is  given  by  Reg.  Gen.  Trb, 

T.  1  Vict,  {b) :  where  the  payment  is  made  in  respect  of  part 
of  the  amount  claimed  in  the  policy,  the  plea  must  be  pleaded 
to  the  special  count  (c) ;  where  it  is  made  in  respect  of  a 
return  of  premium,  it  must  be  pleaded  to  the  count  for  money 
had  and  received. 

(a)  See  now  Reg.  Hil.  4  W.  4.  and  Dowl  &  Lowndes,  662.     &  C  !5  L. 

Reg.  Trin.  1  Viet  J.  Exch.  244. 

(6)    As  to  the  form  of  this   pica         (c)  See  form  of  plea  so  pleaded  in 

where    the    action    is    on    debt,    and  Stewart  v.  Steele,  5  Scott*s  N.  R.  927. 

damages    are   an    important    part    of  Powlcs  r.  Innes,  1 1  Mees.  &  Wds.  10. 

plaintifTg  claim,  see  Lowe  v,  Steele,  2  Farfht  r.  Thompson,  1 3  Mees.  ft  Welt. 

392» 
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Art.  2.  Effect  of  paying  Money  into  Court  as  an  Admission. 

§  457.  Pajrment  of  money,  under  the  count  on  the  policy^  Payment  into 
relieyes  the  plaintiff  from  the  proof  of  the  policy,  and  pre-  ^"00^^^  o«  tht 
dudes  the  defendant  from  availins:  himself  of  any  matter  ^*y»  ?'  ?®"f * 

,     °  "^  rally  admits  the 

which  goes  to  prove  that  the  policy  as  alleged  in  the  declara^  policy  as  de- 
HoHy  was  either  in  law  or  in  fact  not  executed;  hence,  he  therefore ad- 
cannot  object  that  it  was  not  stamped,  &c.(rf)  T*^  duY  ^^"^ 

The  payment  admits  the  policy  as  declared  on,  and,  stamped. 
therefore,  precludes  the  defendant  from  offering  any  evidence  F"^^".^?  ^^ 
to  establish  a  variance  between  the  statement  and  the  proof,     relying  on  a 

Hence,  where  money  was  paid  into  court  generally  to  a  l^^n  the 
declaration,  which,  besides  the  common  money  counts,  con-  «t«*ement  and 
tained  a  special  count  on  the  policy,  in  which  the  risk  on  the 
ship  was  stated  to  continue  till  she  was  unloaded;  Lord  Ellen- 
borough  held  that  the  defendant  was  precluded,  by  such  pay- 
ment into  court,  from  offering  evidence  to  show,  that,  by  the 
original  terms  of  the  policy,  as  agreed  to  by  the  underwriters, 
the  risk  on  the  ship  was  only  to  continue  *^for  twenty-four 
hours  after  the  ship  was  moored  in  good  safety^  and  that  it 
was  afterwards  altered  by  the  broker  without  their  know- 
ledge, {e) 

So  payment  of  money  into  court  generally,  or  on  the  Payment  into 

,  .  f.t  ..,  court  admits 

special  count,  admits  the  interest  to  be  in  the  parties  tn  whom  it  interest  as  al- 
cV  averred  in  the  declaration^  and  precludes  the  defendant  from    ^^ 
taking  any  objection  on  this  ground  (/) :  so  it  also  admits  ^f^  ^^^ " 
the  loss  to  have  taken  place  as  alleged :    hence,  when  a  loss 
was  averred  to  be  by  perils  of  the  seas,  the  defendant,  who 
had  paid  money  into  court,  was  not  permitted  to  show  that 
it  was  occasioned  solely  by  the  plaintiff's  improper  stowage.  (^) 

But  where  the  loss  claimed  in  the  action  may,  consistently  ^"^  "^^^^  ^o*» 

as  alleged  may 

with  the  terms  of  the  declaration,  be  attributed  to  several  be  referred  to 
causes,  plea  of  payment  into  court  does  not  admit  that  it  was  ^doea  not  ^ 

id)  Cases  cited  in  Lush*s  Piactice,        (/)  Bell  v.  Ansley.  16  East,  841. 
738.  O7)  Waldron  ui  Coombe,  3  Taunt. 

(e)  Andrcirs  v.  PaUgravc,  D  East,  163. 
8S5< 
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Payment  into 
court,  effectj 
as  an  admission. 

mit  it  to  have 
been  caused  by 
the  particular 
risk  on  which 
plaintiff  may 
choose  to  rely. 
Evcrth  V.  Bell, 
7  Taunt  449. 


Payment  into 
court  on  the 
special  count 
precludes  de- 
fendant from 
going  into  any 
evidence  to 
avoid  the  policy 
in  toto, 

A%  that  party 
interested  was 
not  named  in 
policy  under 
25  Geo.  S.  c. 
44.  Cox  V, 
Parry.  1  T. 
Rep.  464. 

Or  that  ship 
was  unsca- 
worthy,  or  ac- 
tion prema« 
turcly  brought 
under  the  rules 
of  a  mutual  in- 
surance society, 
whereof  de- 
fendant was  ' 
sued  as  mem- 
ber. 

Harrison  v, 
Douglas,  3].\d. 
&  £11  396* 


in  fact  occasioned  by  any  one  of  these  causes  in  particular, 
upon  which  the  plaintiff,  in  the  conduct  of  his  cause,  may 
choose  to  rely. 

Hence,  where  in  an  action  on  a  policy  on  goods^  *'  firee  of 
average,"  &c.,  the  plaintiff  averred  in  the  special  count  that 
the  ship,  by  force  of  the  winds  and  waves,  was  stranded^ 
bulged,  damaged,  and  wrecked:  and  the  defendant  p^d 
money  into  court  generally  on  the  whole  declaration^  in- 
cluding the  common  counts :  Chief  J.  Gibbs  held  that  this 
was  not  an  admission  that  the  loss  took  .place  by  stranding^ 
as  the  plaintiff,  in  order  to  entitle  himself  to  recover  for  an 
average  loss  on  the  goods,  insisted  that  it  was :  the  loss,  the 
Chief  J.  remarked,  consistently  with  the  declaration,  might 
have  been  a  general  average,  or,  at  all  events,  might  have 
proceeded  from  other  causes  tlian  the  stranding^  and,  there- 
fore,  the  admission  could  not  be  exclusively  confined  to  the 
stranding  alone.  (A) 

Tlie  defendant,  by  payment  into  court  on  the  special  count, 
is  precluded  from  giving  any  evidence  which  goes  to  avoid  the 
policy  in  toto. 

Thus,  where  the  defence  attempted  to  be  set  up  was  that 
the  party  interested  was  njot  named  in  the  policy,  whereby  t^ 
was  voidy  under  the  provisions  of  the  25  G.  3.  c.  44.  (sbce 
repealed,  but  then  in  force),  the  court  held  that  the  defend- 
ant, by  paying  money  into  court,  had  precluded  himself  from 
taking  tliat  objection  as  a  ground  of  nonsuit ;  because  to  the 
extent  of  such  payment  he  had  admitted  that  the  plainti£b  were 
entitled  to  maintain  an  action  on  the  policy,  (i) 

On  the  same  ground,  where  it  appeared  that  the  defendant 
had  paid  money  into  court,  under  a  count  on  a  policy  averring 
compliance  with  the  rules  of  a  mutual  insurance  society,  of 
which  he  was  sued  as  one  of  the  members  —  he  was  held  to 
be  thereby  precluded  from  insisting  upon  a  nonsuit^  on  the 
ground,  1.  Tliat  the  ship  was  unseaworthy,  under  one  of  the 
rules  of  the  society ;  and,  2.  That  the  action  was  prematurely 
brought,  under  another  of  those  rules.     To  the  extent  of  his 


(A)  Evcrth  V.  Bell,  7  Taunt.  449. 


(i;  Cox  1'.  Parry,  1  T.  Rep.  464. 
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payment  he  had  admitted  that  plaintiff  had  a  ground  of  action  PAymcnt  into 
on  the  policy :  it  lay  upon  him,  therefore,  to  prove  that  a  part  as  an  admission. 
of  the  sum  recoverable  under  the  policy  could  be  claimed  by 
the  plaintiff,  without  the  whole  being  due;  and,  in  the 
absence  of  such  proof,  the  objection  was  waived,  on  both 
grounds,  as  to  the  whole  sum,  though,  but  for  the  plea  of 
payment,  either  ground  would  have  been  a  cause  of  non* 
suit,  {j) 

But  it  must  be  carefully  borne  in  mind  that  this  admission  Payment  of 

11  -    ,  .  money  into 

operates  only  to  the  extent  qj  the  payment.  court  only  ope- 

By  payinj?  money  into  court,  the  defendant  admits  that  the  "?*^^  ®*  f"i*^" 

y  t:  J     JO  J  '  mission  to  the 

plaintiffs  are  entitled  to  maintain  their  action  on  the  policy  extent  of  the 
to  the  amount  of  the  sum  so  paid  in  :  but  he  admits  nothing 
more.     He  does  not,  by  paying  money  into  court,  vary  the 
construction  and  import  of  the  policy,  so  as  to  entitle  the 
plaintiffs  to  recover  beyond  that  extent,  (k) 

The  breach,  in  fact,  on  which  the  action  is  founded  is  so 
far  from  being  admitted,  by  paying  money  into  court,  to  the 
extent  in  which  it  is  alleged  in  the  declaration,  that  its  ex-^ 
tent,  t.  e,  the  question  whether  the  plaintiff  can  or  cannot 
claim  more  than  the  sum  paid  in  (in  technical  language 
**  damages  ultra  "),  is  the  very  matter  in  issue.  (/) 

Thus,  in  an  action  on  a  policy,  where  the  declaration 
averred  a  total  loss  by  capture,  payment  into  court  of  30  per 
cent,  was  held  to  admit  that  the  loss  was  ^'  by  capture  ;  but 
not  to  be  an  admission  of  the  totality  of  the  loss,  or  of  any 
thing  being  due  in  respect  thereof  beyond  30  per  cent,  on  the 
value  in  the  policy,  (m)  And  in  a  subsequent  case  it  was 
allowed  to  be  the  established  rule,  that  payment  into  court 
does  not  admit  the  amount  of  the  damage  {n) :  thus,  where  the 
premium  had  been  paid  into  court  generally  upon  a  declara- 
tion containing  a  special  count  on  the  policy,  and  the  mo  n 

(y)  Harrison  v.  Douglas,  3  Ad.  ft  {k)    Per   Ashurst,  J.,   in   Cox    t, 

tA\,  396.     In  this  cose  the  money  was  Parry,  1  T.  Rep.  464. 

paid  into  court  on  the  count  on  the  (/)  Lush*s  Practice,  738.     See  Cox 

policy,  which  averred  compliance  with  r.  Parry,  1  T.  Rep.  464. 

idl  the  rules  of  the  society,  and  also  {in)  Ruckcr  v.  Palsgrave,  1  Taunt 

on  the  count  fur  money  had  and  re*  419.     8.  C.  1  Camp.  556, 

eciycd.  (n)  Ererth  v.  Bell,  7  Taunt  449* 
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Payment  into  counts.  Lord  Ellcnborough  held  that  this  was  merely  an  ad- 
aaariuimiMion.  "^^ssion  of  the  Contract,  leaving  it  open  for  the  defendant  to 
"  contend  that  he  was  not  liable,  beyond  the  amount  paid  in, 

for  goods  which  were  not  loaded  according  to  the  tenns  of 

the  policy,  (o) 
What  payment        If  pleaded  to  thc  indebitatus  counts  alone,  payment  into 
mite  when    "     ^^^^^  amounts  only  to  an  admission  that  the  defendant  is 
pleaded  to  the    liable,  in  rcspcct  of  some  one  or  more  causes  of  action  stated 

indebitatus  .  . ,  .      •    \ 

counts.  ui  those  counts,  to  the  extent  of  the  sum  so  paid  tn.  (/?) 

When  uking  If  the  payment  of  money  into  court  is,  by  the  form  of  thc 

money^om^oj^  P^^^»  strictly  Confined  to  one  of  the  counts,  or  sets  of  counts, 
as  a  waiver  of  of  the  declaration,  it  cannot  be  taken  to  operate  as  an  ad- 
claim,  mission  of  the  cause  of  action  in  any  other  count:  hence 

taking  out  of  court  money  pjud  in  under  the  indebitatus 
counts  on  a  policy,  would  be  no  waiver  of  plaintifiTs  right  to 
proceed  on  the  special  count,  (q) 

There  is  no  doubt  that  plaintifi^,  by  proceeding  to  take 
subsequent  steps  in  the  cause,  may  waive  his  right  to  insist 
on  the  payment  as  an  admission. 
Taking  subse-  Thus,  wherc  defendant  had  paid  into  court  the  premium 
Te^causc^^re^  generally  to  the  whole  declaration,  and  afterwai-ds  proceeded 
eludes  plaintiff  to  exhibit  interrogatories,  with  the  view  of  procuring  evidence 
on  the  payment  of  fraud  in  effecting  the  policy,  without  any  objection  from 
as  an  admis-       ^j^^  plaintiff,  who,  On  the  contrary,  filed  cross  interrc^tories 

to  the  same  point,  the  plaintiff  was  not  allowed  afterwards  to 
object  at  the  trial  that  the  defendant,  by  his  payment  into 
court,  was  precluded  from  setting  up  such  defence  to  thc 
action :  in  other  words,  the  court  held  that  the  plaintiff^  by 
the  course  he  had  taken,  must  be  considered  to  have  waived 
his  right  to  take  advantage  of  the  admission  implied  from 
defendant's  having  paid  money  into  court,  (r) 

(o)  Mellish  V.  Allimtt,  2  Maule  &  duccd  two  counts  setting  up  inconsist- 

Sel.  106.  ent  grounds  of  claim,  his  taking  out 

(p)  See  generally  as  to  the  effect  of  of  court  money  paid  into  it  on  one  of 

paying  money  into  court  on  the  in-  these  counts,  is  no  wairer  of  bb  right 

debitatus  counts  Taylor  on  Evidence,  to  proceed  on   t)ie  other.     GouM  t, 

vol.  i.  pp.  558,  559.  Oliver,  2   Man.  &  Gr.  208.     S.  C  2 

(q)  So  where  more  than  one  special  Scott's  N.  R.  263 
count    is   allowed,   as   in    actions    on         (r)  MuUer  r.  Hartshorn,  3  Boc  & 

charter-parties,  if  plaintiff  has  intro*  Pull.  556. 
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The  courts  are  not  disposed  to  favour  the  doctrine  of  ad-  Payment  into 
mission  by  payment  of  money  into  court;  and  will  relieve  ManadmiLon. 
the  party^  on  the  usual  terms^  from  the  consequences  of  any  ^"^j  ~  ~  ~ 
admission  arising  from  a  mistake  in  pleading :  thus,  where  a  case  of  mi». 
defendant^  by  paying  the  premium  into  court  generally,  had  ^[^^  i,y  p^y.'  ^ 
precluded  himself  of  a  good  defence  he  would  otherwise  have  !"®"*  ""^  "'""^^ 

*  ^  ^  into  court  on  a 

had  to  the  action,  he  was  allowed,  on  payment  of  costs,  to  special  count. 
amend  his  rule  for  paying  money  into  court,  by  confining  it 
to  the  common  counts,  {s) 


Sect,  IV.   Of  pleading  several  Matters  to  actions  on  Policies, 
under  Reg.  Gen.  Hil.  T.  4  W.  4.  §  26. 

§  458.  The  following  case  is  the  only  one  I  find  reported 
on  this  subject ;  and,  as  it  is  a  good  illustration  of  the  operation 
of  the  New  Rules  in  this  respect,  I  shall  insert  it  at  large. 

The  policy  was  on  ship  and  goods  for  a  voyage  from  Nor- 
way to  South  America,  and  was  alleged  by  the  declaration  to 
have  been  effected  by  the  plaintiffs  for  one  N.,  in  whom 
interest  was  averred. 

The  defendant  proposed  to  plead  the  following  sixteen 
pleas :  — 

1.  That  the  policy  was  made  by  fraud.  2.  That  defendant's  promise  and  sub- 
■cription  to  the  policy  were  obtained  by  fraud.  S.  A  traverse  that  the  goods 
were  loaded  on  board.  4.  A  denial  that  they  were  placed  on  board  the  ship  to 
be  carried  on  the  voya;^  insured.  5.  That  goods  were  fraudulently  ovtrtmlued 
in  the  policy  6.  A  traverse  that  N.  was  interested  in  the  §hip,  7.  A  traverse 
of  his  interest  in  the  goods.  8.  Denial  that  policy  was  effected  by  plaintiffs  as 
agents  for  N.  {t)  9.  Denial  that  ship  ever  sailed  on  the  voyage.  10.  Traverse 
of  the  loss  of  the  gooda,  11.  Travt>rse  of  the  loss  of  the  ahip.  12.  That  the 
goods  were  fraitdultntly  lost,  13.  That  ship  was  fraudulently  lost.  14.  That  a 
imall  and  inconsiderable  portion  of  the  cargo  only  was  put  on  board  as  a  clouk 
and  pretence  for  effecting  a  policy  of  insurance,  and  with  the  intent  of  defrauding 
the  underwriters  in  the  event  of  the  loss  of  the  ship.  15.  That  a  small  and 
inconsiderable  portion  only  of  the  cargo  was  loaded  on  board,  with  the  intent 
that  it  might  appear  to  constitute  a  valuable  cargo,  and  with  the  intent  that  it 
fehould  be  lost  by  fraud.     1 6.  Deviation. 

The  Court  of  Exchequer,  having  been  moved  for  leave  to 

(ff)  Andrews  v.  Palsgrave,  9  East,         (0  Bad,  as  amounting  to  non  as- 
S25v  sumpsit       Sutherland     p.    Pratt,    11 

Mecs.  &  Wcls.  296. 
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Pleading  scTe-    plead  the  abovc  several  matters^  after  armiment,  held  that 

ral  matters.  *  -  i  <• 

the  Ist,  2nd,  14th,  and  15th  pleas  were  substantially  pleas  of 

fraud,  and  as  the  subject  matter  of  the  three  latter  might  he 
given  in  evidence  under  the  1st,  they  ought  not  to  be 
allowed  to  be  pleaded  with  it :  the  defendant  must  elect  one 
of  those  four,  but  the  other  twelve  pleas  might  be  allowed,  (i/) 


(«)  Reid  V.  Rew^,  2  Dowl.  P.  C.  N.  S.  543. 


OP   THE   KEPLICATION.  1^09 


CHAP.  VIII. 

OP   THE   REPLICATION.  y 

§459.  With  regard  to  the  replication  and  subsequent  pro*  Of  the  replica- 

ceedingSy  as  they  are  mainly  determined  by  the  nature  of  the  ■ 

defence  set  up^  and  are  not  subject  to  any  i-ules  peculiarly 

applicable  to  actions  on  policies  of  insurance,  it  will  not,  in 

this  place,  be  necessary  to  say  much.     It  may,,  however,  be 

observed,  that  the  replication  de  injurid  is  admissible  in  all  Replicatiou 

actions  of  assumpsit  on  policies ;    the  effect  of  so  replying, 

in  throwing  upon  the  defendant  the  burden  of  proving  all 

the  material  allegations  of  his  plea,  has  been  well  shown  in 

the  case  of  Elkin  v,  Jansen,  where,  in  answer  to  an  action  on 

the  policy,  the  defence  was  set  up  that  the  plaintiff  had  been 

guilty  of  a  material  concealment  in  not  communicating  the   Burden  of 

date  of  a  bill  for  ship's  disbursements,  drawn  by  the  captain  issue  raised  by 

of  a  missing  ship  at  her  foreign  port  of  departure,  the  day  J*v^to* 

before  she  sailed  thence.     The  plaintiff  having  replied  de  in^  pleaofcojiceai- 

■^^  Men/ 

juridy  the  Court  of  Exchequer  held,  that,  on  the  issue  thus 
raised,  the  defendant  was  bound  to  make  the  negative  fact  of 
non-communication;  though  as  to  this,  they  acknowledged 
that  very  slender  evidence  would  suffice,  (a) 

(a)  Elkin  v,  Jansen,    13   Mees.  &  Wels.  635, ;   and  see  the  obsenratioDs 
of  Mr.  B.  Alderson,  pp.  664,  665, 
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FORM   OF   PLEADINGS 


CHAP.   IX. 

FORM  OF  PLEADINGS  IN  ACTIONS  NOT  BROUGHT  ON  THE 
POLICY,  BUT  ARISING  OUT  OF  THE  RELATIONS  OF  THE 
PARTIES   THERETO. 


Form  of  plead- 
iDf^  in  actions 
not  brought  on 
the  policy,  but 
arising  out  of 
the  relations  of 
the  parties 
thereto. 


Action  by] 
broker  for  pre- 
miums and 
commissions. 


Actions  by  un* 
derwriter  to 
recover  back 
losses,  &c. 


Actions  against 
policy  broker 
for  negligence. 


§  460.  1.  Actions  hy  broker  for  premiums  and  commissions. 
In  suing  the  assured  for  premiums,  if  they  have  not  been 
actually  paid  over  by  the  broker  to  the  underwriter,  or  there 
be  any  doubt  as  to  the  assured  being  cognisant  of  the  usage 
at  Lloyd's  to  take  settlement  on  account  as  payments,  the 
safer  mode  is,  to  declare,  not  simply  as  for  "  money  paid," 
but  for  "  money  due  for  premiums  caused  and  procured  to 
be  effected  by  the  defendant."  (a)  Commissions  may  be  re- 
covered under  a  common  count  for  work  and  labour  (i),  or 
fot  work  and  labour  and  commissions,  (c) 

2.  In  actions  hy  underwriter  to  recover  back  losses  impro- 
perly paid,  or  the  proceeds  of  salvage,  after  payment  of  total 
loss — the  proper  form  is  the  common  count  for  money  had 
and  received  (d) ;  and  the  same  remark  applies  where  the  ac- 
tion is  brought  by  the  broker  to  recover  back  a  loss  paid 
to(e),  or  passed  in  account  with  the  assured  (/),  under  a 
mistake  of  fact. 

3.  Actions  brought  by  the  assured  against  the  broker  for 
negligence.  —  The  following  precedents  of  declarations  in  such 
actions  arc  here  referred  to  as  likely  to  be  of  practical 
utility :  — 


(a)  Dahell  r.  Muir,  1  Camp.  53*2. ; 
and  see  especially  Power  r.  Butcher, 
10  B.  &  Cr.  3L'9.  See  also  as  to  the 
law,  antey  Part  I.  Chap.  V.  vol.  L 
pp.  137—139. 

(6)  Power  i;.  Butcher,  10  B.  &  Cr. 
329.  As  to  commissions  del  credere, 
see  Carruthers  v.  Graham,  14  East, 
378. 


(c)  As  in  form,  2  Chitt.  PL  55.  6ih 
cd. 

(<f )  Bilbie  r.  Lumley,  2  East,  469. 
Roux  r.  Salvador,  S  Bingh.  N.  C  266. 

(e)  Edgar  p.  Bumpstead,  1  Camp. 
411. 

(/)  Jameson  p.  Swainestooe,  2 
Camp.  516. 
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a.  Case  agiunst  an  insurance  broker  for  not  effecting  a  FormofpicacU 
proper  alteration  in  policy,  so  as  to  cover  a  proposed  no^Vrou^ht*on 
alteration  in  the  voyage,  (a)  the  policy,  but 

.  1      P  .  wising  out  of 

b.  Assumpsit  against  an  insurance  broker  for  breach  of  im-  the  relations  of 
plied  contract,  in  not  giving  due  notice  to  his  employers  therc^."^^ 

of  his  failure  to  procure,  on  their  terms,  an  insurance 
which  they  had  specially  instructed  him  to  effect.  (A) 
N.  B.  In  this  case  the  court  held  that  the  giving  such 
notice  is  part  of  the  duty  implied  from  the  undertaking 
to  effect  an  insurance,  and  that  an  actual. promise  to  give 
such  notice,  though  averred  in  the  declaration,  need  not  be 
proved. 

c.  Case  against  policy  broker  for  not  procuring  a  stamped 
policy  to  be  executed  in  reasonable  time  by  an  in- 
surance company,  (i) 

d.  In  addition  to  these  precedents,  it  may  be  useful  to  Case  against 

/•.ji.-«  -Axi-  X  /»  secretary  of  in- 

refer  to  a  declaration  in  case  against  the  secretary  of  surance  com- 
an  insurance  company  for  false  representation  as  to  the  P*°y  ^^^  '*!*® 

.1  !../*»  .1         1  representation. 

affairs  of  the  society,  whereby  plamtiff  was  induced  to 
effect  an  insurance  with  the  company.  (J) 
4.  Actions  by  shipowners  or  owners  of  goods  against  their  Actions  by 
co-^dventurers  for  general  average  contribution.  —  The  follow-  owners  of 
ing  precedents  of  declarations  may  be  found  useful : —  fo!-***^encrlTavc- 

a.  Action  by  shipowner  against  owner  of  goods  for  con-  >?ge  contribu- 
tribution  in  general  average  for  sacrifice  of  tackle  and 
expenses  incurred  in  saving  ship  and  cargo.  (A) 
4.  Action  by  shipowner  against  owner  of  goods  for  ship's 
stores  necessarily  thrown  overboard  to  save  ship  and 
cargo :  action  held  to  lie,  though  the  jettison  took  place 
after  ship  was  captured,  and  while  she  was  in  possession 
of  the  enemy.  (/) 
c.  Action  by  owner  of  goods  carried  on  deck  against  ship- 


{g)  Chapman  r.  Walton,  10  Biiigh.  {J)  Pontifcx  r.  Bignold,  3  Man.  & 

57.  Gr.  63. 

(h)  Callendero.  Oelrichs,  5  Bingh.  (Jk)  Birkley   ©.   Prej«grave,    1  East, 

N.  C.  58.  220. 

(i)  Turpin  c.  Bilton,  5  Man.  &  Gr.  (/)  Price  v,  Nuble,  4  Taunt  123. 
455. 
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Form  of  plead- 
ings in  actions 
not  brought  on 
the  policy*  but 
arising  out  of 
the  relations  of 
t!ie  parties 
thereto. 


Actions  by  the 
same  parties 
against  the 
underwriters 
for  reimburse- 
ment of  sums 
paid  in  contri- 
bution. 


owner  for  contribution  by  reason  of  their  jettison^  setting 
out  a  custom  of  trade  to  carry  such  goods  on  deck,  (m) 
5.  Action  by  shipowner^  or  owner  of  goods^  against  under- 
writer to  recover  proportionable  share  of  sums  paid  in  general 
average  contribution :  when  the  action  is  brought  against  the 
underwriter,  the  policy  must  be  set  out  in  the  declaration : 
a  very  instructive  precedent,  both  of  the  declaration  and  the 
subsequent  pleadings  in  such  case,  will  be  found  in  the  report 
of  Mil  ward  v.  Hibbcrt.  (n) 

(m)  Gould  V,  Oliiver,  4  Bingh.  N.         (a)  Milward  v.  Hibbert,  3  Qu.  B. 
C.  134.     See  also  S.  C.  2  Man.  8t  Gr.     120. 
208.     2  Scott's  N.  R.  263. 
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CHAP.  X. 

EVIDENCE  AT  THE  TBIAL. 

As  the  rules  of  evidence  applicable  to  trials  on  policies  of  E?idaice  at 

insurance  do  not  vary  from  those  which  prevail  in  other  '- — 


cases,  it  is  proposed  only  to  notice  such  points  of  the  law  of 
evidence  as  are  of  frequent  practical  occurrence  in  actions  on 
policies,  referring  the  reader  for  more  extended  information 
to  works  more  especially  devoted  to  the  consideration  of  this 
branch  of  the  law.  As  far  as  relates  to  our  present  purpose, 
the  subject  of  the  present  chapter  may  conveniently  be 
divided  as  follows :  — 

Sect.  L  Provinces  of  the  court  and  jury  in  trials  on  policies 
of  insurance. 

Sect.  II.  Admissibility  of  parol  evidence  to  explain  policies. 

Sect.  IIL  Witnesses. — Effect  of  Lord  Denman's  act. 

Sect.  IV.  Proof,  admissibility,  and  effect  of  documents  fre- 
quently adduced  in  trials  on  policies. 

Sect.  V.  Proof  of  the  making  of  the  policy. — Agency,  &c. 

Sect.  VI.  Proof  of  the  subscription  of  the  policy. — Agency,&c. 

Sect.  VII.  Proof  of  compliance  with  warranties. 

Sect.  VIII.  Proof  of  interest. 

Sect.  IX.  Proof  of  ship's  sidling,  and  of  the  inception  of 
the  risk. 

Sect.  X.  Proof  of  loss. — Variance. 

Sect.  XI.  Evidence  in  defence. 

Sect.  L    Provinces  of  the  Court  and  Jury  in   Triah  on 

Policies  of  Insurance, 

§  461.  A  special  jury  of  London  merchants  being,  g^ne-  Questions  re- 
rally  speaking,  especially  qualified  to  determine  all  questions  omufc^u^es, 
relating  to   mercantile  usages  and  mercantile  terms,  such  "^  meaning  of 
questions  are  generally  left  for  their  decision :  with  regard  terms  are  for 

4   p  the  jury. 
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Provinces  of 
the  court  and 
jury  in  trials 
on  policies  of 
insurance. 

Court  takes 
judicial  notice 
of  established 
usages  of  trade* 

Usages  of  par- 
ticular trades,^ 
places,  or 
classes,  must  be 
proved. 


Whether  par- 
ties to  the 
policy  are 
bound  thereby 
is  a  mixed 
question  of  law 
and  fact. 


The  construc- 
tion of  the 
policy  is  for  the 
court:  the 
meaning  of 
technical  or 
doubtful  terms 
for  the  jury. 


Materiality  of 
representation 


to  the  custom  of  merchants^  and  the  general  and  known 
usages  of  trade^  the  courts  will  take  judicial  notice  of  them, 
at  all  events^  where  they  have  been  settled  by  a  courBe  of 
judicial  determinations^  in  which  case  they  are  r^arded  as 
forming  part  of  the  law  merchant,  (a) 

The  usages,  however,  of  a  particular  trade  (i),  or  of  a  par- 
ticular place,  as  the  custom  of  Lloyd's(c),  must  be  proved  by 
parol  evidence  to  the  satisfaction  of  the  jury:  the  qnestioii, 
whether  the  parties  to  the  contract  must,  from  their  place  of 
residence,  habits  of  business,  or  other  circumstancesy  be  teken 
to  be  cognisant  of  the  usage  of  Lloyd's,  is  also  for  the 
jury  {d) :  and  upon  their  finding,  on  this  point,  it  will  depend, 
whether  the  court  hold  the  parties  bound  by  the  uaage,  or 
the  reverse.  It  is,  however,  in  all  cases,  for  the  court  to  de- 
cide whether  evidence  of  usage  is  admissible :  and  the  prin- 
ciple on  which  they  proceed  in  determining  this  point  ia,  that 
such  evidence  is  only  admissible  to  explain  what  is  dovbtfrd, 
never  to  contradict  what  is  plain,  (e) 

The  construction  of  the  policy,  when  the  meaning  of  its 
terms  is  ascertained,  is  for  the  court :  but  the  interpretation 
to  be  put  upon  technical  terms  (/),  the  extension  ^ven  by 
mercantile  usage  to  descriptions  of  ports  or  places  named  in 
the  policy  (^),  and  the  construction  of  peculiar,  novel,  or  nnr 
usual  clauses(A)  is  for  the  jury:  in  these  cases  it  is  for  the 
jury  to  say  what  the  meaning  of  the  expressions  is;  but  for  the 
court  to  decide  what  the  meaning  of  the  contract  is,  (t) 

The  question  of  the  materiality  of  a  repre8entation(^')  or 


(a)  Barnett  v.  Brandao,  6  Man.  & 
Gr.  630. 

(6)  Pclly  V.  Royal  Exch.  Comp.,  I 
Burr.  341.  Noble  r.  Kennoway, 
Dougl  510.  &c  Milward  o.  Hibbert, 
S  Qu.  B.  120. 

(c)  Gabay  v.  Lloyd,  3  B.  &  Cr. 
793.  Lawrence  r.  Aberdein,  5  B.  & 
Aid.  107. 

(cf)  Stewart  v,  Aberdein,  4  Mees.  & 
Wels.  211. 

(e)  Blackett  v.  Royal  Exch.  Ass. 
Comp.,  2  Cr.  &  J.  244.  Crofts  r. 
Marshall,  7  C.  &  P.  597. 


(/)  Houghton  V.  Gilbart,  7  C  & 
P.  701. 

(jg)  Constable  v.  Koble^  S  Ttnut 
408.  Cockey  v.  Atkinson,  3  B.&  AU. 
400.  Robertson  v.  Clarke,  1  Bin^ 
445.     Moxon  v,  Atkyns,  S  Camp.  199L 

(A)  Parr  r.  Anderson,  6  East,  S07. 

(t)  Per  Parke,  B.,  in  HutduBioi 
o.  Bowker,  5  Mees.  &  Well.  542. 

0')  M*Dowa]l  V.  Fraser,  DongL 
260.  Mackintosh  «.  Maniiall,  11 
Mees.  &  Wels.  121.  Duer  on  Bcpre- 
sentations,  78.  196. 
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concealment  (A)  are  questions  for  the  jury,  though  the  judge  Pro?inccsor 
in  such  cases  ought  to  take  care  that  they  are  not  misled  by  ]J^7nTridilf 
any  thing  that  comes  out  in  the  evidence  (/),  and  the  court  ?°  policies  of 

will  grant  a  new  trial,  whenever  they  think  the  verdict  '- 

against  the  weight  of  the  evidence  (m) :  the  question  whether  mentu?  foJ^thc 
a  given  ship  was  out  of  time  on  a  given  voyage,  seems  exclu-  J^T- 
nvely  a  question  for  the  jury,  (n) 

In  cases  of  deviation,  the  question,  as  to  what  is  the  usual  Deriation. 
or  prescribed  course  of  the  voyage  insured,  is,  generally 
speaking,  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
of  mercantile  men :  when  so  ascertained,  the  question  whether, 
upon  the  whole  construction  of  the  policy,  and  under  all  the 
circumstances  of  the  case,  there  has  been  what  amounts  to  a 
deviation,  is  for  the  court :  it  is  for  the  jury  to  say,  whether 
a  given  voyage  has  been  commenced  or  prosecuted  within  a 
reasonable  time,  (o) 

The  question,  whether  the  ship  was  seaworthy  when  she  Seavorthiness. 
sailed  is  for  the  jury(p) :  whether  any  thing  has  been  done 
to  waive  the  obligation  of  the  implied  warranty  is  for  the 
court  (s^) 

In  cases  of  alleged  illegality  for  violating  the  laws  of  illegality  _ 
blockade,  the  question,  whether  actual  notice  of  a  blockade  bio^cklde. 
has  been  given  to  the  captain  is  for  the  jury  (r) :  whether  he 
has  had  implied  notice  is  for  the  court  («):  the  question, 
whether  the  captain  was  endeavouring  to  break  the  blockade, 
when  taken,  is  a  question  for  the  jury.(^) 

When  the  question  turns  upon  the  extent  to  which  the  Extent  of 
plaintiflP  is  entitled  to  recover,  in  respect  of  his  interest,  the  lend«l^to"b€ 


insured* 


(A)  Uttledale  v.   Dixon,  1  Bos.  ft  (o)  Mount  o.  Larkins,  8  Bingh.  106. 

PulL  N.  R.  151.      Rawlins  v.   Des-  See  also  Phillips  o.  Irving,  7  Man.  & 

boroogli,  9  Mood,  h  Rob.  328.  West-  Gr.  SS5. 

bory  ti^  Aberdein,.2  Mees.  &  Wels.;267.  (p)  See  anti.  Part  II.   Chap.  IV 

(0    Mackintosh    v.    Marshall,    11  Sect.  III.  pp.  C85— 688. 

Mcca.  h  Wds.  126.  (q)  Weir  v.  Aberdcin,  9  B.  &  Aid. 


(m)  Willes  V.  GloTer,  1  Bos.  &  Pull.  320. 

N.  R.  15.  Bridges  o.  Hunter,  1  Maule  (r)  Harratt  o.  Wise,  Dans.  &  LI 

Bt  M.  14.  334.     Winder  v.  Wise,  ibid.  238. 

(»)  Littlcdale  o.  Dixon,  1  Bos.  &  («)  Naylor  v.  Taylor,  ibid.  24a 

PulL  N.  R.  151.     Elton  v.  Larkins,  5  (<)  Ibid. 
C.  &  P.  85.  382. 

4  P  2 
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Provinces  of 
the  court  and 
jury  in  trials 
on  policies  of 
insurance. 


Constructive 
total  loss  by 
wreck  or 
stranding. 


Time  for  notice 
of  abandon- 
ment. 

Reasonable 
skill  and  care. 


jury  may  be  asked  whether.  In  procuring  the  policy  to  be 
effected,  he  intended  to  protect  his  own  interest  only^  or  that, 
also,  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance,  (u) 

In  determining  whether  the  loss  on  a  wrecked  or  stranded 
ship  is  constructively  total,  the  jury  should  be  asked,  whether 
a  prudent  owner,  if  uninsured,  and  acting  on  the  soundest 
and  best  judgment  that  could  be  formed  at  the  time  and  on 
the  spot,  would  have  sold  or  abandoned  the  ship,  as  she  lay, 
rather  than  attempted  to  repair  her :  if  so,  the  loss  is  totaL  (o) 
Whether  notice  of  abandonment  has  been  given  in  due  time 
is  a  question  for  the  court  (w) 

In  actions  against  policy  brokers  and  other  agents  for 
negligence,  the  questions  of  reasonable  skill  and  care^  du 
diligencey  and  gross  negligence,  must,  generally  speaking  be 
decided  by  the  jury,  {x) 


Sect.  II.   Of  the  Admissibility  of  Parol  Evidence  to  explak 

Policies. 


Of  the  admis- 
sibility of  parol 
evidence  to 
explain  policies. 

Principle  and 
extent  to  which 
parol  evidence 
is  admissible. 


§  462.  The  principles  relating  to  thb  branch  of  the  law  of 
evidence,  as  far  as  it  affects  policies  of  insurance,  have 
already  been  considered  and  illustrated  in  the  chapter  on  the 
construction  of  the  policy,  to  which,  therefore,  the  reader  ie 
referred  for  further  information  on  the  point  (y) :  the  general 
result  of  the  authorities  is,  that  in  this,  as  in  every  other  caee 
of  the  interpretation  of  written  instruments  by  parol  testi- 
mony, such  evidence  is  admissible  only  to  explain,  and  neTer 
to  vary,  controul,  or  contradict,  the  terms  of  the  contract :  ixn* 


(«)  Carruthers  v,  Shedden,  6  Taunt. 
14.  Irving  v.  Richardson,  2  B.  &  Ad. 
193. 

(r)  Supra,  Part  III.  Chap.  VIII. 
Sect.  II.  Art.  2. 

(w)  Part  III.  Chap.  IX.  Sect  II. 
vol.  ii.  p.  1110. 

(jr)  Taylor  on  Evidence,  voL  L 
pp.  37,  38.  As  to  the  nature  of  the 
evidence  on  vrhich  their  judgment,  in 


such  case,  is  to  be  founded, 
vol.  L  p.  158—163. 

(y)  Part  I.  Chap.  III.  pp.«4*8a 
The  reader  will  thank  me  also  lor  i*' 
ferring  him  on  this  subgecC*  to  tbe 
very  able  and  lucid  statement  of  the 
law  contained  in  Mr.  Taylor's  Lav  cf 
Evidence,  part  ii.  chap.  xviiL  toL  il 
pp.  742—795. 
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does  the  evidence  of  the  customs  and  usages  of  particular  9^.^!*^  admis- 

trades,  as  applied  to  the  interpretation  of  policies^  form  any  eyidence  to^'^ 

virtual  exception  to  this  now  well  established  rule ;  —  the  «*P^«""  po^ici^ 

decisions,  as  Lord  Denman  observes,  going  no  further  than  ^"jy  <<>  e^- 

this  —  that  such  evidence  is  admissible  "  for  the  necessary  terms. 

explanation  of  ambiguous  terms."  {z)    It  is  on  this  principle, 

and  only  to  this  extent,  that  the  evidence  of  contemporaneous 

parol  statements   can  be  admitted  to  interpret  the  policy: 

they  can  only  be  used  to  explain  its  ambiguous  terms,  never  Never  to  con- 

to  restrain  or  contradict  its  plain  language.     THus,  where  troul^he'^purn 

a  policy  plainly  specified  Archangel  and  Leghorn  as  the  two  ^fn»«ge  of  the 

termini  of  the  voyage,  the  underwriters  were  not  allowed  to 

prove,  by  parol  evidence,  that  the  risk  was  not  to  commence 

till  the  ship  had  reached  the  Downs,  (a)     So,  where  a  policy 

was  effected  on  goods,  ^^  in  ship  or  ships,"  from  Surinam  to 

London,  parol  evidence  was  held  inadmissible  to  show  that 

a  particular  ship,  which  was  lost,  had  been  verbally  excepted 

at  the  time  of  the  contract.  {V) 


Sect.  III.   Witnesses.  —  Effect  of  Lord  Denmark s  Act. 

5  463.  Since  Lord  Denman's  act  (6  &  7  Vic.  c.  85.,  a.  d.  Witnesses.  — 

1843),  all  objections  to  the  competency  of  witnesses,  on  the  D^^an's  act. 

ground  of  interest,  have  been  removed,  subject  to  certain  -      — — — 

exceptions,  of  which  the  only  one  that  appears  to  have  any  Denman's  act 

practical  bearing  on  actions  upon  policies,  is  that  relating  to  wh<»e'Jhai[f  a 

*^  any  person   in  whose  immediate  and  individual  behalf  any  P^l'^^y  " 

action  maybe  brought  or  defended,  either  wholly,  or  in  part"  to  be  still  in- 

Under  this  exception,  it  should  seem  that,   where  the  witness  for  the 

action  on  the  policy  is  brought  in  the  name  of  the  broker,  P^'y  *"  "^^^^ 

I         J  o  ^  name  the  action 

the  party  on  whose  behalf  it  is  effected  would  still  be  an  in-  i»  brought. 
admissible  witness  for  the  plaintiff ;  at  least,  in  the  absence 


(z)  In  Tnieman  o.  Loder,  1 1  Ad.  &  and  see  Blackett  t;.  Royal  Ezch.  Ass. 

EIL  60a  Comp.,  2  C.  &  J.  244.     Crofts  v.  Mar- 

(a)  Kaimes  v.  Knightley,  Skin.  54.  shall,  7  C.  &  P.  597. ;  and  see  vol.  L 

(6)  Wetton  o.  Ernes,  1  Taunt.  115.;  pp.  75.  79. 
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EVIDENCE. 


Witnesses.  — 
Effect  of  Lord 
Denman's  act. 


of  distinct  proof,  that  the  action  was  not  broaght  by  his 
authority,  or  for  his  benefit,  (c)  It  is  suggested  by  Mi. 
Taylor  that,  in  cases  of  this  nature,  the  question  on  which  the 
competency  of  a  witness  mainly  turns,  is,  whether  he  has 
authorised  expressly  or  impliedly  the  commencement  or  de- 
fence of  the  action,  and  whether,  in  point  of  fact,  he  has 
rendered  himself,  in  any  way,  directly  responsible  for  the 
costs,  (d) 


Sect.  IV.  Proof,  AdmissibiUty,  and  Effect  of  Documents 
frequently  adduced  in  Trials  on  Policies. 


Proof,  admissi- 
bility, and 
effect  of  docu- 
ments fire* 
quently  ad- 
duced in  trials 
on  policies. 

Proof  of 
foreign  judg- 
ments gene- 
rally. 

Will  our  courts 
take  judicial 
notice  of  the 
seal  of  foreign 
courts  of  prize? 

Seals  of  all 
other  foreign 
and  colonial 
courts  must  be 
proved. 


Aet.  1.  Proof  of  Judgments  of  Foreign  Prize  and  of  Vict' 

Admiralty  Courts. 

§  464.  The  usual  mode  of  authenticating  the  judgments  of 
foreign  courts  is,  by  exemplification,  under  the  seal  of  the 
court  (e) ;  and,  as  a  general  rule,  the  seal  must  be  proistd.  (/) 
The  courts  of  the  United  States  have,  however,  admitted  an 
exception  to  this  latter  branch  of  the  rule  with  r^aid  to 
seals  of  foreign  frize  courts,  on  the  ground  that  such  seals 
belong  to  courts  of  the  Law  of  Nations  {g) :  it  may  be  con- 
sidered doubtful  whether  the  same  rule  would  be  acted  upon 
in  this  country.  (A) 

The  seals  of  all  other  foreign  courts,  of  our  own  colonial 
vice-admiralty  courts,  and  even  the  great  seals  of  the 
colonies,  require  to  be  proved,  (i) 

The  admissibility  and  effect  of  foreign  judgments  have  been 
already  sufficiently  considered  elsewhere. 


(c)  See  Taylor  on  Evidence,  §  976. 
Yol.  iL  p.  892.,  and  the  case  of  BeU  o. 
Smith,  5  B.&  Cr.  188.  there  cited. 

(rf)  Taylor  on  Evidence,  quA.  siiprd. 

(e)    Taylor  on   Evidence,    vol.  ii 


note  (a).  Ed.  1844.  Story^  Confict 
of  Laws,  898. 

(A)  Taylor  on  Evidenee^  vol  i. 
p.  15. 

(t)  See  the  authorities  idened  ts 


pp.  1031,   1032.     It  may  also  be  by  in  Taylor  on  Evidence,  voL  L  pp.  14, 

examined  copies.  Ibid.  1 5.     The  Documentary  Evidence  hA 

(/)  Henry  v.  Adey,  3  East,  231.  (8  &  9  Vict.  e.  113.)  has  made  w 

Buchanan  v,  Rucker,  1  Camp.  63.     9  alteration  in  this  respect.     See  Taykfi 

East,  192.  S.  C.  ibid. 

(^)  Kent's  Comm.  vol.  ii.  p.  121. 
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Proof,  admiflsU 
bility*  and 

Art.  2.  Lloyd* i  Lists   and  Books,   and  Lloyd^s   Shipping  effect  of  docu- 

,  ments  fire- 

j  Register,  auently  ad- 

duoed  in  trials 

§  465.  We  have  elsewhere  explained  the  nature  of  Lloyd's  ^°  p^^'°'^^ 
lists f  both  foreign  and   English,  and  the  mode  in  which  Lloyd's  books 
Lloyd's  books  are  made  up  {j) :  whenever  the  question  turns  lisu  admissible 
upon  the  conceahnent  of  a  material  fact,  Lloyd's  English  "oJj^^to^ 
lists,  and  Lloyd's  books,  are  admissible,  in  evidence,  as  pre-  underwriter  of 

«,.     ^t  alleged  to 

sumptive  proof  that  the  underwriter  had  knowledge  of  theur  have  been  con- 

oontents,  they  being  documents  to  which,  in  the  ordinary  ' 

coarse  of  his  business,  he  has  access  (A):  nor  need  it  be 

shown,  in  order  to  fix  him  with  knowledge  of  their  contents, 

that  his  attention  was  peculiarly  directed  thereto ;  for  it  is 

his  duty,  and  part  of  his  occupation,  to  consult  them  (/) :  if, 

indeed,  information  as  to  the  ship's  name,  &&,  necessary  to 

enable  the  underwriter  to  apply  the  intelligence  contained  in 

Lloyd's  lists  to  the  particular  subject  of  insurance,  have 

not  been  comnranicated  to  him,  the  presumption  of  notice 

arising  from  this  assumed  knowledge  of  their  contents  falls 

to  the  ground,  (m) ;  and  the  case  is  the  same,  if  the  assured 

have  made  any  representation  inconsistent  with  the  lists 

which  is  calculated  to  mislead  the  underwriter,  (n) 

"Whether  the  contents  of  the  foreign  lists  filed  in  Lloyd's  Query,  as  to 
inner  room  are  to  be  presumed  known  to  the  underwriter  is  lists. 
a  point  not  yet  decided :  upon  the  evidence  adduced  before 
the  Court  of  C.  Pleas  on  the  point  in  the  only  case  where  it 
was  distinctly  raised,  their  judgment  was  against  the  pre- 
sumption as  a  general  rule,  (o) 

Li  one  case  Lord  Kenyon  admitted  Lloyd's  lists  as  evi*  Lloyd's  books 
dence'of  the  fact  of  capture  (p);  and  in  another  case,  on  a  prove  fact  of 
question  of  concealment.  Lord  Tenterden  admitted  them  as  fJ^^JJ^  ^"^ 

(j)  Vol.  L  p.  82,  83.  (m)  Lynch  v,  Durnsford,  14  East, 

(A)    Abel  o.    Potts,   3    Esp.  242.     494. 
I«jnch   V,   Durnsford,   14   East,  494.         (n)    Mackintosh    v,   Marshall,    II 

Elton  V.  Larkins,  5  C.  &  P.  86.  385.     Mees.  &  Wels.  116. 

8  Bingh.  198.     Mackintosh  v.  Mar-        (o)  Elton  v,  Larkins,  8  Bingh.  198. 
ahall,  1 1  Mees.  &  Wels.  116.  (p)  Abel  v.  Potts,  3  Esp.  242. 

(I)  11  Mees.  &  Wels.  120. 
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Proof,  admissi- 
bility, and 
eflect  of  docu- 
ments fre- 
quently ad- 
duced in  trials 
on  policies. 

Lloyd's  British 
and  Foreign 
Shipping  Re- 
gister: mode 
in  which  it  is 
prepared. 


Admissibility 
in  evidence 
of  Lloyd's 
Shipping 
Regbter. 


against  the  assured,  to  prove  that  the  coast  of  Peru  had  been 
declared  in  a  state  of  blockade  by  the  Chilian  government^ 
coupled  with  the  evidence  of  the  broker,  that  he  had  read  the 
notification  in  the  list  before  eflfecting  the  policy,  (y) 

Lloyd's  Shipping  Register  is  a  document  prepared  under 
the  authority  of  the  chairman  and  committee   of  Lloyd's 
Register  of  British  and  Foreign  Shipping  (constituted  in  its 
present  form  in  A.  D.  1834),  and  is  made  up  from  the  reports 
of  shipping  surveyors,  stationed  at  London  and  the  outports, 
and  known  as  LloyiTs  Surveyors :  the  professed  object  of  the 
society,  and  of  the  register  published  under  their  sanction,  is 
to  obtain,  and  exhibit  for  the  use  and  information  of  ship- 
owners and  underwriters,  a  classification  of  dififerent  ships 
which  shall  indicate,  with  as  much  correctness  as  possible, 
their  real  iemd  intrinsic  qualities :  to  this  end,  all  ships  sur- 
veyed by  the  society  are  classed  in  the  register  under  certain 
letters,   indicating  various    degrees  of  age,   strength,  and 
stanchness.     Ships  of  the  first  description  of  the  first  dau 
are  indicated  by  the  letter  A,  or  in  advertisements  commonly 
A.  I.     Ships  of  the  second  description  of  the  first  class  are 
designated  by  the  diphthong  ^ ;  if  of  a  superior  character, 
they  are  distinguished  in  red  by  an  asterisk  thus  affixed,  ^M. 

Ships  of  the  second  class,  being  fit  to  carry  cargoes  not  in 
their  nature  liable  to  sea  damage,  are  designated  by  the 
letter  E. 

Ships  of  the  third  class,  being  those  deemed  fit  to  be  em- 
ployed on  short  voyages  not  out  of  Europe  —  by  the  letter 
L,  &c.  &C,  (r) 

With  regard  to  the  admissibility  in  evidence  of  Lloyd's 
Shipping  Register,  it  should  seem  that  it  will  never  be  re- 
ceived as  proof  of  the  truth  of  what  it  contains,  even  to  the 
extent  of  showing  that  ships,  in  the  general  understanding  of 


(9)  Bain  v.  Case,  3  C.  &  P.  496. 

(r)  For  further  information  as  to 
the  mode  of  preparing  the  register, 
see  the  case  of  Kerr  o.  Shedden,  4 
C.  &  P.  528.,  which  relates  to  the  period 
before  1834 :  for  the  present  state  of 
the  society,  and  the  mode  of  classifica- 


tion adopted  since  1834,  see  M*CiiI- 
loch's  Comm.  DicL,  Su]^lemeot  bt 
1836,  p.  88.  tiL  "  Ships,  ClassificttioB 
of,**  who  gives  full  particulars.  Ses 
also  Mr.  Willunson*s  Law  of  Shippiogi 
pp.  76 — 82. 
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the  trade,  really  have  the  character  ascribed  to  them  in  the  ^,\^^*  admissi- 

.  .  ,  ,        bihty,  and 

register:  thus^  in  an  action  by  the  purchaser  against  the  effect  of  docu- 
seller  of  the  ship,   for  falsely  representing   that  she  was  ^u°ntiy  ad- 
copper-fastened,  the  defendants  proposed  to  adduce  in  evi-  duced  in  trials 

-r  Tk        •  1-  *         1  ^^  policies. 

dence  Lloyd's  Register,  wherein   she  was  described  as  so    

being,  in  order  to  show  that,  at  the  time  of  sale,  she  was, 
among  shipowners  and  underwriters,  considered  as  copper- 
&stened :  but  Lord  Denman  rejected  the  evidence,  remark- 
ing that  the  court  did  not  know  enough  of  the  manner  in 
which  the  book  was  made  up  to  justify  its  admission  («) ; 
and  experience  shows  that  there  are  very  good  reasons  for  this 
exclusion. 


Sect.  V.  Proof  of  the  making  of  the  Policy.  —  Agency. 
§  466.  The  allegation  that  the  policy  was  effected  by  the  Proof  of  the 

making  of  the 

nominal  assured  as  agent  for  the  party  mterested,  under  the  policy.—. 
provisions  of  the  statute  28  G.  3.  c.  56.,  must  be  substan-     ^^^^' 
tially  proved  as  laid.  ^J?®"5y  *" 

,  1  •         1  •  1  effecting  the 

In  the  leading  case  on  this  subject,  the  allegation  that  the  policy  must  be 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund,  ^^l^  is  proof 
and  for  his  use  and  benefit,  was  held  to  be  sustained  by  p^  an  order  to 

•^     insure  under 

proof,  that  plaintiffs  had  effected  the  policy  as  general  agents  28  G.  3.  c.  56. 
for  Lund,  and  consignees  of  the  bill  of  lading ;  and  that  l^^^^/^^^o"  »•» 

'  ^  ^  °  ^  .  equivalent  to  a 

Lund,  after  being  informed  of  their   having  effected  the  prior  order. 
policy  on  his  behalf,  had  written  to  approve  of  their  having  Horncastie. 
done  so.  (f)     The  main  principle  acted  upon  in  Ais  case,  and  g.  g°*'  ^  ^""* 
illustrated  more  or  less  by  most  of  the  subsequent  decisions 
on  the  point,  is,  that  subsequent  ratification  of  the  insurance 
by  the  principal  on  whose  behalf  it  is  effected  is  equivalent 
to  a  prior  order,  on  his  part,  to  insure  —  omnis  ratihabitio 
retrotrakitury  et  mandato  equiparatvr. 

Thus,  in  the  instance  of  insurances  caused  to  be  effected  by  P^'^e  agents. 
the  commissioners  of  Dutch  prizes  in  the  great  case   of 
Lucena  v.  Crawf urd,  and  in  others  caused  to  be  effected  by 

(«)  Freenoan  v.   Baker,  5  C.  &  P.        (t)  Woolff  v,  HorDcastle,  1  Bos.  & 
475.  Pull.  316. 
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Proof  of  the 
making  of  the 
policy. — 
Agency. 


Ratification 
implies  pre- 
vious know- 
ledge of  the 
thing  ratified. 

Bell  V.  Jansen, 
1  M.  &  Sel. 
201. 


Length  of  time 
that  has  elapsed 
between  the 
insurance  and 
the  ratification 
is  unimportant. 
Hagedorn  v, 
Oliverson, 
2  M.  &  Sel. 
485. 


prize  agents  for  captora»  it  was  held  that,  though  the  com- 
midsioners,  in  the  one  case,  and  the  captoiB,  in  the  others,  had 
no  insurable  interest  on  their  own  account,  yet  a  subsequent 
adoption  by  the  crown  of  the  insurances  they  had  respectively 
procured  to  be  effected,  was  equivalent  to  a  prior  order  to 
insure  on  behalf  of  the  crown,  and  consequently  amounted 
to  proof  of  an  allegation,  that  the  insurance  was  effected  by 
the  plaintiffs,  as  agents,  on  account  of  his  Majesty,  (ti)    Bat 
where,  in  a  similar  case,  the  allegation  was,  that  the  insurance 
was  on  account  of  the  captors,  this  was  held  not  to  be  proved  by 
a  subsequent  ratification  by  the  crown,  (v)    But  no  one  can 
be   said  to   adopt  or  ratify  that  of  which,  at  the  time  of 
giving  the  supposed  ratification,  he  was  ignorant.     Hence, 
where  the  agents,  m  this  country,  of  a  merchant  residing  in 
America,  three  days  after  they  had  effected  insurance  on  his 
behalf,  received  from  him  a  letter  (written,  of  course,  before 
he  knew  of  what  had  been  done),  directing  them,  in  general 
terms,  to  insure  —  this  evidence  was  held  not  sufficient  to 
support  an  allegation  that  the  plaintifi^  had  received  the 
order  for,  and  effected  the  insurance  for  the  benefit,  and  on 
account  of,  the  foreign  principal  (w) :  if,  however,  the  rati- 
fication be  given  after  knowledge  of  the  insurance,  the  length 
of  time  which  may  have  elapsed,  between  the  making  of  the 
policy  and  the  ^ving  of  the  ratification,  will  not  prevent  its 
being  held  equivalent  to  a  prior  order.  Thus,  where  Hagedorn, 
resident  in  London,  had  procured  a  policy  to  be  effected  cm 
ship,  in  the  common  form  (i.  e.  ^^  as  well  in  his  own  name,  as 
for  and  in  the  names  of  all  and  every  other  person,  &c.),  for 
the  benefit  of  Schroeder,  a  foreign  merchant  resident  abroad, 
who  was  interested  in  a  moiety  of  the  ship ;  and  there  was 
no  evidence  of  any  direction  having  been  given  by  Schroeder 
to  insure  in  the   first  instance :  but  it  appeared  that,  two 
years  afterwards,  and  after  the  loss  of  the  ship,  Schroeder 


(«)  Lucena  v.  Crawfurd,  3  Bos.  & 
Pull.  N.  R.  269.  S.  C.  on  venire  de 
novo,  1  Taunt.  325.  Stirling  v.  Thomp- 
son, 11  East,  620.  623.  Routh  r. 
Thompson,  13  East,  274. 


(o)  Routh  o.  Thompson,  11  E0^ 
428. 

(w)  Bell  V.  Janseo,  1  Maule  &  SeL 
201. 
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wrote  to  Hagedom,  that  he  hoped  he  had  procured  a  final  Proof  of  the 
settlement  from  the  imderwriters  imder  the  policy  —  this  policy^— 
was  held  sufficient  proof  that  Hagedom  was  the  person  who  -^g^"*^* 
had  given  the  order  to  effect  the  insurance  within  the  true 
meaning  of  28  G.  3.  c.  56. ;  and^  therefore^  that  the  action 
was  well  brought  in  plaintiff's  name,  averring  interest  in 
Schroeder.  (x) 

Where,  in  a  similar  case,  the  action  was  brought  by  the  Letter  directing 

n       •  .      .      I  T  .a»    X  J  •      xL  /»         •        insurance 

foreign  prmcipal,  on  a  policy  enected  m  the  name  of  an  m-  receiTed  by 
surance  broker,  in  the  common  form.  Lord  Ellenborough  held  hJ^  principal 
that  the  production  of  a  letter,  directing  the  insurance,  written  abroad,  with 

,      ,      ,        ,         ,         ,   .      .    '^  T^      ,        .1       ,       ^      ,.  ,     ship-letter 

to  the  broker  by  the  plamtin  from  abroad,  with  the  Engbsh  mark  and  date 

ship-letter  postmark  upon  it,  and  the  date  of  the  year  on  pr^^of  an 

which  the  policy  was  effected,  was  sufficient  proof  of  an  ^^^^  ^  insure. 

averment  in  the  declaration,   that  such  broker  was  ''the 

person  residing  in  Great  Britain,  who  received  the  order  for, 

and  effected  the  policy."  (y)     As  this  kind  of  proof  may  ^ff^^  ^f 

frequently  be  adduced  in  such  cases,  it  may  be  as  well  to  P">V"g  p®**- 

*  "  ''  ^  mark  generally 

state  that  postmarks  on  letters  are,  primd  facie,  evidence  that 
the  letters  were  posted  at  the  time  and  place  therein  speci- 
fied (z) ;  and,  also,  that  if  a  letter,  properly  directed,  is  sent 
by  the  post,  it  is  presumed  that  it  reached  its  destination  at 
the  regular  time,  and  was  received  by  the  party  to  whom  it 
was  addressed,  (a) 

A  slight  variance  between  the  style  and  firm  of  the  policy  a  slight 
brokers,  as  alleged  in  the  declaration,  and  as  made  out  in  ti^^oie  tt  le 
proof,  was  held  not  to  be  material,  even  before  the  late  of  broker's 
amendment  act  and  the  rules  of  pleading  prohibiting  more  and  as  proved/ 
than  one  special  count  on  policies  of  insurance.    Thus,  where  Dickson  r^^*"^ 
the  allegation  was  that  the  poUcy  had  been  effected  by  "  Gray,  l^^ge,  i  Stark. 
Wilson,  and  Co.,"  as  the  agents  of  the  plaintiff;  and  the  proof 
was,  that  it  had  in  fact  been  effected,  not  by  "  Gray,  Wilson, 

(x)  Hagedom  v,  Oliverson,  2  Maule  (a)    Taylor    on    ETidence,    yoI.  i. 

Se  Sel.  485.  p.  118.  §  117.,  who  cites  the  autho- 

(y)     Arcangelo    v.    Thompson,    2  rities :  if  the  address  be  too  general 

Camp.  620.  the  presumption  will  not  arise.  Walter 

(z)  Fletcher  v,  Braddyl,   3  Stark,  o.  Haynes,  Ry.  &  Mood.  169. 
Rep.  64.     R.  e.  Johnson,  7  East,  65. 
R.  17.  Plumer,  Russ.;^^  Ry.264. 
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Proof  of  the  ^n^  Co.,"  who  Were  a  London  house,  but  "  Graj  and  Ca,"  a 
makmg^f  the  Liverpool  house,  consisting  of  the  same  members,  omitting 
Agency.  one :  Lord  EUenborough  held  the  variance  immaterial,  and 

said,  that  if  the  two  houses  had  only  one  member  in  conmion 

it  would  be  sufficient  (5) :  this  would  be  so  a  fortioriy  since 

After  verdict      ^^  alterations  in  the  law  above  referred  to :  after  verdict,  it 

agency  wUi  be    ^\jx  be  intended  that  sufficient  proof  has  been  given  that  the 

taken  to  be  ,      .  .  ^  ^ 

proved  aa  plaintiffs  effected  the  policy  as  agents  for  the  party  really 

MeUish  v.  Bell,  interested,  or  gave  the  order  for  insurance,  or  in  some  way  or 
15  East,  40.       other  brought  themselves  within  some  one  of  the  descriptions 

of  the  28  G.  3.  c.  6Q. :  Lord  EUenborough,  therefore,  refused 
to  arrest  judgment  in  an  action  on  a  policy,  though  it  ap- 
peared, on  the  face  of  the  declaration,  that  the  plainti£i  on 
the  record  were  neither  the  persons  named  in  the  policy,  nor 
the  parties  interested,  (c) 


Sect.  VL  Proof  of  the  Subscription  of  the  Policy. — Authority 

of  Agents. 

Proof  of  the  §  ^^^'  Unless  admitted,  as  is  very  generally  the  case,  the 

subscription  of  subscription  of  the  policy  must  be  proved  in  the  usual  way: 
Authority  of     whcrc  the  underwriter's  signature  has  actually  been  written 

^^"   by  himself,  no  difficulty  can  arise :  where,  however,  as  not 

rit°^to°s^i*"****^  unfrequently   occurs,   the    policy  has    been   subscribed  by 
policies.  brokers,  or  other  agents  on  his  behalf,  a  question  may  arise 

as  to  the  authority  of  the  agent :  as  to  this,  proof  that  the 
agent  had  often  subscribed  policies  in  defendants  name,  and 
that  the  defendant  had  held  him  out  to  the  world  as  properly 
authorized  for  that  purpose,  was  held,  by  Lord  Kenyon,  suf- 
ficient evidence  of  an  authority  to  sign,  without  proof  of  any 
written  authority  so  to  do  {d) :  Lord  EUenborough,  in  one 
case,  seems  to  have  thought  this  proof  not  sufficient  {e) ;  but 
admitted  it  to  be  so  in  another,  when  coupled  with  the  addi- 
tional fact,  that  the  defendant  had  been  in  the  habit  of  paying 


(&)  Dickson  v.  Lodge,  I  Stark.  226.         (jd)  Neal  o.  Irving,  1  Esp.  61. 
(e)  Mellish  v.  Bell,  15  East,  40.  (e)  Courteen  o.  Toiisc,  I  Camp.4S. 
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h$se$  on  policies  so  subscribed.  (/)    Proof  that  the  agent  of  Proof  of  tiie 
an  insurance  company  was  in  the  habit  of  signing  other  [he  poif<ry?— 
memoranda  of  a  similar  nature,  was  held  sufficient  proof  of  Authority  of 

-  ,  ,  .  agents. 

his  authontj  to  sign  a  memorandum  for  a  change  of  voyage  


indorsed  on  the  policy.  {jjY 

It  isy  it  seems^  to  be  presumed^  that  an  agent  who  has  Authority  to 
authority  to  subscribe  a  policy,  has  also  authority  to  sign  the  Jii«  authority 
adjustment  of  a  loss.  (A)  ^  ««"  *^j"«^ 

Proof  of  subscription  by  an  authorized  agent,  will  satisfy 
an  allegation  of  signature  by  the  defendant,  (t) 


Sect.  VIL  Proof  of  Compliance  with  Warranties. 
§  468.  All  express  warranties  being  conditions  precedent  Proof  of  com- 

.      -T  1*9  !•  1  !•  •tt»  /•  pliance  with 

to  the  poucy  s  attaching,  the  compliance  with  them  is  part  of  warranties. 


ress  war- 


the  plaintiff's  title,  and  must  accordingly  be  proved  by  him  jj, 

in  the  first  instance ;  but  primd  facie  proof  of  compliance  will,  "oties  being, 

^        .  ^  ...  conditions  pre- 

it  seems,  be  sufficient,  until  it  is  rebutted  by  coimter  proof  on  cedent,  com. 
the  side  of  the  defendant.  l^'S^must^be 

Thus,  under  a  warranty  that  the  ship  insured  was  Danish^  P«>Ted. 
it  being  proved  by  the  assured  that  the  captain  addressed  ^j^^ty  of  ^  ' 
himself  to  the  Danish  consul  at  the  port  of  departure,  that  n«*ionai  c^*^- 

.  •      racter. 

he  carried  Danish  colours  when  he  left  it,  and  that  he  still 
had  the  same  colours,  surmounted  by  those  of  the  captors, 
when  brought  by  them  into  an  intermediate  port  —  Lord 
SUenborough  said,  that  this  was  sufficient  primd  facie  evi- 
dence of  national  character,  so  as  to  entitle  the  jury,  in  the 
absence  of  proof  to  the  contrary,  to  find  that  the  ship  really 
was  Danish  according  to  the  warranty,  (j)    The  official  letter 

(/)  Houghton  V.  Ewbank,  4  Camp.  (A)     Richardson    v,    Anderson,    1 

48.  Camp.  43.  note. 

Qjf)  Brockelbank  v,  Sugrue,  5  C.  &  (i)  Nicholson    «.    Croft,    S    Burr. 

P.   21.     See  further   as  to  the   due  1108. 

execution  of  an  authority  to  sign  po-  (J)     Arcangelo    t;.    Thompson,    2 

liciet,    Guthrie  v,  Armstrong,  1  DowL  Camp.  620. 
&  Ryl.  248.     Mead  v.  Davison,  3  Ad. 
&  £1L  303. ;  and  sec  ante^  vol.  i.  pp* 
144,  145. 
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Proof  of  com- 
pliance  with 
warranties. 

To  sail  with 
convoy. 


of  the  commander  of  the  convoy,  and  the  log  book  of  the 
convoying  man-of-war,  were  held  admi^ible  by  Chief  Baron 
Eyre  (A)  and  by  Lord  Ellenborough(2),  to  prove  compliance 
with  a  warranty  to  sail  with  convoy. 

Whether  it  is  for  the  assured  to  prove  the  ship  to  have 
been  seaworthy  at  the  commencement  of  the  risk,  or  whether 
it  lies  on  the  defendant  to  give  proof  that  she  was  then  un- 
seaworthy,  is  a  question  that  will  be  considered  hereafter,  (m) 


Sect.  VIIL  Proof  of  Interest 


Proof  of  in- 
terest. 

Proof  of  in* 
terest  in  ihip : 
evidence  of  acts 
of  ownership 
pnmd  facie  mU 
ficient,  even 
where  it  ap- 
pears that  there 
has  been  a 
transfer  of  title. 

Appointment 
and  employ- 
ment of  cap- 
tain. 

Robertson  v. 
French,  4  East, 
ISO 


Directing 
loading  of  ship 
and  paying 
crew. 
Araery  c. 
Rogers,  1  £^. 
208. 


Art.  1.  In  different  Subjects  of  Insurance —  Means  of  Proof, 

§  469.  Upon  a  policy  on  ship,  the  possession  of  the  assured 
as  owner  is  primd  facie  evidence  of  property,  until  further 
evidence  be  rendered  necessary,  in  support  of  the  title  thus 
made,  in  consequence  of  its  being  impeached  by  contrary 
proof  on  the  other  side :  it  is  not  necessary  for  the  assured, 
in  the  first  instance,  to  prove  that  the  ship  is  registered  in 
his  name :  thus,  where  it  was  proved  by  the  captain  that  the 
assured  were  the  persons,  by  whom,  as  owners^  he  uhu  ap- 
pointed  and  employed — this  was  held  to  be  sufficient  primd 
facie  evidence  of  ownership;  and,  though  it  afterwards 
appeared,  by  his  answers,  on  cross  examination,  that  the 
ownership  was  derived  to  the  assured  under  a  bill  of  sale 
executed  by  himself  as  attorney  to  the  former  owner,  it  was 
further  held  that  it  did  not,  on  this  account,  become  ne- 
cessary to  produce  the  bill  of  sale  or  the  ship's  register,  or  to 
give  any  further  proof  of  property  beyond  the  mere  fact  rf 
ownership,  no  contrary  proof  having  been  adduced  on  the 
other  side(n):  to  the  same  effect  Lord  Kenyon  had  pre- 
viously ruled  that  evidence  of  the  assured  having  exercised 
acts  of  ownership  in  directing  the  loading,  §'c.,  of  the  ship 
and  paying  the  people  employed^  was  sufiicient  proof  of  in- 


(A)  D'Israeli  r.  Jowelt,  1  Esp.  427. 
(JL)  Watson  ©.  King,  4  Campb.  275. 
(m)  Seepof^  Sect  IX. 


(n)  Robertson  v,    French,  4  East 

isa 
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tere6t(o);  and  Lord  EUcnborough  had  held  evidence  that  Proof  of  in- 


the  partj  in  whom  interest  was  averred,  had  ordered  and  .! 

paid  for  stores,  &c.,  to  be  sufficient  primd  facie  proof  of  ^^^^^^^^' 

his  ownership,  though  it  came  out,  on  cross  examination,  that  Foyie,  5  £sp. 
he  had  derived  his  title  under  a  bill  of  sale,  which  was  nqt 
produced.  (/?) 

The  nature  of  the  contrary  proof  on  the  other  side,  which  The  registry  or 

•  «•  ,     A  •!/»  !•  -t        y       certificate  need 

rebuts  this  prima  facie  evidence  of  ownership  appears  bj  the  nerer  be  pro-   ' 
two  following  cases :  a  ship  having  been  insured  in  the  name  ^  instance  to 
of  •'  Elizabeth  Marsh  &  Son ; "  the  son  brought  the  action,  P«>^c  piaintirs 

^    ^  insurable  in- 

and  averred  the  interest  in  himself  alone ;  in  order  to  prove  terest  iu  ship. 
his  interest  as  alleged,  he  called  the  captain,  who  proved 
having  been  employed  by  him  to  take  the  command,  pay  the 
seamen  and  draw  bills  on  account  of  the  ship :  this  was  held  P"!^^^*^ 

^  dueed,  and 

sufBcient  primd  facie  evidence  of  interest :  the  defendant  then  pUuntifiTs  name 
showed  that  at  the  time  the  policy  was  effected^  other  parties^  conclusive  to' 
names  were  on  the  register,  and  that  there  was  no  change  in  ^^^  ^^^^ 
the  re^try  till  after  the  date  of  the  insurance:  Mr.  J.  Le  ^a^h  oj 
Blanc  held  this  to  be  conclusive  against  the  plaintiff's  title,  {q)  4  Esp.  98.' 
So  where  three  plaintiffs,  in  order  to  make  out  an  insurable  Camden  v, 
interest  in  freight,  proved  that  the  ship,  out  of  the  owner-  $  x.  Rep.* 709. 
ship  of  which  the  claim  to  freight  arose,  had  been  pidd  for 
by  themselves  and  a  fourth  person  who  was  in  partnership  • 

with  them,  the  court  held  this  primd  facie  proof  of  ownership 
to  be  conclusively  rebutted  by  the  production  of  the  register, 
wherein  the  ship  was  registered  in  the  names  of  two  of  them 
oiily(r):  "the  production  of  the  register,**  says  Mr.  J.  Le 
Blanc,  ^^  showing  the  title  to  be  in  two  of  them  only,  threw 
upon  them  the  burden  of  proving  a  subsequent  title  in  all 
thethree.''(*) 

But  though  the  production  of  the  register  or  certificate  in  !*■  production 
which  his  name  is  omitted  is  thus  conclusive  to  negative  the  piaimiflTs  name 
interest  of  the  assured,  yet  its  production  with  the  name  cvrajwima"*^' 
inserted  is  not,  in  itself,  and  without  morcy  even  primd  facie,  /^'*  evidence 

of  insurable 

(0)  Amery  v*  Rogers,  1  Esp.  208.  (r)  Camden  v.  Anderson,  5  T.  Rep. 

(p)  Thomas  v.  Foyle,  5  Esp.  88.  709. 

(9)  Marsh  o.  Robinson,  4  Esp.  98.  («)  In  Tinkler  o.  Walpole,  14  East, 

S39. 
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Proof  of  in- 
terest. 

interest,  with- 
out proof  of 
acts  of  owner- 
ship. 

Pirie  v.  Ander- 
son, 4  Taunt 
65^. 


Entry  in 
raster  book 
stating  that 
certificate  had 
been  granted 
on  plaintiflTs 
affidavit,  is  not 
good  secondary- 
evidence  of  in- 
surable interest. 


Broker  who 
has  effected 
insurance  and 
accounted  for 
premiums  with 
h^  principals, 
cannot  set  up 
the  register 
against  tlieir 
claim  for  a  loss 
paid  to  him  as 
their  agent 
Dixon  r.  Ham« 
mond,  2  B.  & 
Aid.  310. 


evidence  of  bis  title :  thus,  where  in  an  action  brought  by 
broker  on  a  ship  policy,  the  interest  was  averred  to  be  ia 
three  persons  as  his  principals :  and  to  make  out  this  aver- 
ment the  original  roister  was  produced,  purporting  to  be 
made  on   the  oaths  of  those  persons,  who  had   sworn,  in 
pursuance  of  the  act,  that  they  were  the  sole  owners ;  hut 
this  affidavit  itself  was  not  produced,  and  no  evidence  was 
given  of  any  acts  of  ownership:  the  court  held  the  proof 
insufficient,  even  as  primd  facie  evidence  of  interest,  Mr.  J, 
Gibbs  remarking  that  it  did  not  follow  because  the  l^islatare 
made  registration  necessary  to  complete  a  title,  that  it  there- 
by made  it  alone  to  be  proof  of  title.  (/)     So  where  it 
appeared  that  all  the  affidavits  on  which  registers  had  been 
granted,  had  been  destroyed  by  fire,  an  entry  in  the  re^ster 
book  stating  that  a  certificate  of  register  had  been  granted  on 
plaintifi^'s  affidavit,  was  held  by  Lord  Ellenborough   to  be 
inadmissible  as  secondary  evidence,  to  supply  the  want  of 
such  affidavit,  without  the  further  evidence  of  some  person 
who  had  seen  it,  and  knew  that  it  had  been  made  by  him.(«) 
An  agent,  after  accounting   with  his  principals,    and  re- 
ceiving money  in  that  capacity,  cannot  dispute  their  title, 
and  say  that  he  did  not  receive  the  money  for  them,  but  for 
some  other  person.     Hence,  where  a   broker,  after  having 
become  sole  registered  owner  of  a  ship,  which  had  been  pre- 
viously owned  by  one  of  two  partners,  effected  an  insurance  on 
the  partnership  account,  and  accoimted  with  the  partnership 
for  the  premiums,  it  was  held  that  he  could  not  set  up  his 
title  on  the  register  as  a  defence  to  an  action  for  money  had 
and   received  brought  by  the  partnership,  to  recover  the 
amount  of  a  loss  which  had  been  paid  by  the  imderwriter  to 
him,  as  the  agent  of  both  partners,  (t?) 


{J)  Pirie    v.    Anderson,   4    Taunt  in   Flower  r.  Young,  3  Camp.  S4I.; 

€5i.     It  has   been   regretted  by  the  and  see  the   remarks  of  Mr.  Ttylor, 

courts  in  more  than  one  instance,  that  Law  of  Evidence,  §  1275.  toL  ii.  {k 

the  registry  is  not  made  good  primd  1159. 

facie  evidence  of  its  contents  in  every  («)  Teed  r.  Martin,  4  Camp.  90. 

case.     Sec   per   Sir   J.    Mansfield,    4  (v)  Dixon  r.    Hammond,  S  B.  & 

Taunt.  656.     Per  Lord  Ellenborough  Aid.  SIO. 


k 
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Interest  m  freight  is  proved  by  proving  an  interest  in  the  Proof  of  in- 
ship,  as  owner,  charterer,  or  otherwise,  and  by  showing  that  ^'^^ 


a  charter-party  was  made,  goods  shipped,  or  that  there  was  Proof  of  in- 
some  contract  entered  into,  or  act  done  whereby  an  insurable  mfrdght, 
interest  in  freight  accrued,  (u?) 

Interest' in  goods  is  proved  either  as  in  the  case  of  ship  by  Proof  of  in- 
evidence  of  possession  or  of  acts  of  ownership ;  or  by  transfer  [„  ^wA.*"*^*^*^* 
of  title  to  the  assured  by  bill  of  lading,  or  other  document ; 
or  by  evidence  of  payment  of  the  price. 

The  bill  of  lading  is  the  usual  evidence  of  the  ownership  Bill  of  lading. 
of  property  shipped;  the  consignee  or  his  assignee  being 
presumed  to  be  the  owner  where  it  is  not  otherwise  ex- 
pressed in  the  bill  of  lading  (or):  this  document,  being  merely  Effect  of  bill  of 
an  acknowledgment  by  the  master,  is  no  evidence  in  an  dencf  "^^* 
action  on  the  policy  without  authentication  (y) ;  and,  even  if 
authenticated  by  the  master,  it  seems  that  it  will  not  amount 
to  sufficient  proof  of  insurable  interest  in  the  goods,  without 
some  further  proof;  as  that  the  goods  specified  in  it  were 
actually  shipped  on  board  (z) ;  at  all  events,  it  is  clear  that  Where  limited 
where  the  master  guards  his  acknowledgment,  as  by  writing  «  cwuLT^Ln- 
on  the  bill  "  contents  unknown/*  so  that  he  does  not  charge  i!!^T^ 

^      Haddow  v. 

himself  with  the  receipt  of  any  goods  in  particular,  such  bill  Parry,  3 
of  lading  is  not  evidence,  cither  of  the  quantity  of  the  goods, 
or  of  the  insurable  interest  of  the  consignee :   nor  can  such 
document  be  proved  as  an  admission,  by  proving  the  hand- 
writing of  the  deceased  master  (a):    whether  the   bill   of  Q««y,  whether 
lading,  even  as  between  the  consignee  and  shipowner,  can  ever  ,«  condusrve 
be  conclusive  evidence  of  the  shipment  of  the  goods,  seems  ^J*^^"*'*-*  ^^J-^^ 
Tcry  doubtful :  it  has  been  decided  that  it  is  not  so,  where  the  goods. 
the  action  is  by  the  consignee  (but  not  the  indorsee)  against 
the  shipowner  for  non-delivery ;  and  the  bill  of  lading,  when 

• 

(w)  Camden  v,  Anderson,  5  T.  Rep.  (a)  Haddow  v.  Parry,  3  Taunt.  303. 

709.     Etches  v,  Aldan,  1  M.  &  Kyi.  In  this  case  Mr.  J.  Lawrence  seemed 

157.  ;  and  see  anie.  Insurable  Interest  to  think  that  the  bill  of  lading,  without 

in  Freight,  vol.  i.  pp.  2S5 — 238.  the  limiting  words,  would  have  been 

(x)  Hibbert  v.   Carter,  I   T.  Rep.  sufficient  proof  of  an  insurable  interest 

476.     Caldwell  v.  Ball,  1  T.  Rep.  205.  in  the  goods,  t.  e,  that  they  had  been 

(y)  Dickson  v.  Lodge,  1  Stark.  226.  shipped  on  board. 

(2)  M* Andrew  v.  Bell,  1  Esp.  373. 

4Q 
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Proof  of  in- 
terest. 

Payment  of 
price  of  goods. 


A  copy,  kept 
at  tbe  custom- 
house, of  the 
searcher's  re- 
port of  the 
cargo,  is  admis- 
sible in  eTi- 
dencc  to  prove 
insurable  in- 
terest in  the 
goods. 


Proof  of  in- 
surable interest 
in  bottomry. 


Respondentia 
bond  no  proof 
of  interest  in 
goods,  except 
by  usage. 


produced,  shows  the  shipment  to  have  been  made  by  a  tUrd 
party  who  was  the  plaintiflfs  agent,  (i) 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of 
insurable  interest :  hence,  a  bill  of  parcels,  with  the  vendore 
receipt,  for  goods  sold  abroad,  was,  very  early,  held  to  be 
sufficient  proof  of  interest  (c) ;  so  the  fact  that  consignees 
have  given  their  acceptance  to  the  consignors  for  the  price,  and 
on  account,  of  the  goods,  if  coupled  with  proof  of  payment, 
would,  as  it  seems,  be  satisfactory  evidence,  (d) 

To  prove  that  the  goods  insured  were  shipped,  a  cleric  in 
the  custom-house  produced  the  copy  of  an  offidal  paper, 
containing  an  account  of  the  cargo  as  examined  by  the 
searcher ;  the  official  paper  goes  with  the  ship,  and  the  oc^ 
is  kept  at  the  custom-house :  Mr.  J.  Chambre  ruled  this 
copy  to  be  admissible,  without  ^calling  the  searcher,  as  being 
a  paper  made  by  the  appointed  officer  under  the  authority  of 
an  act  of  parliament,  and  lodged  as  an  official  document  in 
the  custom-house,  (e) 

In  an  action  upon  a  policy  on  bottomry  and  respondentia 
loans,  evidence  of  the  execution  of  the  bond,  and  of  the  interest 
of  the  borrower  in  the  ship  or  goods,  is  sufficient  proof  of  the 
interest  of  the  assured,  and  the  borrower  himself  was,  even 
before  Lord  Denman's  act,  and  a  fortiori  would  be  so  since, 
a  competent  witness  to  prove  his  own  interest  in  the  ship  or 
goods,  by  hypothecating  which  he  raised  the  loan,  (f) 

But  in  a  policy  on  goods  a  respondentia  bond  is  no  proof 
of  interest  in  the  goods  on  which  the  money  was  borrowed  (j); 
though,  by  the  usage  of  the  East  India  trade,  proof  of  money 
laid  out  by  the  captain  in  the  course  of  the  voyage,  and  for 
which  he  charged  respondentia  interest,  was  held  to  be  proof  of 
insurable  interest  in  a  policy  "on  goodsy  specie^  and  effects.^  i]i\ 


(6)  Berkley  ».  Watling,  7  Ad.  & 
Ell.  29.  2  Ney.  &  Perr.  178.  A  very 
instructive  case  as  to  tbe  general  eflfect 
in  evidence  of  the  bill  of  lading. 

(c)  Russel  V.  Boehm,  2  Str.  1127. 

{d)  See  Davies  o.  Reynolds,  1 
Stark.  115. 


(e)  Johnson  v.  Ward,  6  E^.  47. 

(/)  Glover  p.  Black,  1  W.  BIS96. 

(jg)  Glover  o.  Black,  3  Burr.  1S$4. 
1  W.  Bl.  405.  422. 

(A)  Gregory  v,  Christie,  S  DougL 
419. 
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Proof  of  in- 
terest 


Abt,  2.  Amount  of  Interest 


§  470,  Under  a  general  averment  of  interest  in  the  entire  Under  an  aver- 
thinginsured^  the  plaintiff  maj  prove  an  interest  in  part,  and  te^*t^n  the 
recover  pro  tanto :  thus,  where  one  of  four  part  owners  of  a  ^^olc,  plaintiff 

!•«••  •  •  •  may  prove  an 

8mp  having  insured  her  freight  generally  in  an  open  policy,  interest  in  part 

and  averred  his  interest  generally,  without  specifying  it  to  be 

in  only  an  aliquot  part  of  the  freight,  it  was  held  that  he 

might  recover  in  proportion  to  the  amount  of  interest  he 

proved,  (t)      So,  a  fortiori^  if  the  plaintiff  prove  af  greater  A  fortiori  proof 

interest  than  he  has  alleged  in  his  declaration,  this  shall  not  unerSt  wiu 

preclude  him  from  recovering  to  the  extent  of  the  interest  «*??«>«  aver- 

»     .  ^  ment  of  a 

he  has  alleged,  {j)  smaller. 

Where  a  plaintiff,  only  interested  in  one-fourth  of  a  ship, 
declared  for  a  total  loss  of  the  entire  ship,  and  proved  only  a 
partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 
the  partial  loss  on  his  fourth,  (k) 

In  open  policies  the  plaintiff  must  prove  the  actual  value  In  open  policies 
of  the  thing  insured  at  the  commencement  of  the  risk:  in  prorethe'""* 
policies  on  ship,  this  must  be  done  generally  by  the  evidence  ^^^^^^^  ^*^"® 
of  surveyors  who  can  speak  to  the  ship^s  condition  at,  or  about,  at  the  com- 

-1  A     /•  .1.       •  1       •  i«   •  T  11       mencemcnt  of 

the  commencement  of  the  risk ;  m  poucies  on  goodsy  generally  the  risk. 
speaking,  by  the  production  of  the  invoice,  bill  of  lading,  &c. 

In  valued  policies^  supposing  the  whole  of  the  subject  to  in  valued 
which  the  valuation  was  intended  to  apply,  to  have  been  ^°^^^^^^   • 
once  at  risk  under  the  policy,  the  value  in  the  policy,  as  we  ^^^  *»  t*>e 

*_  I,  .  |.  J    ^  ,,  ,,    insurable  value 

have  elsewhere  seen,  is  conclusive  as  between  the  assured  and  of  the  interest: 
the  underwriters,  whether  in  cases  of  total  or  of  average  loss :  *aiue^nced*"^^ 
in  cases  of  average  loss  it  constitutes  the  amount  upon  which  °<^^er  be 
the  percentage  of  damage  or  depreciation  is  calculated,  in 
order  to  ascertain  the  indemnity  to  which  the  assured  is 
entitled :  in  cases  of  total  loss  it  is  itself  the  exact  measure 


(t)  Rising  V,   Burnett,  Marsh,   on        (k)  Gardiner  v.  Croasdale,  2  Burr. 
Ins.  7S8.  904.     1  W.  Bl.  153. 

(J)  Page  r.  Rogers,  Marsh,  on  Ins. 
7S9. 
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of  that  icdemaity ;  and  however  much  it  mAy  exceed  the 
actual  value  of  the  subject  inBurcd,  can  never,  unless  grouly 


exceauve,  be  set  aside,  on  that  ground  alone.  On  this  point 
Docirioe  of  the  HiB  doctrine  hos  been  well  stated  hj  Mr.  J.  Stoiy.  "  The 
tio"inihe  "^  eflcct  of  a  valuation,  in  point  of  law,  is,  that  in  all  cases  of 
paiicj  as  an  total  loss,  whcre  there  is  a  substantial  interest,  and  bona 
admission  "f  .  ... 

the  insurable     ^oet,  it  wul  be  conclusivc  m  regard  to  the  value.     It  is  true 

interest."  ^^"'^  '^  trivial  interest  will  not  save  the  pohcy ;  neither  will  a 

aubstantJal  interest,  if  there  is  an  intent  to  deceive  or  mislead 

ibe  underwriter ;  and  a  gross  over  valuation  affords  a  pre- 

nunptico  of  fraud.     But  if  the  policy  is  procured  in  entire 

good  faith,  if  there  b  no  intent  to  deceive,  and  if  there  Is  a 

substantial  interest,  then  the  over  valuation,  whatever  it  mt^ 

he,  is  unimportant"  (/) 

Nature  of  In  such  cases,  therefore,  the  plaintiff  need  never  give  any 

TaiuEil  polidei  |iK)of  of  the  amouTtt  of  his  interest ;  but  merely  the  fact  that 

th'i'to  w'l^h     ^^  ^^  """*  interest  of  a  substantial  nature,  in  a  subject  cor- 

the  Toiuation     responding  to  and  satisfying  the  description  in  the  pohcy.(n) 

to  appij  has      Where  in  valued  policies  on  goods  or  freight,  the  whole  of  the 

""^"i   L  goods  to  wluch  the  valuation  was  intended  to  apply  have 

never  been  at  risk  under  the  policy  and  at  the  time  of  lots 

proof  must  be   given  of  the  proportion,  which  the  gooda 

actually  on  boanl  at   the    time  ol'  luss,  bore  to  the  nhtili! 
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been  so  fiiUy  considered^  that  very  little  need  be  added  in  Proof  of  in- 
this  place. 


Where  the  alternative  mode  of  averment  given  by  the  New  Where 


m- 


Rules  is  adopted,  proof  of  interest  in  any  of  the  parties  named  a^ewd  irTthe 
in  the  declaration  will  be  sufficient:  where  otherwise,  the  «itemativeit 
proof  must  still  correspond  strictly  with  the  averment,  on  the  proved  as  laid. 
principle  as  stated  by  Lord  EUenborough,  that  a  disclosure  of 
the  real  interest  intended  to  be  covered  by  the  policy  ought 
to  be  made,  not  only  in  order  to  apprise  the  underwriter, 
whose  case  he  is  to  meet,  but  as  a  matter  of  public  policy 
and  convenience,  (o) 

In  addition  to  the  cases  before  cited,  as  to  the  necessity  Proof  of  inter- 
of  proving  interest  as  laid,  the  following  may  be  inserted  a  firm. 
as  showing  the  nature  of  the  proof  required :  the  plaintiff  ^^^^^  TchitL 
averred  his  interest  to  be  in  A.  and  B.,  and  in  '^  certain  persons  49. 
trading  under  the  firm  of  W.  and  J.  Bell  and  Co. : "  on  motion 
for  a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
because  it  was  not  proved  who  were  the  members  of  that 
firm,  the  rule  was  refused ;  the  court  holding  it  sufficient  to 
prove  that  there  was^  such  a  firm,  and  that  they  were  in- 
terested in  the  goods,  without  proving  the  names  of  all  the 
members,  {p) 

§  472.  With  regard  to  the  time  at  which  the  interest  of  Proof  that  in- 
party  must  be  shown  to  have  accrued,  we  have  seen  that  it  is  i^^\d^urinir 
sufficient  to  prove  that  he  was  interested  at  any  time  during  '*»«^  a"^  «* 
the  nsk,  and  at  the  time  of  loss  {q) ;  and  even,  in  cases  of  sufficient. 
average  loss,  under  a  policy  contiuning  the  clause  "  lost  or  Or  in  policies 

,  ,  ^   .  -  ,        ,  "  lost  or  not 

not  lost,  it  Will  be  sufficient  to  aver  and  prove  that  he  was  lost**  at  any 
interested  at  any  time  in  the  course  of  the  voyage  (r) :  the  Jh™  voyagef 
policy  does  not  pass  by  an  assignment  of  the  ship  or  goods.  Assignment  of 


interest  m 
thing  insured 


(o)  Bell  V,  Ansley,  16  East,  141.;  (q)  Rhind  v,  Wilkinson,  2  Taunt, 

and  see  that  case  and  Cohen  v.  Han-  237.     Powles  v.  Innes,  1 1   Mees.  & 

nam,  5   Taunt   101.      Carruthers    o.  Wels.  10. 

Sbedden,   6   Taunt.    14.      Powles  o.  (r)  Sutherland  v.  Pratt,  1 1  Mees.  & 

Innes,  1 1  Mees.  &  Wels.  10.  Wels.  296. 

(P)  Wright  ».  Welbie,  1  Chit  Rep. 
49. 
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Proof ofin-  and  if  snch  assignment  take  place  before  the  lots,  an  action 

"^^' caimot  be  brought  on  the  policy  on  behalf  of  the  assignor, 

^fsuBirin  ^°**  aTerring  interest  in  him,  unless  there  have  been  an  agreement 

allegsiionor  between  the  parties,  that  he  shall  keep  the  policy  alive  fw 

xetesi  during  the  benefit  of  the  assignee  (s) :  assignment,  however,  of  hii 

\^^^  ""   ""'  interest  after  the  loss,  will  not  prevent  him  from  suing  on  the 

A^signmcni  policy  itt  lus  owu  name,  or  by  an  agent,  averring  the  interest 

^flttruT  ''""  i°  himself.  (() 


Sect.  IX.  Proof  of  Ship's  sailing,  and  that  Risk  had 
commenced  before  Loss. 

§  473.  As  we  have  elsewhere  seen,  before  a  loss  can  be 
recovered  from  the  underwriter,  it  must  be  shown  to  have 
taken  place  within  the  period,  or  local  limits  of  the  risk,  or 
■  voyage  insured :  hence  the  averments  that  the  ship  was  at  tbe 
port,  had  suled  on  the  voyage,  or  that  the  goods  were  loaded 
on  board,  before  the  loss,  must  be  substantially  proved  as  hud: 
this  may  be  done  by  the  testimony  of  the  master,  or  other 
officer  acqniunted  with  the  circumstances,  or  by  means  of 
written  directions  transmitted  to  the  master,  or  by  licenaeB, 
charter-partiea,    entrances,  clearances,  convoy    bonds. 
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from  that  which  it  would  have  assumed^  had  it  been  stated  Proof  of  the 
to  have  taken  place  in  port  (t?)  ^jf  u,rt'iosf 

It  must  be  proved  that  the  ship  had  sailed  on  the  very  ^a«  during  the 

risk 

voyage  insured:  or  if  the  loss  should  take  place  "  at "  the  port  — 1 

where  the  risk  is  made  to  conmience,  then  it  must  be  shown  ^^  ™u^  ^ 

that  the  ship  was  at  such  port  on  the  voyage  insured{w) :  where  ship  had  sailed 

the  ship  has  foundered  at  sea,  this  proof  of  her  having  sailed  on  yoyaire'insiired 

the  voyage  insured  frequently  presents  some  difficulty.     The  How  this  is 

following  points  have  been  decided  as  to  the  sufficiency  of  the  l^hh)' htT^"^*^*^ 

evidence :  to  prove  that  a  ship,  insured  at  and  from  Ports-  foundered  at 

sea* 

mouth  to  Quebec,  had  sailed  for  the  latter  place,  a  witness  was  Cohen  v. 
called  who  stated  that  he  had  seen  the  ship  in  Stokes  Bay,  c^p.  50.  ^ 
going  out  with  the  other  ships  from  Spithead,  and  that  she 
had  never  since  been  heard  of:  Lord  Ellenborough  held  this 
insufficient:  the  convoy  bond,  from  the  custom-house,  was 
then  produced,  with  these  words  at  the  bottom  of  it  —  "con-  Production  of 
voy  bond  for  Quebec ;  ^  and  an  officer  from  the  customs  *^*^' 
said,  that  it  was  in  the  course  of  office  to  write  these  words 
on  the  bond,  and  that,  though  he  did  not  know  of  any  act  of 
office  being  done  on  it,  yet  he  had  no  doubt  that  the  papers, 
for  a  voyage  to  Quebec,  were  delivered  to  the  captfdn  before 
sailing:    Lord  Ellenborough   held  this    good    primd  facie 
evidence  that  the  ship  had  sailed  on  the  voyage  insured,  {x) 
In  the  same  case.  Lord  Ellenborough  said,  that  if  it  could  be  Of  charter- 
shown  that  the  ship  had  a  particular  destination  by  charter--  ^^el 
party,  he  should  presume  that  she  sailed  on  the  chartered 
voyage ;  so,  on  proof  that  she  had  cleared  out  for  a  particular 
port,  the  presumption  would  be,  that  she.  had  sailed  for  it 
when  she  dropped  from  her  moorings,  (y)  A  license  to  carry  a  of  license. 
cargo  to  a  place  named  in  the  policy  as  the  port  of  destina- 
tion, is  primd  facie  evidence  that  the  ship,  when  she  left  her 
port  of  outfit,  sailed  on  the  voyage  insured  (z):   so  is  a  of  letter  from 
letter  received  by  the  owners,  in  this  country,  from  their  ^Sw^^"^*'"*' 

(0)  Abitbol  r.   Bristow,   6   Taunt.  (x)  Ibid.  51. 

464.     8  Marsh.  Rep.  157.  (y)  2  Camp.  52. 

(tp)  Cohen  e.   Hinckley,  2  Camp.  (x)  Marshall  v,  Parker,  2  Camp.  69. 
50. 
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Proof  of  the 
ship's  sailing, 
and  that  loss 
was  during  the 
risk. 

What  is  insuf- 
ficient evidence 
for  this  pur- 
pose. 
Koster  v. 
Innes,  Ry.  & 
Mood.  333. 


Time  of  sail- 
ing need  not 
be  proved  as 
laid. 

Proved  by 
shipping  entry 
at  custom- 
house. 

Proof  of  in- 
ception of  risk 
on  goods. 


It  must  be 
proved  that  i 
loss  on  goods 
accrued  upon 
the  risk,  or 
voyage,  in- 
sured. 


correspondents  at  the  foreign  port  of  destination^  stating  that 
the  ship  had  not  then  arrived  there,  but  was  expected  in  a 
few  days,  (a)  In  order  to  prove,  under  a  policy  on  goods, 
that  the  ship  had  sailed  on  a  voyage  from  Leghorn  to  Lisbon, 
the  plaintiff  called  a  packer,  resident  in  Leghorn,  who  stated 
that  he  had  packed  the  goods  at  the  warehouse  of  the  shipper, 
and,  by  his  orders,  delivered  them  to  a  boatman,  to  go  by  the 
ship ;  the  boatman  was  also  called,  who  stated  that  he,  by 
the  shipper's  orders,  had  delivered  them  on  board  the  ship, 
and  taken  a  receipt  for  them  from  the  captain,  whom  he 
knew ;  and  that  he  had  heard,  both  from  the  shipper  and  the 
captain,  that  the  vessel  was  boimd  for  Lisbon.  Chief  J. 
Abbott  held  that  this  was  not  even  prima  facie  evidence 
that  the  ship  ever  sailed  for  Lisbon,  (b) 

Where  the  averment  was  that  the  ship  sailed  after  the 
making  of  the  policy,  and  the  proof  was  that  she  sailed 
before,  the  variance  was  held  to  be  immaterial  (c) :  a  shipping 
entry  at  the  custom-house  has  been  admitted  to  show  the 
time  of  the  ship^s  sailing .  (d) 

In  case  of  goods,  the  inception  of  the  risk  is  the  loading 
of  them  on  board;  and  this  must  be  proved  either  by  direct 
testimony  of  the  fact,  or  by  the  bill  of  lading,  duly  authenti- 
cated, and  connected  with  the  particular  subject  of  insurance, 
in  the  way  already  specified,  (e)  In  case  of  goods,  also,  proof 
must  be  given  that  the  loss  took  place  within  the  period  of 
the  risk,  or  the  limits  of  the  voyage,  insured :  thus,  where,  in 
an  action  on  a  policy  on  goods,  it  appeared  that  the  8hip» 
after  being  turned  away  from  her  port  of  destination,  sailed 
on  another  voyage  not  protected  by  the  policy,  and  no 
proof  was  given  whether  the  damage  sustidned  by  the  goods 
had  accrued  on  the  first  or  the  second  of  these  two  voyages, 
Lord  Ellenborough  directed  a  nonsuit,  on  the  ground  that 


(a)  Twcmlow  v.   Oswin,  2  Camp.         (c)  Peppin  v.   Solomon,  5  T.  R«p. 
84.  496. 

(6)  Koster  p.  Innes,  Ry.  &  Mood.         (d)  Hughes  o.  Wilson,  1  StarL  Bcp. 
333.  180. 

(e)  See  last  section. 
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•  there  was  no  distinct  evidence  that  the  goods  were  injured  Proof  of  the 
while  protected  by  the  policy.  (/)  and  th!^ low 

With  regard  to  freight,  the  inception  of  the  risk  in  cases  "^  *^"""«  t**^ 
where  it  is  secured  by  charter-party,  is  proved  by  evidence  p^^^^^.^_ 
of  the  sailing  of  the  ship,  and  the  production  of  the  charter-  ception  of  risk 
party  {g) :  in  other  cases  it  is  proved  either  by  showing  that 
all  the  goods  were  actually  loaded  on  board,  or  that  part  of 
them  were  so,  and  the  rest  contracted  for  and  ready  to  be 
shipped  (A) ;  and  that  the  ship,  at  the  time  of  loss,  was  ready 
to  receive  them.  (J)    If  the  plaintiff  relies  on  a  contract  to 
ship  the  goods  on  freight,  he  must  be  prepared  to  show  that 
such  contract  is  legally  binding  (J),  though  it  need  not  be 
written  or  under  seal.  (A) 


Sect.  X.  Proof  of  Loss. 

Art.  1.  Fact  of  Loss.  —  Means  of  Proof 
§  474.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most  Proof  of  loss. 


cases  is,  given  by  the  parol  testimony  of  the  master,  officers.  Fact  of  loss 
or  some  of  the  crew  of  the  ship :  it  may  also  be  proved  by  ^^^  Proved, 
other  legal  evidence.  Thus,  in  one  case,  Mr.  Justice  Le 
Blanc  ruled  that  the  fact  of  capture  might  be  proved  by  the 
production  of  Lloyd's  book,  wherein  it  was  mentioned  (Q: 
the  condemnation,  however,  of  a  foreign  court  of  prize  is 
not  evidence  to  prove  a  capture  in  fact,  though,  after  such 
proof  has  been  given,  it  is  evidence  of  the  grounds  of  con- 
demnation, (m) 

The  protest  of  the  captain,  so  long  as  he  is  living,  is  in  no  Protest  of 
case  evidence  on  the  one  side  or  the  other :  the  only  use  that  wa^evidenw 
can  be  made  of  it  is  to  contradict  his  testimony  if  he  vary  "*  c^^Je^- 

(/)  Parker  v.  Tunno,  2  Camp.  58.  (i)  Williamson  v,  Innes,  1  Mood.  & 

{g)  See  Thompson  v,  Taylor,  6  T.  Rob.  88.     8  Bingfa.  81.  note. 

Rep.  483.      Homcastle  v.    Suart,  7  (J)  Flint  v.  Flemyng,  1  B.  &  Ad. 

East,  400.  48. 

(A)  Forbes   i;.   Aspinall,   13   East,  (A)  Patrick  o.  Fames,  3  Camp.  441. 

323.     De  Vaux  v.  J'Ansen,  5  Bingh.  (/)  Abel  t;.  Potts,  3  Esp.  242. 

N.  C.  519.  (m)  Marshall  v,  Parker,  2  Camp.G9. 
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Proof  of  loss. 


Proof  of  con- 
fiscation. 


Presumptive 
proof  of  loss. 


from  it(ii):  it  cannot  be  adduced  to  disprove  the  groands  of 
the  condemnation  of  a  foreign  prize  court  (o)  :  nor  will  the 
broker's  having  shown  it  to  the  underwriter  with  other  papen 
relating  to  the  loss^  on  demand  of  payment,  make  it  evidence 
as  against  the  assured,  (p) 

In  one  case  Lord  Ellenborough  ruled  that,  in  order  to 
prove  a  confiscatiouy  it  was  not  necessary  to  show  that  the 
proceeds  of  the  goods  seized,  actually  came  into  the  treasury 
of  the  state,  but  that  it  was  enough  to  show  that  they  were 
forcibly  taken  possession  of  by  the  officers  of  govemmenL  (j) 

We  have  already  sufficiently  considered  what  will  amount 
to  presumptive  proof  of  loss  by  foundering,  and  need  not  here 
repeat  the  points  decided  on  that  head  (r) :  it  may  be  added 
that  in  such  cases  it  is  proper  to  be  provided  with  evidence 
of  any  collateral  circumstances  that  may  tend  to  support  the 
presumption,  as,  that  other  vessels  which  sailed  at  the  same 
time  did  actually  arrive  («),  the  usual  length  of  the  voyage, 
the  difficulty  of  navigation,  the  prevalence  of  tempestuous 
weather,  &c. 


Art.  2.  Amount  of  Loss. 

Amount  of  loss  §j^'^^*  ^^  cs^&Gs  of  total  loss  no  proof  of  the  amount  of 
proved^where  ^^^^  ^^  rather  of  the  amount  of  interest  at  risk,  need  be  given 
the  loss  is  total  in  valued  policies;  the  value  in  the  policy  being,  in  such 
valued.  cases,  taken  as  the  agreed  measure  of  indemnity :  in  cases  of 

average  loss,  where  the  whole  subject  to  which  the  valuati<m 
was  intended  to  apply  has  been  at  risk,  the  value  in  the  pdicj 
is  equally  the  standard  of  indemnity :  but  in  such  cases  the 
amount  of  damage  or  depreciation  sustained  by  the  subject  of 
insurance  must  be  proved  aliunde^  in  the  manner  already 
pointed  out.  (t) 


(n)  Christian  v.Coombe,  2  £sp.489. 
(o)  Ibid. 

(/))  Senat  v.  Porter,  7  T.  Rep.  158. 
(9)  Camithersv.  Gray,  S  Camp.  142. 
(r)  See  ante.   Part  III.    Chap.  II. 
vol.  iL  pp.  792—795. 


(«)  Newby  it,  Reid,  Park  on  Ins. 
148.  8th  ed. 

(0  See  omit,  Part  III.  dap.  V. 
voL  IL  pp.  96S — 977.  Acyustmcnt  of 
ParUcular  Avera^ 
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In  open  policies,  in  cases  whether  of  total  or  partial  loss,  Proof  of  loss. 
the  value  of  the  property  insured  will  have  to  be  proved  in  pi^^^Tof 
order  to  ascertain  the  amount  of  loss,  or,  rather,  the  sum  f^^""^  ^f  loss 

^  in  open  poli- 

which  the  assured  is  entitled  to  claim  from  the  underwriters  cies. 
in  respect  thereof :  and  this  amount  must  be  proved  in  the 
way  already  indicated,  (u) 

In  case  of  total  loss  on  ships  in  open  policies  (which,  how-  In  case  of  total 
ever,  are  not  frequent  on  this  interest),  the  mode  of  provbg  '""  ""  ''*'^' 
the  insurable  value,  and  therefore  the  amount  of  indenmity 
claimable  by  the  assured,  would  be  by  the  testimony  of  sur- 
veyors, who  were  acquainted  with  the  condition,  and  can  give 
an  estimate  of  the  worth,  of  the  ship  before  she  sailed  on  her  ■ 
last  voyage :  in  cases  of  average  loss  the  expense  of  repairs,  in  case  of 
deducting  one-third  new  for  old,  would  be  the  measure  of  •^[7*^®  ^?^ 

o  '  and  repairs. 

damages,  and  must  be  proved  by  the  production  of  the  ship- 
builder's accounts,  accompanied  with  vouchers  and  other 
proofs  of  payment. 

It  is  clearly  settled  that  the  assured  may  recover  for  a  Assured  may 
partial,  although  he  has  declared  for  a  total,  loss,  (v)     He  JJ^[^^  though 
may,  as  we  have  already  seen,  recover  for  loss  by  salvage^  J®  ^^  declared 
although  it  be  not  specifically  alleged  as  a  loss  in  the  declara- 
tion (tr) :  but  if  it  be  salvage  which  he  has  been  obliged  to  Loss  by  salvage 
pay  to  recaptarSf  he  cannot  recover  the  amount,  unless  he  ^ered  without 
produces  and  proves  the  proceedings  in  the  Admiralty  court  J«*°g  specially 
imder  seal ;  for  the  extent  of  his  claim  depends  on  the  judg-  Amount  of, 
ment  of  that  court,  (x)    Where  the  assured  on  ship,  who  had     ,^  ^^J*  " 

^    '^  .ij  Nominal 

chumed  a  total,  but  was  only  entitled  to  an  average,  loss,  damages  only, 
merely  proved  that  his  ship  had  sustained  some  damagey  but  Zixhl^xuiuoi 
gave  no  evidence  as  to  its  extent.  Lord  Tenterden  directed  ^°'*- 
the  jury  to  find  a  verdict   for  the  plaintiff  with  nominal 
damages  only,  {y) 


(m)  See  awU^  pp.  1331,  1332,  &c.  (y)  Tanner  v.  Bennett,  Ry.&  Mood. 

(o)  Gardiner  v.  Croasdale,  2  Burr.     182.     But,  as  Mr.  Phillips  remarks, 
904.  the  damage  should  not  be  less  than 

(v)  Gary  v.  King,  Rep.  t.  Hardw.     the  usual  exception  of  losses  under  S 
304.  per  cent,  in  the  policy. 

(jx)  Thellusson  v.  Shedden,  2  Bos.  & 
PulL  N.  R.  129.,  and  43  G.  3.  c.  160. 
1^40. 
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EVIDENCE. 


Proof  of  loss. 


Amount  of  loss 
in  cases  of 
double  insur- 
ance. 


Where  assured 
has  effected 
the.  policy  to 
protect  other 
parties*  inter- 
ests, as  well  as 
his  own. 

Interest  on  the 
amount  of  loss 
since  3  &  4 
W.  4.  c.  42. 
S.29. 


Interest  on 

bottomry 

loans. 


In  cases  of  double  insurancey  as  we  haye  elsewhere  seen, 
the  assured  may  recover  against  either  set  of  underwriters  up 
to  the  whole  amount  insured  by  them  (z) :  if,  however,  after 
having  recovered  against  one,  he  afterwards  goes  on  against 
another  set,  he  can  only  recover  for  the  excess,  (a) 

He  can,  however,  recover  for  more  than  the  extent  of  his 
own  individual  interest  if,  in  the  opinion  of  the  jury,  he 
intended  to  insure  not  only  on  his  own  behalf,  but  also  on 
that  of  some  other  party  who  was  also  interested  in  the 
subject  insured  at  the  time  of  eflfecting  the  policy,  (b) 

By  the  common  law,  no  interest  was  recoverable  on  the 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  application  to  the  imderwriter  for  the  amount, 
and  notified  to  him  the  ground  of  his  application,  (c)  Now, 
however,  by  the  3  &  4  Will  4.  c.  42.  s.  29.,  juries  may,  if 
they  think  fit,  give  damoffesy  in  the  nature  of  interest^  over 
and  above  the  money  recoverable  in  all  actions  on  policies  of 
insurance  made  after  the  passing  of  the  act. 

In  regard  to  interest  on  bottomry  loansy  it  has  been  laid 
down  by  Mr.  J.  Story,  that  the  sum  lent  and  the  bottonuy 
interest  are  to  be  considered  as  an  aggregate  debt  from  the 
time  the  bond  becomes  due  by  the  successful  termination  of 
the  voyage,  and  that,  consequently,  from  such  time  common 
interest  is  to  be  allowed  on  the  aggregate  amount  (d) :  and 
such,  it  should  seem,  would  now  be  the  law  in  this  country, 
as  it  is  not  to  be  supposed  that  the  old  maxim  accessio  acees* 
sionis  nan  est  (e)  would  in  the  present  day  have  any  weight 
with  our  courts. 


(z)  Newby  v.  Reid,  1  W.  Bl.  416. 
Rogers  v.  Davis,  Park  on  Ins.  601. 
8th  ed. 

(a)  Bousfield  v.  Barnes,  4  Camp. 
228. 

(6)  Irving  v.  Richardson,  2  B.  &  Ad. 
193. 

(c)  Bain   v.  Case,  3  C.  &  P.  496. 


See  Kingston  o.  M<Intosh,  1  Camp. 
513.  Higgins  v.  Sergent,  2  B.  &  Cr. 
348.  This  seems  still  the  rule  in  the 
United  SUtes.  2  Phillips  on  Ins.  750^ 
751. 

((f)  In  fShip  Packet,  S  Masoa, 
255.,  cited  2  Phillips  on  Ins.  751. 

(e)  Marshall  on  Ins.  759. 
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Proof  of  loss. 


Art.  3.  Proof  of  Loss  as  alleged.  —  Variance, 

§  476.  It  will  not  be  necessary,  after  the  full  consideration  Proof  of  loss  as 
which  has  been  already  given  to  the  mode  of  stating  and  ^  J^ce  since 
proving  Losses  by  the  Perils  insured  agwnst  (/),  to  do  more  **>«  ^^"^  ^^"^«*- 
in  this  place  than  notice  a  few  of  the  more  important  points 
of  variance  between  the  proof  of  loss  at  the  trials  and  its 
statement  in  the  declaration :  it  may  be  observed  generally^ 
that^  since  the  New  Bules  prohibiting  more  than  one  special 
count  in  actions  on  policies,  the  courts  would,  no  doubt,  be 
inclined  to  extend  the  latitude  of  construction,  by  which, 
even  before  those  rules,  an  allegation  of  loss  by  perils  of  the 
sea  was  held  to  be  supported  by  proof  of  any  loss  proximately 
caused  by  such  perils,  although  remotely  occasioned  by  the 
acts  or  negligence  of  the  master  and  crew ;  by  barratry  or 
other  conducing  cause  {g) :  on  the  other  hand,  care  should  be 
taken  by  the  pleader  to  adapt  the  allegation  to  the  true  state 
of  facts,  and  if  there  be  any  doubt  whether  the  proof  would 
sustain  a  count  fof  loss  by  perils  of  the  seas,  it  should  be 
described  according  to  the  actual  facts  of  the  case. 

One  of  the  most  striking  instances  of  the  former  strict-  instance  of 
ness  of  the  courts,  in  requiring  an  accurate  correspondence  n^of  courts 
between  the  allefication  and  the  proof,  is  contained  in  the  fol-  *»  *»  variance. 

,       .  ^  1-         *  Nesbitt  V. 

lOWmg  case.  ^  Lushington, 

The  declaration,  on  a  policy  on  com,  warranted  "/ree  of  ^  ^^^* 
tmerage^^  contained  two  counts ;  one  for  a  loss  by  detention  of 
people,  the  other  for  seizure  by  pirates ;  the  proof  was,  that 
the  com  had  sustained  an  average  loss,  partly  caused  by  a 
riotous  moby  who  had  boarded  the  ship  and  compelled  the  cap^ 
tain  to  sell  it  at  an  inferior  price ;  partly  by  damage  arising 
from  stranding :  on  this  proof  the  court  held  that  the  plaintiff 
could  recover  on  neither  count  —  not  on  the  first,  for  a  mob 
was  not  a  people,  within  the  meaning  of  the  policy  —  nor  on 
the  second,  for  though  the  loss,  by  taking  the  corn,  fell  within 

(/)  See  Part  III.  Chap.  II.  pp.792     &  Wels.  763.     Paifitt  v.  Thompson, 
— 850.  13  Mees.  &  Wels.  392. 

(p)  See  Blyth  v.  Shepherd,  9  Mees. 
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EVIDENCE, 


Proof  of  an 
all^adon  of 
loaB  by  the 
perils  of  the 


Proof  of  loss,  a  seizure  by  pirates,  jet,  aa  it  was  an  average  Iobb,  the  under- 
writers were  &ee  from  liability  under  the  memorandom, 
though  they  would  have  been  liable  for  the  subsequent  loss 
by  the  stranding^  had  the  declaration  contained  a  count  for 
loss  thereby.  (A) 

With  regard  to  losses  by  the  perils  of  the  sea,  it  may  be 
observed  generally,  that  all  losses  proved  to  be  praxtmatehf 
caused  by  the  winds  and  waves,  by  driving  against  rocks,  or 
stranding,  &c.,  though  remotely  occasioned  by  the  acts  and 
negligence  (not  amounting  to  barratry)  of  the  master  and 
crew,  will  sustain  an  allegation  of  loss  by  the  perils  of  the 
sea  (i) ;  and  the  same  rule  holds  where  the  loss,  in  like  cases, 
is  remotely  occasioned  by  barratry  (J) ;  though  it  is  otherwise 
where  barratry  is  the  direct  conducing  cause  of  the  loss  (A): 
where  stranding  is  proved  to  be  the  main  conducing  cause  of 
the  total  loss  claimed  in  the  action,  it  will  support  an  all^- 
tion  of  loss  by  the  perils  of  the  seas,  though  followed  by  sub- 
sequent capture  and  condemnation  (/) ;  on  the  other  hand, 
where  the  damage  occasioned  by  the  stranding  is  slight  cs 
partial,  and  the  substantial  cause  of  the  total  loss  claimed  is 
the  consequent  capture  or  seizure,  this  will  not  support  an 
allegation  of  loss  by  perils  of  the  seas,  but  the  loss  should  be 
averred  to  be  by  the  capture,  &c.  (m)    Damage  done  by  cd- 
lision,  where  there  is  no  fault  on  either  side,  is  a  loss  by  the 
perils  of  the  sea  (w) ;  so  it  is  where  the  fault  rests  entirely 
with  the  other  vessel  (0):  but  a  sum  paid  under  an  award 
judicio  rusticorvm,  as  a  moiety  of  the  damages  done  by  col- 
lision, is  not,  in  this  country,  a  loss  by  perils  of  the  seas,  on 
the  ground  that  it  is  not  proximately  caused  by  those  perilsO/): 


(A)  Nesbitt  r.  Lushlngton,  4  T. 
Rep.  783. 

(t)  Walker  o.  Maltland,  5  K  8c 
Aid.  171.  Stewart  v.  Bell,  ibid.  238. 
Phillips  V.  Headlam,  2  B.  &  Ad.  380. 
Dixon  ».  Sadler,  5  Mees.  &  Wels.  205. 
Redman  v.  Wilson,  14  Mees.  &  Wels. 

476. 

(j)  Heyman  v.  Parish,  2  Camp. 
149.  Blyth  V.  Shepherd,  9  Mees.  & 
Wels.  723. 


(A)  Everth  v.  Hannam,  6  Taunt 
375. 

(I)  Hahn  r.  Corbett,  2  Bingh.  265. 

(wi)  Green  v,  Elmslie,  Peake,  N.P. 
212.      Li  vie  v.  Jansen,  12  East,  648. 

(n)  BuUer  v.  Fisher,  3  "Esp.  67. 

(o)  Smith  V.  Scott,  4  Taunt  125. 

(p)  De  Vaux  v,  Salvador,  4  Ad.  & 
£11.  420.  AlUer  in  United  States, 
f  Peters  v.  Warren  Ins.  Comp.,  3 
Sumner,  389.     See  wprd,  p.  806. 
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on  the  same  ground^  loss  by  sale  of  goods,  for  repairs  of  the  Proof  of  loss. 

ship,  has  been  held  not  to  be  a  loss  by  perils  of  the  seas  (y) : 

damage  caused  by  taking  the  ground  in  a  tide  harbour,  in 

the  usual  course  of  the  voyage,  has  been  held  a  loss  by  perils 

of  the  seas  (r) ;  but  damage  caused  by  the  ships  being  blown 

over  in  a  graving  dock  {s\  or  by  her  bilging  owing  to  the 

giving  way  of  tackle  on  being  got  out  of  dock  (t\  or  owing 

to  the  tide  washing  away  her  props,  while  hoved  down  on  a 

beach  for  repairs  (u),  have  been  held  not  to  be  losses  by  the 

perils  of  the  sea. 

Death  of  cattle  by  rolling  of  the  ship  at  sea  (v),  or  partly 
by  that  cause  and  partly  by  their  own  violent  kicking  and 
plun^ng  (to),  is  a  loss  by  perils  of  the  sea :  if,  however,  their 
death  were  caused  by  scarcity  of  provisions  owing  to  the 
prolongation  of  the  voyage,  eithep  by  the  mistake  of  the 
captain  (j:),  or  in  consequence  of  bad  and  stormy  weather, 
it  seems  this  would  be  a  loss  by  mortality,  and  not  by  perils 
of  the  seas,  (y)  Damage  caused  to  hull  of  ship  by  worms  (z) 
and  rats  (a)  is  not  a  loss  by  perils  of  the  sea,  but  by  wear 
and  tear. 

Leakage  caused  by  the  violent  pitching  of  the  ship  in  a 
Btorm,  is  a  loss  by  perils  of  the  sea,  though  the  stowage  bo 
not  damaged,  (b)  So  is  damage  caused  to  cargo  by  shipping 
aeas,  after  being  wrongfully  seized  and  taken  in  tow  by  a 
British  man-of-war,  though  the  loss  in  this  case  may  also  be 
alleged  to  be  by  seizure  (c);  damage  caused  by  one  ship's 


(9)  Powell  V.  Gudgeon,  5  Maule  8c 
Sel.  431.  Sarquy  v,  Hobson,  2  B.  & 
Cr.  7.     4  Bingh.  131. 

(r)  Fletcher  v,  Inglis,  2  B.  &  Aid. 
SI  5. 

(f)  Phillips  V.  Barber,  5  B.  &  Aid. 
161. 

(<)  De  Vaux  v.  J^Aiaen,  5  Bingh. 
N.  C.  519. 

(m)  Thoffipson  V.  Whitmore,  3 
Taunt.  227.  Rovcroft  v,  Dumore, 
ibid. 

(v)  Lawrence  t^.  Aberdein,  5  B.  & 
Aid.  107. 


(w)  Gabay  w.  Lloyd,  3  B.  &  Cr. 
793. 

(x)  Gregson  v,  Gilbert,  3  DougL 
232. 

(y)  Tatham  v  Hodgson,  6  T.  Rep. 
656,t  as  explained  and  commented  on 
by  Lord  Tenterden,  5  B.  &  Aid.  111. 

(z)  Rohl  V,  Parr,  1  Esp.  444. 

(a)  Hunter  v.  Potts,  4  Camp.  203. 

(6)  Crofts  V,  Marshall,  7  C.  &  P. 
597. 

(c)  Hagedom  v.  Whitmore,  1  Stark. 
157. 
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Proof  of  loss,     firing  into  another^  under  the  mistaken  notion  that  she  is  an 

enemy  (d) ;  or  by  throwing  overboard  goods,  to  prevent  them 
falling  into  the  hands  of  the  enemy^  is  not  loss  by  perils  of 
the  seas,  (e) 

Loss  of  ship,  reduced  to  a  state  of  innavigability  by  sea 
damage,  and  justifiably  sold  by  the  master  abroad,  is  a  loss 
by  the  perils  of  the  sea.  (/) 

Loss  by  fire.  ^  allegation  of  loss  by  fire,  is  sustained  by  proof  that  the 

ship  was  burnt  by  her  captain,  in  order  to  avoid  being  cap- 
tured (ff) ;  or  that  she  was  accidentally  burnt  by  the  ne^- 
gence  of  her  crew  (A) ;  but  not  where  the  fire  is  shown  to 
have  originated  in  the  spontaneous  combustion  of  goods  pot 
on  board  in  an  improper  condition,  (i) 

Loss  by  cap.  Proof  of  Capture  by  collusion  will  sustain  the  allegation  of 

a  loss  by  capture,  though  it  would  also  support  a  count  for 
loss  by  barratry  (J) ;  proof  of  wrongful  detention  by  a  Bri- 
tish man-of-war  would  be  evidence  of  a  loss  by  seizure^ 
though  the  sea-damage  sustained  during  the  detention  is 
recoverable  as  loss  by  perils  of  the  seas  (k) ;  proof  that  ship's 
cargo  was  taken  out  by  enemies,  and  ship  then  suffered  to 
sail  with  another,  will  support  an  allegation  of  loss  by  detaur 
Hon  of  princes  (J) ;  but  an  averment  of  seizure  in  a  hostile 
manner  by  enemies  unknown  is  not  sustained  by  evidence  of 
seizure,  by  order  of  a  foreign  government,  as  of  goods  about 
to  be  illegally  exported,  (m) 

Loss  by  barw  Under  an  allegation  of  loss  by  barratry,  it  is  not  necessaiy 

for  the  assured,  in  the  first  instance,  to  give  negative  proof 
that  the  person  acting  as  master  was  not  the  owner :  it  lies 
on  the  underwriter  to  prove  affirmatively  that  he  waB(«): 
but,  in  order  to  support  a  count  for  loss  by  barratry,  it  mnst 

^  Cullen  v.  Butler,    5  Maule  &  (t)  Boyd  v,  Dubois,  3  Camp.  ISS. 

Sel.  461.  if)     Arcangelo    v,    Thompson.    2 

(e)  Butler  v.  Wildman,  3  B.  &  Aid.  Camp.  621. 

398.  (A)  Hagedom  v.  Whitmore^  1  Stark. 

(/)  Parfitt  V,   Thompson,  13  Mees.  159. 

&  Wels.  392.  (/)  Abel  v.  Potts,  3  Esp.  242. 

(g)    Gordon     r.     Rimmlngton,     1  (m)  Matthie  v.  Potts,  3  Bos.  &  PnU. 

Camp.  123.  23. 

(A)    Busk    V.    Royal    Excb.    Ass.  (n)  Ross  v.  Hunter,  4  T.  Rep.  33. 
Comp.,  2  B.  &  Aid.  72. 


IX   DEFKNCi:. 


1  •'.  *  ^ 


be  proved  that  tlic  master  acted  fraudulently,  or  against  his   rro6fofioss. 
better  judgment,  (n) 


Sect.  XI.  Evidence  in  Defence, 

Art.  1.   Unseaworthiness. 

§477.  Since  the  New  Rules,  as  we  have  seen,  this  defence  Evidence  in 
must  be  specially  pleaded:  a  question  may  arise  as  to  the     — *  - 

party  on  whom  the  burden  of  proof  lies,  on  the  issue  raised  i,^u!oiiisi"^   * 

by  a  denial  of  this  plea :  as  the  fact  of  seaworthiness  is  a  i^^^i^nc.-.  xo 

T  .  .  .  /»  prove  stM- 

condition  precedent,  implied  by  law,  to  the  attaching  of  the  worthhu  :  m 
policy,  it  should  seem  that  it  lies  on  the  assured  to  give  „n"seawoiUn-^ 
some   proof  of  it  in   the  first   instance  (;?),  although  there  "^**'^' 
can  be  no  doubt  that  very  general  and  slender  evidence  of 
seaworthiness  at  the  commencement  of  the  risk  would  be 
sufficient  to  make  out  a  prima  facie  case,  and  throw  on  the 
underwriter  the  proof  of  unseaworthiness. 

If  the  underwriters  can  show  that  the  ship,  shortly  after  Pmumptlve 
suling,  without  any  visiblfe  or  adequate  cause,  became  leaky,  ^"^rthrnc^^nr 
or  otherwise  incapable   of  performinfj  the  voyac^e  insured,  the  commence. 

1  •        Ml  1  .  n    ^  ^  ,  mentoftlie 

this  will  be  presumptive  proof  that  she  was  unseaworthy  at  risk. 
the  commencement  of  tlie  risk  (5');  though  if  two  special 
juries  have  concurred  in  finding  a  verdict  in  opposition  to 
this  presumption,  the  court  will  not,  on  that  account,  grant 
a  third  triaL  (r) 

Upon  a  question  of  seaworthiness  experienced  shipwrights  Opinion  of 
may  be  called  to  give  an  opinion,  whether,  upon  the  facts  toTwIiJonhil*' 
proved,  the  ship  could  have  been  seaworthy  at  the  -com-  ^^^ 
mencement  of  the  risk.  («) 


(o)  Todd  V.  Ritchie,  2  Stark.  240. 
Bottomley  v,  Bovill,  5  13.  &  Cr.  212. 

(p)  Per  Mr.  J.  Story  in  f  TiUmarsh 
V.  Washington  lire  and  IVIar.  Ins. 
Comp.,  4  Mason,  441.  But  the  Su- 
preme Court  of  Ivlassaclmsscts  held 
that  the  ship  is  to  be  presumed  sea- 
worthy till  the  contrary  appears,  and 
tliat  the  burden  of  proving  sea-worthi- 
is  on  the  underwriters,  f  Paddock 


t'.  Franklin  Ins.  Comp.,  11  Pick.  227. 
2  Pliillips  757,  758. 

(7)  Watson  r.  Clark,  1  Dow.  344. 
Munro  u.  Vaiidara,  Park,  40'9.  8th  ed. 
Parker  i?,  I'otts,  3  Dow,  23. 

(r)  Foster  v.  Steele,  3  Bingh.  N.  t. 
892.     5  Scott,  25. 

(»)  Beckwith  v,  Sydebotbam,  1 
Camp.  UG.  Thornton  v.  lioyal  Kxch. 
Ass.  Cump.y  Peoke,  25. 


4r 


proof  und«r 
TepraenUdoSi 


Abt.  2.  Jlditreprewntation  and  CimcealmenL 

$  478.  Proof  of  misrepresentation  will  generally  comprise 
the  fellowiag  &ct8:  1.  That  the  representa^n  was  made; 
S.  That  it  was  material ;  3.  That  it  was  either  false  at  the 
tim%  or  falsified  b;  subsequent  events.  In  order  to  prove 
the  fint  point,  the  broker  should  be  called  by  whom  the 
leptMentation  was  made:  its  materiality  is  a  question  for 
the  jury,  and  will  generally  be  made  oat  by  the  nature  of 
the  statement  itself:  the  proof  of  the  third  point  will  depend 
npon,  and  be  readily  suggested  by,  the  &cts  of  the  case. 

Where  the  defence  is  concealment,  and  the  replicatjcm  de 
i^urii,  the  defendant,  iKudes  proving  that  the  fact  tetl^ 
ensted,  that  it  was  knowD  to  the  pluntiff  at  the  time  of 
«flfecting  the  policy,  and  that  it  was  material,  must  also  give 
■ome  evidence  that  it  was  not  communicated:  slender  evi- 
dence, however,  of  this  latter  pomt  will  suffice ;  and  there 
may  be  cases  m  which  the  materiality  of  the  fact  is  w 
apparent,  that  mere  proof  of  its  easting  and  being  known  to 
the  pliuntiff'  at  the  lime  of  effecting  the  policy  will  be  euf- 
fldent  primA/ade  evidence  that  it  was  not  commuiiicated.(J} 


IN   DEFENCE.  1347 

Under  this  head  may  be  inserted  the  following  case^  which  Evidence  in 

defence 

was  omitted  in  tlie  chapter  on  Wager  Policies,  as  showing 


what  will  be  sufficient  proof  of  a  gaming  policy  under  the  „**,  Mming*^ 
14  G.  3.  c  18. :  —  An  engaffement,  "  in  consideration  of  40  Hicy  ""der 

°  ^  .  .  14  G.  3.  c.  18. 

gumeas  received  of ,  to  pay 100  guineas,  m  case 

Imperial  Brazilian  mining  shares  should  be  done  at  above 
par  before  31st  December,  1829;"  was  held  a  policy  of  in- 
surance, and  void  within  the  above  statute,  the  assured  not 
being  interested  in  the  subject  of  insurance,  and  his  name  not 
being  mentioned  in  the  body  of  the  instrument,  (w) 

(»)  Patcrton  v,  Powell,  9  Bingli.  S20.     8  M.  &  Seott,  399. 
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*^  The  namerals  i.  ii.  refer  to  the  toU. 


^  PACE 

ABATEMENT  OF  DUTY  allowed  m  case  of  over  ralaation,  on  proof  given 

of  short  interest  and  return  of  premiam  i.  45 

ABANDONMENT  — 

1.  General  doctrine  of  ii.  991 

definition  of  990 

notice  of  abandonment,  what  it  is  992 

acceptance  of  abandonment  992 

binds  the  underwriter,  unless  intelligence  false  992 
the  facts  on  which  it  is  made  must  be  such  as  to  justify  it  at  the 

time  993 
subsequent  restoration  of  property  defeats  right  to  insist  on  notice 

of  abandonment,  in  this  country  993 

not  so  in  France  and  the  United  States  993 
with  us  the  nature  of  the  damnification,  at  time  of  action  brought,* 

is  the  test  of  the  right  to  recover  for  a  total  loss  994 
illustration  of  difference  between  our  own  and  foreign  law  in  this 

respect  994 
distinction,  in  this  country,  between  right  to  abandon,  and  right  to  ^ 

give  notice  of  abandonment  995 
notice  of  abandonment  accepted,  or  not  defeated  by  subsequent 

restoration  of  thing  insured,  operates  as  a  transfer  995 

and  this  from  the  moment  of  the  casualty  99G 

principles  on  which  the  doctrine  of  abandonment  rests  996 
the  right  of  abandonment  was  formerly  more  restrained  than  at 

present  906 

utility  of  the  practice  under  due  regulations  997 

meaning  of  the  term  "  constructive  total  loss  "  997 

abandonment  necessary  in  all  cases  of  constructive  total  loss  098 

but  only  necessary  to  make  a  constructive  total  loss  998 

in  cases  of  absolute  total  loss  it  is  nugatory  998 

and  in  cases  of  partial  loss  inoperative  and  inadmissible  999 

2.  Abandonment  must  transfer  the  whole  interest  of  the  assured  as  far  as 

it  is  covered  by  policy  1157 

where  policy  is  on  "ship  and  cargo  "  indiscriminately,  neither  can 

be  abandoned  separately  1157 

Aliter  where  valuation  is  distinct  on  each  1157 

where  one  sum  is  insured  in 'gross  on  a  general  class,  as  "goods" 

comprising  several  distinct  kinds,  neither  kind  can  be  abandoned 

separately  1158 

AlitcT  where  a  distinct  sum  is  insured  on  each  1 158 
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value  insured 
though  tbe  onderariwra  demand  an  abaui 

covered  by  rhe  policy,  the  sftured  maj 

and  recover  as  for  a  total  loM 
abandonment  onl^  extends  lo  property  at  i 

therefore  not  to  goods  previously  landed 
every  abandonment  most  be  absolute  and  n 
he  who  abandons,  therefore,  must  have  tl 

time  of  loss 
he  «bo  has  abaodoned  his  whole  interest  b 

cannot  afterivards  abaodon  it  to  others 
mortgagee  of  ship  cannot  make  a  valid  aba 
Queiy  whether  consignee  of  bill  of  lading  c 

3.  Form  of  notice  of  BbandoDmeat     (See  Notio 

4.  Time  for  giving  notice  of  abandonment.     (8i 

5.  Acceptance  of  abandonment 

abandonment,  once  accepted,   ii   irrevoca 

mistake  of  facts 
whit  eonitilules  on  acceptance 
retnm  of  master's  protest,  afier  demand  foi 

cation  that  onderwrllen  are  satisfied,  is  < 
so  is  any  verbal  or  written  aiaent  from  whii 

abandonment  may  be  inferred 
•cqiuesceDce  in  abandonment  must  distinct! 
mere  silence  does  not  amount  to  acceptance 
acceptance  may  be  inferred  from  acts,  withi 
■ny  act  done  bj  underwriters,  after  notice 

could  only  be  justified  under  a  right  deri 

tive  proof  of  an  acceptance 
as  to  lime  within  which  acceptance  ihonld  1 
refusal  to  accept  sbould  be  communicated  il 
8.  Waiver  or  Revocation  of  abandonment 

wliat  amounts  lo  a  waiver  of  abandonment 
no  Mt  done  by  master,  on  abandonment, 

enned,  can  amount  thereto 
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ABANDONMENT  —  (continued) 

repairing  ship  abroad,  withoat  consulting  underwriters,  is  a  waiver, 
and  devests  right  to  recover  as  for  a  total  loss  1177 

underwriters  cannot,  by  repairing  ship,  compel  the  assured,  who 
has  abandoned,  to  take  to  her  again  1177 

nor  can  an  o£fer  bj  the  underwriters  to  repair  devest  a  right  to 
recover  as  for  a  total  loss  1177 

7.  Effect  of  abandonment  as  a  transfer  of  the  salvage. 

a  valid  abandonment  transfers  to  the  underwriters  all  that  remains 
of  the  thing  insured,  and  all  rights  and  liabilities  arising  out  of 
its  ownership  1178 

and  it  thus  operates  as  a  transfer  by  a  retrospective  operation  from 
the  moment  of  the  casualty  1178 

the  thing  insured  when  thus  transferred  by  abandonment,  is  called 
*' the  salvage  "  1179 

cases  showing  how  abandonment  transfers  to  the  underwriters  all 
chims  arising  out  of  the  ownership  of  the  salvage  1 180 

by  not  accepting  abandonment,  or  by  inducing  the  assured  to  setUe 
for  less  than  a  total  loss,  the  underwriter  waives  his  right  to  these 
claims  1180 

effect  of  abandonment  in  throwing  on  the  underwriter  all  the  lia- 
bilities of  ownership  1181 

as  charges  for  salvage,  seamen's  wages,  &c.  1181 

if  any  portion  of  the  wreck  remain,  seamen  have  a  claim  for  wages 
eo  nomine,  though  no  Areight  be  earned  1182 

the  underwriters,  as  abandonees  of  the  salvage,  are  chargeable  with 
all  liens  necessarily  connected  with,  and  arising  out  of^  the  casualty  1 188 

but  not  with  any  incumbrances  unconnected  therewith  1183 

the  underwriters  on  goods,  as  abandonees  of  a  seardamaged  cargo, 
are  not,  generally  speaking,  liable  to  the  shipowner's  claims  for 
freight  1183 

law  the  same  in  the  United  States  1 183 

where,  however,  such  cargo  is  sold  at  an  intermediate  port  in  order 
to  prevent  its  perishing  by  decay,  the  underwriter  on  goods,  in 
practice,  bears  loss  on  tiie  freight  1184 

and  also,  as  it  seems,  the  extra  expenses  of  transhipment  1 184 

in  no  case,  however,  can  he  decline  taking  to  the  salvage  on  account 
of  the  excess  of  freight  over  the  value  of  the  goods  1 185 

even  without  abandonment,  the  underwriters  are  entitled  to  the 
salvage,  or  its  proceeds  1 185 

as  in  case  of  missing  ship,  or  goods  sold  sea-damaged  at  inter- 
mediate port  1185 

recovery  of  the  whole  thing  insured  after  payment  of  a  total  loss 
will  not  entide  underwriter  to  recover  back  the  amount  paid  1 186 

restoration  of  proceeds  of  half  the  thing  insured,  after  payment  of 
half  the  sum  insured,  will  not  entitle  assured  to  recover  back  what 
he  has  paid,  though  such  payment,  together  with  the  proceeds, 
exceed  the  whole  sum  insured  1186 

8.  Distribution  of  the  salvage  amongst  the  different  underwriters. 

General  rule  1186 

in  cases  of  double  or  over  insurance  1 186 

or  where  the  whole  interest  is  not  covered  1187 
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ABANDONMENT  —  {contlmeit) 

mode  of  apportioning  the  salvage  where  there  are  three  policies,  one 
on  tiie  nhip  and  cargo^  one  on  the  cargo  alone,  and  one  on  the  ship 
ulono  1133 

proceeds  of  salvage  are  equally  divided  between  the  underwriters 

and  the  lender  on  bottomry,  by  the  law  of  France  11S9 

the  rule  would,  perhaps,  be  the  same  in  this  country  1189 

9.  Kflfect  of  abandonment  on  the  duty  and  conduct  of  the  master  and 
other  agents. 

The  assured,  on  the  occurrence  of  any  constructive  total  loss,  is  bound 

to  use  his  utmost  exertions  for  the  recovery  of  the  salvage  1 190 

und  iu  so  doing  shall  not  prejudice  his  right  to  abandon  1190 

construction  of  the  clause  empowering  the  assured  "  to  labour,  fcc." 

for  the  recovery  of  the  salvage  1 190 

the  master,  in  so  labouring,  is  the  agent  of  those  uldmately  entitled    1191 
in  case  of  a  valid  abandonment,  he  is  agent  of  the  underwriters  from 

the  moment  of  the  loss  1191 

repurchase  of  ship  by  master,  its  effect  in  cases  of  abandonment         1 191 
in  cases  where  no  abandonment  is  made  1191 

elTeet  of  sale  of  cargo  abroad  on  the  rights  of  the  parties  in  cases  of 

abandonment  119- 

it  enures  to  the  benefit  of  the  underwriters,  if  they  choose  to  take  to 

it,  however  profitable  1192 

the  master  is  agent  of  the  assured,  till  abandonment,  after  it,  he 

becomes  the  agent  of  the  underwriters  1195 

the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  master        1193 
ABSOLUTE  TOTAL  LOSS.     (See  Total  Loss) 

ACCEPTANCE  OF  NOTICE  OF  ABANDONMENT.    (See  Abandtmrnent) 
ACTIONS,  FORM  OF,  where  policy  is  not  under  seal,  the  form  of  action  is 

assumpsit  ii.  1245 

debt  or  covenant  against  the  two  old  companies  1-4S 

a<TaiDst  the  new  companies  depends  on  the  nature  of  the  policy,  whether 
under  seal  or  not  1243 

Actions,  not  on  tfte  policy,  different  form  of, 
actions  by  broker  for  premiums  and  commissions  ii.  1310 

actions  by  underwriter  to  recover  back  losses  1310 

actions  against  policy  broker  for  negligence  1310 

reference  to  precedents  1311 

action  on  the  case  against  secretary  of  an  insurance  company,  for  false 

representation  1311 

actions  by  shipowners,  or  owners  of  goods,  inter  se  for  general  average 

contribution  1311 

actions  by  the  same  parties  against  underwriters,  for  reimbursement  of 
sums  paid  in  contribution  .  1311 

ACTUAL  TOTAL  LOSS.     (See  Toted  Loss) 

ADJUSTMENT  OF  GENERAL  AVERAGE,  principle  of  iL  920 

the  same  in  all  cases,  but  differently  applied  in  case  of  sacrifices  and 

expenditures  921 

rule  of  adjustment  in  case  of  expenditures  921 

in  case  of  jettisons  and  other  sacrifices  922 

no  contribution  due  for  sacrifices,  where  nothing  is  eventually  saved  923 

rule  of  adjustment  in  case  of  goods  sold  923 
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ADJUSTMENT  OF  GENERAL  AVERAGE  ^(continued) 

are  they  contributed  for  as  sacrifices  or  expenditures  924,  925 

practical  rule  suggested  925 

rule  of  adjustment  nrherc  ship  perbhes,  at  the  time,  but  goods  are  saved 

926,  927 
uhere  ship  is  saved  at  the  time,  but  ultimately  perishes  in  the  afler 

part  of  the  voyage  928 

Mode  of  estimating  the  amount  of  loss  for  the  purposes  of  adjustment, 

value  at  "which  goods  jettisoned  are  to  be  contributed  for  920 

where  average  adjusted  at  port  of  departure  929 

where,  at  intermediate  port  9.30 

where  cargo  saved  arrives  sea-damaged  930 

estimate  of  damage  occasioned  by  jettison  930 

where  goods  jettisoned  have  been  recovered  before  adjustment,  930 

where  after  it  930 

valuation  of  jewels,  &c.  when  packed  in  boxes  without  declaration 

of  value  931 

valuation  of  part  of  ship  sacrificed  93 1 

valuation  of  goods  sold  generally  931 

where  sold  for  more  in  the  port  of  distress  than  they  would  have 

fetched  in  that  of  destination  931 

valuation  of  loss  by  raising  money  on  credit  932 

Mode  of  estimating  the  value  of  property  saved  for  the  purposes  of 
general  average  adjustment, 

principle  on  which  property  saved  is  valued  902 

time  with  reference  to  which  valuation  is  made>  in  case  of  expendi- 
tures 933 
in  case  of  sacrifices  933 
practical  rule  of  valuation                                                                      934 
Contributory  value  of  ship, 

difiiculty  in  fixing  a  practical  rule  933,  934 

rule  given  by  Mr.  Stevens  935 

remarks  on  it  935 

query,  as  to  the  true  mode  of  making  deduction  from  contributory 

value,  in  respect  of  average  losses  935 

sums  paid  in  contribution  to  the  ship  are  to  be.  added  to  make  up 
the  contributory  value  936 

Contributory  value  of  freight, 

principle  on  which  the  contributory  value  of  freight  is  ascertained      930 
only  freight  pending  at  time  of  sacrifice  contributes  937 

entire  freight  for  the  round  voyage  contributes  for  general  average 

loss  sustained  on  the  outward  passage  933 

only  the  net  freight  contributes  after  deductbg  all  expenses  of  rais- 
ing it  939 
Contributory  value  of  goods, 

goods  contribute  on  their  net  value,  at  time  and  place  of  adjustment    939 
port  of  destination  generally  the  port  of  adjustment  940 

where  loss  takes  place  at  outset  of  voyage,  it  is  adjusted  at  the  port 

of  departure  540 

adjustment  at  foreign  port  should  be  avoided  940 

value  of  goods  jettisoned  or  sold  must  be  added  to  that  of  the  goods 
saved  >  940 
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damaged  goods  must  be  taken  at  their  damaged  value  941 

unless  where  damage  caused  by  the  sacrifice  941 

freight  paid  in  advance  is  not  to  be  added  to  the  contribatorj^valne  941 

Example  in  figures  of  an  adjustment  of  general  average  941,  942 

ADJUSTMENT  OF  PARTICULAR  AVERAGE. 

1.  On  Goods. 

principles  on  which  it  depends                                                           ii.  963 
valuation  in  policy,  or  at  the  commencement  of  the  risk,  the  sole 

basis  of  adjustment  964 
amount  of  underwriter's  liability  ought  not  to  vary  with  the  markets  964 
nature  of  indemnity  afforded  by  common  policies  in  respect  of  sea- 
damaged  goods  965 
distinction  between  the  actual  amount  of  depreciation  and  the  pro- 
portional amount  of  indemnity  965 
mode  of  ascertaining  the  extent  of  depreciation  by  sea-damage  966 
comparison  of  sound  and  damaged  sales  966 
mode  of  ascertaining  the  proportionate  amount  of  indemnity  966 
application  of  the  ascertained  per  centage  of  depreciation  to  the  sum 

insured,  or  value  in  the  policy  967 

rule  of  adjustment  by  comparison  of  gross  proceeds  968 

proof  that  this  is  the  only  correct  rule  969 

proof  that  adjustment  by  comparison  of  net  proceeds  is  not  correct  970 

adjustment  on  goods  sold  in  bond                        ,  971 

adjustment  on  a  total  loss  of  part  971 

same,  where  there  is  also  an  average  loss  of  part  972 
where  of  several  different  articles,  insnred  together,  each  arrives 

sea-damaged  973 
sales  of  sound  and  damaged  goods  together,  when  forming  part  of 

same  bale  or  package  972 

underwriter  not  liable  for  loss  by  breaking  the  assortment  973 

extra  charges  of  damaged  sales  to  be  added  to  the  loss  973 
sea-damage  on  goods  sold  in  ship's  port  of  distress  adjusted  as  a 

salvage  loss  973 

adjustment  on  goods  sold  sea-damaged  at  an  intermediate  port  974 
adjustment  on  goods  arrivbg  sea*damaged,  under  the  memorandum, 

above  5  per  cent.  974 

where  whole  of  intended  cargo  not  on  board  at  fime  of  loss  974 
adjustment  on  a  continuing  policy                                       975.  i.  331, 333 

adjustment  on  open  policies                                                                  L  337 
adjustment  of  average  loss  on  valued  policies,  where  the/vB  intended 

carffo  has  been  put  at  risk  i.  305 
where  only  part  of  the  fUU  iiUended  cargo  is  at  risk  i  311 — 313 
proposed  mode  of  insurance  on  goods,  so  as  to  secure  complete 

indemnity  against  average  loss                                                        li.  975 

system  of  Mr.  Benecke  976 
another  mode  by  making  the  amount  of  freight  vary  as  the  amount 

of  damage  976 

2.  On  Ship. 

basis  of,  the  same  as  on  goods,  i.  e,  either  the  value  in  the  pdioT,  or 

at  the  outset  of  the  risk  973 
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general  rule  of  adjustment  979 

deduction  of  one  third  new  for  old  979 

limitations  under  which  it  must  be  made  979 

not  made  where  ship  is  on  her  first  voyage  979 
what  is  ship's  first  voyage                                                               980,  98 1 

suggested  test  982 

better  rule  is  not  to  deduct  thirds  till  ship  is  of  a  certain  age  982 
though  loss  falls  chiefly  on  newly  repaired  parts  of  an  old  ship, 

thirds  are  still  deducted  982 
no  thirds  deducted  where  ship,  by  default  of  underwriters,  never 

comes  into  the  hands  of  the  owner  983 

aliler  where  this  arises  from  default  of  owner  983 

no  thirds  deducted  for  anchors  983 

one  sixth  for  chain  cables  984 

practice  as  to  copper  sheathing  984 

and  as  to  painting  984 
the  thirds  are  deducted  from  the  cost  of  the  repairs,  less  the  value 

of  the  old  materials  984 

the  cost  of  repairs  includes  labour  as  well  as  materials  984 

quenft  whether  it  includes  also  incidental  expenses  985 
extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the 

underwriter      ^  985 
adjustment  where  temporary  repiurs  only  are  made  at  the  foreign 

port  985 

adjustment  of  loss  by  sale  of  goods  to  repair  ship  986 
adjustment  of  average  loss,  for  repairs  actually  made,  cumulatively 

to  a  total  loss  986 

estimated  cost  of  repairs  not  in  fact  made  cannot  be  so  adjusted  986 
3.  Cn  Freight,  Profits,  ^c, 

rule  of  adjustment  as  to  freight  987 
on  valued  policies  where  only  part  of  the  full  intended  cargo  is  con- 
tracted for  and  shipped  at  time  of  loss                           987.  i.  311 — 313 

rule  of  adjustment  in  open  policies  987 

where  freight  pro  rata  is  earned,  it  is  adjusted  as  a  salvage  loss  988 

ac^ustment  on  profits  where  part  of  goods  lost  988 
ADJUSTMENT    OF    AVERAGE    LOSSES   EXCEEDING    FIVE  PER 
CENT.,  AND  THREE  PER  CENT.  UNDER  THE  MEMORANDUM. 

how  the  amount  of  5  per  cent,  and  3  per  cent,  is  made  up  ii.  865 

successive  average  losses,  each  less  than  5  per  cent,  or  3  per  cent,  may 

be  added  together  to  make  up  the  required  per  centage  866 

but  general  and  particular  average  losses  cannot  866 
expenses  of  saving  or  preserving  cargo  cannot  be  added  to  the  average 

for  this  purpose  866 

nor  the  expenses  of  ascertaining  the  amount  of  loss  867 

the  per  centage  is  to  be  calculated  on  the  amount  at  risk  at  time  of  loss  867 
where  insured  in  gross,  it  is  calculated  on  the  whole  quantity  of  each 

species  of  goods  867 
where  goods  are  shipped  in  bulk,  and  insured  in  gross  ^  on  the  whole 

cargo  868 

where  each  class  is  separately  valued,  then  on  each  separate  class  868 


ADJUSTMENT  OF  AVERAGK  LOSfiES  EXCEEDI>"G  FIVE  PER 
CENT,  AND  THREE  PER  CEST.  UNDER  THE  MEMORANDUM 
—  tcomtmtitir) 

Then  leparately  parted,  but  not  SEparalcly  valutd,  and  without  nay 
elaow  u  to  payiug  average  separately  — then  cid  the  uhole 

cUntM  iniened  in  pmeiici-,  to  avoid  itiis  laode  of  calculaling  ihu  per 
Mnttge 

cfltet  of  these  clauses 

libenl  practice  even  where  they  ure  cot  iasertcd 

a^nitment,  where  damage  exceeds  tlie  required  per  centage  on  the  whole 
■monnt,  m  well  at  on  the  eeparaie  Iota  i 

premium  and  cost  of  insiiraoce  are  included  in  the  value  on  which  the 
per  centage  is  ealeulated 

when  percentage  excei'ds  the  required  aniouDI,  the  anderwrilcr  h  liable 
for  the  whole,  and  not  merely  for  the  surplus 
ADJUSTMBHT    OF    SALVAGE    LOSSES,    mode  of  adjusting  salvage 
loMca  with  and  without  uhandonmenC  ii. 

loM  on  gooda  sold  sea-damagi.'d  at  aay  ]iort,  execpl  that  of  their  destina- 
tion, is  generally  adjusted  as  a  salvage  loss 

the  asniTed,  in  addition  to  a  luiat  loss,  may  recover  the  expense  of  repairs 
actually  done,  or  other  expenses  oecessardy  incurred 

prior  avarage  loss  by  sea  damage  unrepaired  merges  in  a  subseijllent 
total  loss,  and  ctnuot  be  recovered  cumulatively 

actual diibunements  for  previous  repairs  may  bo  recovered  either  as  a  sub- 
stantive average  loss,  or  under  the  clanac  "to  sue.  labour,  andtravail  for" 

no  expenses  of  this  kind  ean  give  a  claim  to  recover  in  addition  to  a  total 
loM,  nnlesB  prudently  and  properly  incurred 

and,  in  order  to  do  so,  they  must  aba  be  the  necessary  and  direct  ci 
•eqaeftcet  of  some  peril  insured  against 

expenaea  of  reclaiming  captured  property  may  be  thus  recovered 
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until  loss  is  actually  paid,  tlic  undemritcr  may,  notwithstaRding   the 

adjustment,  avail  himself  of  any  defence  in  law,  or  in  fact  1204 

an  adjustment  is  not  binding,  unless  the  facts,  at  the  time  of  signing  it, 

were  all  blazoned  to  the  underwriter  as  they  really  existed  1205 

the  true  effect  of  an  adjustment  is  to  shift  the  burthen  of  proof  from  the 

assured  to  the  underwriter  1205 

it  is  different  where  loss  has  actiutlh/  hccn  paid  120C 

in  such  case,  if  paid  with  full  knowledge,  or  means  of  knowledge,  of  the 

fact^  it  cannot  be  recovered  back  120G 

after  policy  adjusted,  and  return  of  premium  actually  paid,  the  assured 

cannot  again  resort  to  the  underwriter  on  the  policy  120G 

but  return  of  premium  paid  under  a  mistake  of  fact  may  be  recovered 

back  1207 

subsequent  recovery  of  the  thing  insured,  undamaged,  after  payment  of 

a  total  loss,  will  not  entitle  the  underwriter  to  recover  it  back  1207 

but,  in  such  cases,  he  will  be  entitled  to  the  salvage,  nnless  he  have 

waived  his  right  to  it  1207 

sums  i>aid  as  part  of  a  total  loss  cannot  be  recovered  back  merely  because 
so  much  is  ultimately  restored  as  to  exceed,  together  with  the  sums 
paid,  the  whole  amount  of  the  insurance  1207 

an  adjustment  need  not,  generally  speaking,  be  declared  on  specially         1208 
if  properly  stamped,  however,  it  may  be  so  1208 

if  it  be  conditional  in  its  terms,  the  declaration  should  be  special  1208 

and  compliance  with  the  condition  must  be  alleged  and  proved  1208 

parol  evidence  is  admissible  to  show  that  an  adjustment  was  conditional    1203 
at  common  law  no  interest  could  be  given  on  an  adjustment  to  pay  in  a 

certain  time  1208 

aliter  now  by  stat.  3  &  4  W.  4.  c.  42.  1209 

ADMISSIONS  by  a4justment  of  the  policy.     (See  Adjustment  of  the  Policy) 

by  paying  money  into  court.    (See  Payment  of  Money  into  Court) ^ 
AGENCY,  proof  of,  in  effecting  the  policy  il  1321—1324 

proof  of,  in  subscribing  the  policy  ii.  1324,  1325 

AGENTS,  in  effecting  the  policy,  may  act  either  on  an  express  or  implied  authority 

i.  142 

1,  Of  agents  procuring  insurances  at  the  express  instance  of  the  party 
interested  143 

cases  in  which,  if  requested  to  insure,  they  must  do  so  143 
when  they  have  effects  of  the  foreign  principal  in  their  hands  143 
or  have,  by  the  course  of    dealing  between  them,  been  accus- 
tomed to  insure  to  his  order  143 
or  have  accepted  bills  of  lading  with  directions  to  insure  143 

2.  Agents  may  be  appointed,  as  well  to  subscribe  policies  for  the  under- 
writers, as  to  effect  them  for  the  assured  143 

what  is  sufficient  proof  of  an  authority  to  sign  policies  144 
quoere,  "whether  it  is  sufficient  merely  to  show  that  the  agent  was  in 

the  frequent  habit  of  signing  policies  for  defendant  144 
if,  in  addition  to  this,  it  be  proved  that  defendant  was  in  the  habit 

of  paying  losses  on  policies  signed  by  the  agent,  this  is  enough  144 

proof  of  authority  to  sign  memorandum  for  change  of  voyage  144 

what  is  sufficient  execution  of  a  power  to  sign  policies  144 

signature  by  four  survivors  out  of  fifteen  144 
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execution  by  agent,  of  a  policy  **  lost  or  not  lost,**  after  an  average 
loss  had  taken  place  to  his  knoiirledge  145 

Inhere  broker  had  signed  the  slip,  signature  of  his  clerk  to  the  policy 
held  sufficient  [U5 

the  authority  to  sign  policy  involves  that  of  signing  a4iu8tment  145 

revocation  of  agent's  authority,  after  signature  of  slip  and  before 
subscription  of  policy  145 

3.  Of  persons  effecting  insurances  under  an  implied  authority  146 

a  partner  has  an  implied  authority  to  bind  his  co-partners  by  in- 
surance 146 

but  a  part-owner  has  not  147 

reason  of  the  distinction  147 

even  though  the  part-owner  be  ship's  husband^  yet  his  insurance  will 
not  bind  the  other  part-owners,  unless  ratified  by  them  *  147 

hence  broker  employed  by  him  to  insure  can  only  look  to  him  for 
premiums,  and  is  liable  to  him  alone  for  losses  147 

the  principle,  however,  omnis  ratihabitio  retrotrahiiw,  et  mandato 
aquiparatury  is  of  universal  operation  in  the  law  of  agency  147 

if,  therefore,  part-owners  subsequently  approve  of  and  ratify  the 
insurance,  it  will  bind  them  14S 

so  an  insurance  effected  by  orders  of  the  clerk  of  a  foreign  mer- 
chant is  binding  on  the  foreign  merchant  if  ratified  by  him  148 

quctre,  whether  a  conditional  ratification  can  be  evidence  of  an 
original  authority  148 

the  captain  has  no  implied  authority  to  insure  the  cargo  148 

4.  Actions  against  insurance  agents  for  negligence. 

different  degrees  of  skill  and  diligence  required  from  different  classes 

of  agents  148 

unpaid  agents  are  liable  for  gross  negligence  only  149 

what  will  be  gross  negligence  in  an  unpaid  but  skilled  agent  149 

skilled  and  paid  agents  are  bound  to  exert  a  reasonable  degree  oftkiU  149 
what  this  is  149 

on  failure  to  exert  such  degree  of  skill,  whereby  damage  accrues  to 

his  employer,  an  action  lies  against  the  agent  for  negligence  149 

most  of  the  agents  employed  in  insurance  business  are  both  skilled 

and  paid  149 

different  degree  of  skill  required  fh>m  professed  policy  brokers  and 

mere  general  mercantile  agents  1^^ 

where  agent,  though  unpaid,  is  legally  compellable  to  act,  he  is 

bound  to  show  reasonable  skill  and  due  diligence  150 

even  where  he  voluntarily  undertakes  what  he  is  not  legally  com- 
pellable to  perform,  he  is  liable  for  the  consequences  of  gross 
negligence  150 

but  in  such  cases  he  is  not  liable  for  mere  non-feasance  151 

where  the  correspondent  of  a  foreign  house  is  directed  to  insure, 
and  cannot  do  so  on  the  terms  directed,  he  should  give  prompt 
notice  to  his  principals  151 

if,  instead  of  this,  he  insures  on  different  terms,  he  is  liable  for  the 

consequences  151 

consignee  of  bill  of  lading,  unless  he  declines  to  accept  it,  must 
comply  with  ordeis  to  insure  by  which  it  is  accompanied  152 
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mercantile  correspondents,  when  directed  to  insure,  must  show  tbe 
same  amoont  of  skill  and  diligence  as  might  fidrly  be  expected 
from  their  principals 
if  ihey  do  this,  they  will  not  be  liable  for  the  consequences  of  a 

fiiilore  to  insure 
if  they  limit  broker  to  too  low  a  rate  of  preniimn  they  will  be  liable 
quesref  whether  such  parties,  when  unable  to  insure  at  Uoyd^t^  must 

endeavour  to  do  so  elsewhere 
or  are  bound  to  go  beyond  their  place  of  residence  or  other  neigh- 
bouring place  in  quest  of  insurance 
failure  of  insurance  agent  to  communicate  to  broker  instructions 
received  from  his  principal  is  actionable  negligence 
what  amounts  to  actionable  negligence  in  policy  brokers 
(See  tit  Brokers,  and  Negligence^  actions/or,') 
ALIEN  ENEMY,  who  are  alien  enemies 

at  first  doubted  whether  they  could  be  insured  in  this  country 

Lord  Mansfield  upheld  such  insurances 

they  were  declared  void  by  statute 

and  then  by  the  courts  in  Westminster  Hall 

such  contracts  cannot  be  sued  on  in  English  courts 

and  are  absolutely  void,  though  effected  before  the  commencement  of 

hostilities 
but  in  such  case,  being  legal  in  their  inception,  the  assured  b  not 

entitled  to  a  return  of  premium 
neither  is  he  where  policy  is  knowingly  effected  after  hostilities  have 

commenced 
aiiter,  if  innocently  effected  after  their  commencement 
if  the  policy  be  effected  before,  and  the  loss  occur  during  hostilities,  the 

assured  cannot  sue  on  it,  even  after  the  return  of  peace 
but  where  both  the  policy  is  effected  and  the  loss  accrues  beibre  hostilities 
have  commenced,  his  right  to  sue  is  only  suspended  during  their  con- 
tinuance 
the  defence  of  alien  enemy  must,  in  the  latter  case,  be  pleaded  id  abate- 
ment, in  the  former,  m  bar 
no  insurance  effected  here  by  or  for  an  alien  enemy  can  cover  any  loss, 

happening  from  whatever  cause,  during  the  existence  of  war 
insurance  against  British  capture  on  foreign  ships  is  illegal 
aliter,  as  it  seems,  on  British  ships 

an  alien  enemy,  however,  who  is  licensed  to  trade,  may  be  insured 
and  may  sue  in  person  on  the  policy 
or  by  his  agents,  even  where  his  co-licensees  have  become  alien  enemies 

before  action  brought 
for  commercial  purposes  every  person  domiciled  in  a  state  hostile  to  our 

own  is  an  alien  enemy 
British-bom  subjects  residing  and  trading  in  hostile  states  during  war 
are  regarded  as  alien  enemies— insurances  on  their  property  are  void 
same  law  of  neutrals 

if,  indeed,  the  residence  in  the  hostile  country  is  involuntary,  and  unac- 
companied by  trading,  the  rule  will  not  apply 
on  the  other  hand,  the  bom-subjects  of  a  hostile  state  are  regarded  as 
neutrals  if  domiciled  in  a  neutral  country 
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1.  At  CommoD  Law 

The  gcQcrid  rule  is,  that  a  policy  after  il  h  i 

be  altered  without  cooscnt  of  partLi:9 
before  complete  subHiriptlun  it  may 
n  miilatc  clcatl.v  proved  to  be  such  may,  evei 

corrected  in  a  court  a!  rquiig  without  const 
bat  thU  will  only  be  done  where  such  coi 

Btronge«t  possible  cridence  tliat  a  mistake  '. 
thii  power  is  confined  to  court*  of  eqaily 
K  Plistakc  made  in  a  mere  dtclaralim  of  intere 

footing,  and  may  be  correcled  in  a  clear  ca 
by  roiu™(  the  parties  niaj  introduce  any  al 

to  [he  operation  of  tlie  Etump  laws 
but  inch  alleratlons  must  be  In  writing  sip 

the  under  writers 
and  are  only  binding  upon  tbose  by  whom  th 
OS  n^inst  those  underwriters  who  bavc  a 

alterations,  if  matrrial,  avoid  the  policy 
what  arc  watcriid  alteraliiina 
the  (Iteration  of  ship's  desiination  is  material 
io  is  the  inierlion  of  a  «jwc{^  subject  of  insur 
■  on  ship  and  goods 

BO  adding  another  purt  of  destination  in  the  a 
so  inscrtlog  liberty  to  call  out  of  the  direct  co 
but,  if  not  aalerial,  the  alteration  docs  not  a^ 

to  the  distentient  underwriter 
wbftt  alieratloDi  are  not  material 
inserting  the  A/hirmA,  in  addition  to  the  Engl 
inserting  an  express  leave  "to  traiU"iaai 

"  to  toiTck  and  utaij'^ 
S.  Under  the  Stamp  act,  .15  G.  3.  c  C3.  «.  13. 

the  effect  of  this  net  it  not  positively  to  pi 

before  legal,  merely  to  require  that,  excepi 

tioned  m  13ih  sect.,  the  altered  policy  mm 
if  not  restamped  when  requiMte,  the  policy  w 
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so  addition,  by  consent,  of  two  ports  of  destination,  the  sbip^s 

original  voyage  not  being  then  abandoned  58 

when  the  effect  of  the  alteration  is  to  change  the  subject  of  the 
insarance  into  something  of  a  different  denomination,  it  requires 
a  fresh  stamp  59 

as  where  **  ship  and  outfit  **  on  a  whaling  voyage  are  changed  into 

**  ship  and  goods  "  59 

alUer  where  no  specific  change  of  the  kind  of  thing  insured  is 

necessarily  involved  in  the  alteration  59 

as  where,  by  consent,  in  an  insarance  on  goods  to  sail  by  a  given  day 

an  alteration  is  made  in  the  day  of  sailing  60 

so  where,  by  consent,  a  warranty  to  sail  is  cancelled  in  a  policy  on 

ship  60 

so  where,  by  consent,  specified  mark  on  goods  is  altered  60 

so  where,  by  consent,  a  change  or  substitution  is  made  in  the  ports 

of  destination  originally  specified  in  the  policy  61 

memorandum,  waiving  implied  warranty  of  seaworthiness,  reqmres 

no  fresh  stamp  61- 

the  mere  correction  of  what  is  obviously  a  mistake  requires  no  fresh 

stamp  61, 62 

the  effect  of  not  restamping  the  policy  when  requisite,  is  to  invali- 
date both  the  altered  and  original  instruments  62,  63 
ANCHORS,  lost  by  anchoring  in  a  foul  and  unusual  place  of  anchorage,  when 

general  average  i  i.  894 

when  slipped  or  let  go  to  avoid  imminent  peril  894 

no  deduction  of  thirds  made  from  cost  of  repairing  anchors  983 

ARBITRATION,  award  made  bars  action  on  policy  iL  1245 

submission  to  arbitration  and  reference  pending,  does  not :  semble  1245 

agreement  in  policy  to  refer  cannot  oust  jurisdiction  of  superior  courti      1245 

ARCHANGEL,  when  risk  on  goods  terminates  at  port  of  ..    69 

ARMED  NEUTRALITY,  confederation  of  i.  635 

object  of  to  defend  and  propagate  the  principle  that  "  free  ships  make 

free  goods  "  635 

claims  of  as  to  articles  ancipitis  usiis  737 

resisted  by  this  country  and  soon  abandoned  737 

ARREST  OF  PRINCES,  difference  between  arrest  and  capture  ii.  813 

seizure  of  provisions  by  the  cruisers  of  a  friendly  power  in  order  to 

supply  a  famished  port,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carrying  in 

neutral  ships  for  adjudication,  is  rather  a  capture  than  an  arrest  813 

detention  by  the  home  government  is  an  arrest  of  princes  withia  the 

policy  814 

whether  enforced  abroad,  or  at  home,  prorided  In  the  latter  case  the 

policy  be  "at  and  from  "  J  815 

foreign  law  as  to  this  point  815 

wages  and  provisions  of  crew  during  an  arrest  ^t  princes  are  not,  in  this 

country,  a  charge  on  the  underwriters  816 

French  law  as  to  this  point  816 

ARRIVAL,  stipulation  to  return  portion  of  preminro  "  for  arrival "  ii.  1235 

or  if  ship  sails  with  convoy  *•  and  arrives  "  1231 

what  is  the  arrival  contemplated  by  these  clauses.  1281— -1236 

4  8 
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ASSOCIATIONS  OF   SHIPOWNERS  FOR  MUTUAL  INSURANCE. 

(See  Mutual  Insurance) 
The  ASSURED,  who  may  be  insured.    (See  Alien  Enemies,  Domicit) 

how  described  in  policy.    (See  Description  of  the  Assured  in  the  PsUef) 
"  AT  AND  FROM,"  difference  between  insuring  "  from  "  and  ••  at  and  from  " 

a  place  L  27,  2«.  337,  3S8 

such  form  is  especially  adopted  on  all  homeward  voyages,  and  voyages 

out  and  home  338 

when  risk  begins  on  ship  under  insurances  "  at  and  from"  a  home  port      442 
under  insurances  *'  at  and  frt>m  "  an  outport,  ship  must  have  been  once 

"at"  the  port  in  good  physical  safety  442 

but  need  not  have  been  free  frt>m  political  dangers  443 

ATTACHING  OF  THE  POLICY.    (See  Duration  ofOte  Risk) 
AVERAGE  LOSSES,  meaning  of  the  term  when  used  without  any  addition    ii.  9^^ 
etymology  of  the  word  average  ^^^ 

meaning  of  the  word  average  in  the  common  warranty  "  to  be  firee  of 
average "  ^^ 

AVERMENT  OF  INTEREST,  LOSS,  &c    (See  Declaration) 
AWARD  actually  made  bars  action  on  policy  ii- 1245 

BALTIC,  meaning  of  word  in  policies 
BALTIC  RISKS,  nature  of 

what  is  a  deviation  in 
BANK  NOTES  should  be  specificaUy  described  in  the  policy 

if  saved  by  jettison,  they  contribute  in  general  average :  seMe 
BANK  SAULS,  rigging  stored  in,  protected  by  usage  of  China  trade 

BARRATRY,  meaning  of  the  word 
definition  of  barratry 

design  to  cheat  owner  for  the  master's  benefit  is  not  essential  to  barratry 
any  gross  malversation  of  the  master  in  his  oflBce  is  barratry 
losses  arising  from  mistake  or  ignorance  of  captain,  however  gross,  are 

not  barratries  821 

unless  the  master  can  be  shown  to  have  acted  against  his  better  judg- 
ment 821 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are  consenting 

parties  822.831 

taking  ship  on  a  difierent  voyage  contrary  to  the  wish  of  the  merchant 

shipper,  but  with  sanction  of  the  shipowner,  is  not  barratry  S31 

nor  delivering  goods  under  false  bills  of  lading  by  the   shipowner's 

directions  831 

nor  taking  smuggled  goods  on  board  by  direction  of  the  charterer's  agent    832 
master  who  is  part  owner  cannot  commit  barratry  832 

nor  even  where  he  has  an  equitable  interest  in  the  ship  833 

when  clmrterers  are  owners  in  relation  to  barratry  833 

it  depends  on  the  construction  of  charter-party  834,  835 

cases  in  which  it  has  been  held  that  barratry  may  be  committed  against 
the  charterer  with  the  privity  of  the  general  owner  836, 837 

Cases  of  barratry,  what  are 

sailing  out  of  port  without  paying  port  dues  in  breach  of  an  embargo         822 
wilful  breach  of  blockade  823 

reustance  to  lawful  right  of  search  823 


L   78 

L368 

369 

L312 

iL919 

tee.  468. 

il807 

11819 

820 

atiy    819 

830 
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illegal  trading  without  instructions  fVom  the  owner,  though  with  a  yiew 

to  his  benefit  823 

cruising  contrary  to  intentions,  and  without  instructions,  of  owners  824 

smuggling  on  the  voyage  without  owner's  privity  825 

cdiier  if  owner  have  been  grossly  negligent  in  repressing  the  smuggling     825 
mutinously  carrying  away  the  ship  825 

purposely  running  her  ashore  825 

fraudulently  procuring  her  to  be  condenmed  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  and  letting  her  drift 

on  rocks  826 

even  non-feasance  may,  in  extreme  cases,  amount  to  barratry  827 

but  deviation,  though  from  gross  ignorance,  if  without  fraud,  is  not  barratry  827 
AtvyaXioTi  with  a  fraudulent  purpose  \s  828 

if  deviation  be  rendered  compulsory  by  the  violence  of  the  crew,  this  is 

barratry  of  the  mariners  829 

what  will  be  barratry  by  mariners  829 

running  the  ship  ashore  by  part  of  crew  with  aid  of  prisoners  of  war,  is 

a  loss  by  barratry  830 

dropping  anchor  and  going  ashore  for  captain's  own  private  purposes  at 

an  unauthorised  place,  is  barratry  828 

so  is  dehiy  in  port  for  unlawful  and  firaudulent  purposes  828 

masters  puttbg  out  of  course,  in  order  to  smuggle,  with  privity  of  the 

general  owner,  is  barratry  against  the  charterer  where  the  latter  is 

owner  for  the  voyage  836 

80  running  the  ship  aground  by  the  master  and  general  owner  837 

mode  of  proving  and  alleging  a  loss  by  barratry  888 — 840 

foreign  law  as  to  barratry  840,  841 

(See  Loss  by  Perils  insured  against) 
BARTER  TRADE,  mode  of  carrying  on  African  barter  trade  i.  435 

a  month  not  too  long  to  allow  for  discharging  outward  cargo  in  such 

trade  435 

BEANS  are  included  in  the  word  com,  under  the  warranty  to  be  fne  of 

average  i*«  853 

BELIEF,  representation  of    (See  Representation) 
BIL6IN0,  in  graving  dock  where  ship  is  pUiced  for  repairs,  not  a  peril  of  the 

seas,  but  recoverable  under  a  special  count  by  virtue  of  the  general 

clause  "•  797 — 843 

bilging  over  in  consequence  of  taking  the  ground  not  in  the  ordinary 

course  of  the  voyage  is  a  stranding  within  the  memorandum  864 

BILLS  OF  EXCHANGE  should  be  specifically  described  in  the  poUcy  i.  212 

a  policy  purporting  to  be  "on  bills  of  exchange"  will  not  cover  instru- 
ments that  are  not,  legally  speaking,  bills  of  exchange  224 
there  is  no  insurable  interest  in  bills  drawn  on  a  contingency  275 
the  holder  of  a  bill  drawn  by  the  master  abroad  for  the  [ship's  repairs 

may,  on  the  bill  being  dishonoured,  insure  the  amount  for  his  own 

benefit  275 

BILL  OF  LADING,  effect  of,  as  evidence  of  insurable  interest  in  goods        iL  1329 
where  limited  by  the  words  **  contents  ttnknown**  1329 

query,  whether  it  is  ever  per  se  conclusive  evidence  of  the  shipment  of 

the  goods  1329 
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BILL  OF  PABCELS,  with  Tendor'a  receipt,  \»  utitfMtor;  evidenee  of  in- 

HuaUe  interett  io  fpiodt  ii- 1 

BLOCKADE,  BKEACH  OF,  id  what  it  consisU  i. 

t  pot  Ii  not  in  a  ittte  of  blockade  nnleu  there  is  an  attacking  iqaadron 
f  WL-inntly  neoT  to  make  entry  evidently  daagerooi 

'  n  <rf' attacking  (quadron  by  stonn  does  not  legaliae  entry 
r  when  ditperaed  by  an  armed  force 
It  not  be  partial 
naiimd,  before  he  can  Qnlawfnlly  violate,  mnst  have  notice  of  the  bet  of 


« to  nentral  go\ 


generally  noli( 
to  goremment  of  one  state,  after : 


3  to  the  neutral  trader 


to  tb«  inl^ecta  of  neighbooiing  itatei  ' 

«xe«Ftedawe8 
adling  wilhoat  actoal  notice  repel*  the  preiomption  analog  from  notih- 

oition  to  the  government 
effect  of  notice  of  blockade  purged  by  lubseqnent  notice  of  ita  ce88ati<n      ' 
if  tfie  latter  be  given  by  some  one  to  nhom  the  ncatral  is  jnalifled  in 

giving  credence 
MiUng  into,  or  out  of,  blockaded  port,  with  leare  of  commander  of 

blockading  iqnadron,  is  no  breach  of  blockade  ', 

Mbre  neutral  trader  can  be  shown  to  have  broken  blockade,  be  mnat  be 

pnred  to  have  acted  with  a  view  to  break  it  ' 

attempt  to  qtut  blockaded  port  is  as  much  a  breach  at  attempt  to  ailtr  it     ' 
nentral  may  quit  such   port  with  cargo  loaded  before  declaiatian  of 


«r  come  out  in  ballast 

aSta-  if  ahip  be  purchased  in  soch  port  before  declaration 

good!  may  be  transported  ooa-laad  fhim,  or  to,  blockaded  port  without 
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BOTTOMRY  AND   RESPONDENTIA  LOANS  are  lawful  sobjects  of 

insarance  in  this  country  L  206 

'  the  lender  alone  can  insore  the  sum  advanced  243 

the  borrower  can  only  insure  the   surplus  by  which  the  value  of  his 

interest  in  the  adventure  exceeds  the  amount  of  the  loss  207. 244 

bottomry  and  respondentia  (except  by  usage)  must  be  insured  nomina- 

tim  207.  223.  244 

an  insurance  "on  bottomry"  will  not  cover  interest  secured  by  any 

instrument  which  is  not  in  law  a  bottomry  bond  207.  223.  244 

in  order  to  give  an  insurable  interest  in  the  bottomry  loan,  the  pay- 
ment thereof  must  be  made  by  the  bond  to  depend  on  the  arrival  of 
the  ship  243,  244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c.  37.  sec.  5.  as  to  insuring  bottomry  and  respon- 
dentia in  the  East  India  trade  245 
ship  repaired  on  bottomry  by  strangers  to  the  assured,  and  afterwards 
brought  back  to  this  country  subject  to  lien  on  the  bond  for  more  than 
her  value,  held  a  constructive  total  loss                                              ii.  1074 
not  so  when  repaired  on  bottomry  by  the  master,  as  agent  of  the  assured  1112 
where  the  loss  in  such  cases  is  only  partial,  the  underwriters  have 

nothing  to  do  with  the  bottomry  bond  1114 

unless  they  have  themselves  undertaken  the  repairs  1114 

what  sort  of  necessity  will  justify  the  master  in  resorting  to  a  bottomry 

bond  1115 

doctrine  of  constructive  total  loss  does  not  apply  to  bottomry  contracts      1115 
in  cases  of  abandonment  the  salvage  is,  by  the  French  law,  equally 

divided  between  the  underwriters  and  the  lenders  on  bottomry  •  1 189 

the  rule  would  perhaps  be  the  same  in  this  country  1 189 

amount  of  interest  claimable  on  bottomry  loans  1340 

BOUNTIES,  sometimes,  but  not  always,  granted  by  government,  are  not 

an  insurable  interest  i.  274 

BREAKAGE,  loss  for  ordinary  breakage  is  not  covered  by  the  policy  ii.  759 

but  for  extraordinary  breakage  it  is,  though  the  stowage  may  not  be 

damaged  759 

ordinary  amount  of  breakage  is  not  fixed  by  law  in  this  country  760 

BRITISH  CAPTURE,  insurance  of  foreign  property  against  British  capture 

is  void  i.90— il811 

qwarej  whether  rule  be  the  same  with  regard  to  British  property  8ii 

in  every  policy  on  a  foreign  ship,  in  time  of  war,  there  is  an  implied 

exception  of  loss  by  British  capture  811 

and  the  rule  is  the  same  where  the  policy  has  been  effected  before  the 

commencement  of  hostilities  811 

and  the  action  not  been  brought  till  after  their  termination  811 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER). 

policy  brokers,  what  they  are  i,  108 

why  employed  108 

1.  course  of  dealing  in  London  between  the  assured,  the  broker,  and 
the  underwriter, 
detail  of  mode  in  vhich  accounts  are  kept  and  losses  settled  in  ac- 
count between  the  broker  and  the  underwriter  109,  110 
adjustment  of  policy                                                               110.126,127 
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payment  of  loss  at  one  month  Hi 

snch  settlement  on  account  concloiiye  as  between  broker  and  under' 
writer  \\\ 

mode  of  keeping  account  between  broker  and  tunartd  \\\ 

payment  of  loss  by  broker  to  assured  by  bill  at  three  months  ill 

commissions  del  credere,  what  they  are  112 

broker  entitled  to  commission  on  immediately  112 

2    Actions  by  underwriter  against  broker  fbr  premiums,  and  broker's 
right  to  set  off  losses  and  returns, 

assured  not  liable  to  underwriter  for  premiums  1 12 

hence  underwriter  cannot,  generally  speaking,  set  off  unpaid  pre* 
miums  against  a  claim  for  losses  1 12 

except  in  actions  by  the  jassignees  of  an  assured,  with  wh<nn  the 
underwriter  has  had  dealing^  in  the  usual  way  aaa  policy  broker     113 

or  in  cases  oi fraud  113 

broker  immediatdy  concerned  in  effecting  the  policy  is,  genendly 
speaking,  alone  liable  to  underwriter  for  premiums  114 

except  where  two  sets  of  brokers  have  been  employed,  and  the 
actual  effector  of  the  policy  becomes  bankrupt  114 

underwriter  cannot  recover  back  fhmi  broker  the  preminms  of 
illegal  insurances,  unless  the  assured  have  paid  them  into  tiie 
broker*8  hands  114 

loss  paid  under  mistake  to  broker  may  be  recovered  back,  if  broker 
have  not  actually  paid  it  over  to  assured  115 

Right  of  broker  to  set  off  losses,  , 

losses  cannot  be  set  off  by  the  broker  against  an  action  for  premiums 
brought  by  the  underwriter  himself  115 

at  all  events,  where  not  adjusted,  or  allowed  in  acoomt  at  a  certain 
sum  116 

a  loss  acknowledged  by  the  underwriter  to  amount  to  a  certain 
liquidated  sum  may  be  set  off  ^     116 

as  against  the  assignees  of  a  bankrupt  underwriter,  losses  may  be 
set  off  as  "mutual  credits,"  whether  adjusted  or  not  117, 118 

the  broker's  acting  on  n  commission  dd  credere  is  inmiaterial  118 

broker  cannot  set  off  unadjusted  losses,  in  an  action  brought  against 
him  by  the  assignees  of  a  bankrupt  underwriter,  on  policies 
neither  effected  in  his  own  name,  nor  on  his  own  account  118 

but  if  the  policies  be  effected  in  his  own  name,  though  not  on  his 
own  account,  and  he  has  a  lien  on  them,  he  may,  whether  he  have 
a  commission  del  credere  or  not  119, 120 

not  so,  if  he  effects  the  policy  expressly,  and  on  the  &ce  of  it,  **  at 
agent "  120 

so  if  policy  is  effected  both  in  the  name  and  on  account  of  prin- 
cipals, and  broker  has  not  kept  it  in  his  hands,  he  cannot  set  off 
losses,  though  he  has  paid  them  over  to  his  principal,  and  though 
it  appears,  on  the  face  of  the  policy,  that  he  was  acting  dd 
credere  121 

Right  of  broker  to  set  off  returns  of  premium,  and  for  short  interest, 

course  of  practice  between  broker  and  onderwriter  as  to  allowing 
in  account  for  returns  of  premium  \ti 
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nntil  tlie  sum  to  be  dedacted  for  retains  of  premiam  is  ascertained, 
the  broker  is  the  mutual  agent  of  the  assured  and  the  under- 
writer —  for  the  one  to  pay,  and  for  the  other  to  receive  122 

either  the  assured  or  the  underwriter  may  determine  this  agency 
when  he  pleases  122 

where  not  determined,  the  broker,  whether  acting  del  credere  or 
not,  may  set  off  returns  of  premium,  though  unadjusted  123 

the  agency  of  the  broker  ceases,  ipso  &cto,  by  the  death  or  bank- 
ruptcy of  the  underwriter  123 

hence  he  cannot  set  off  returns  of  premiam  to  actions  brought  by 
the  assignees,  or  by  the  executors  124 

Summary  of  the  law  as  to  setting  off  losses  and  returns  of  premium     125, 126 

3.  Actions  by  assured  against  broker,  to  recover  losses  passed  in  account 
between  broker  and  underwriter, 

the  policy  is  generally  left  in  broker's  hands  to  get  it  adjusted  126 

effect  of  striking  underwriter's  name  off  the  policy  127 

broker  must  use  due  diligence  in  collecting  and  paying  over 
losses  127 

if  he  fiiil  to  do  so,  after  striking  underwriter's  name  off  the  policy, 
he  will  be  himself  liable  to  the  assured  for  losses  passed  in  account 
with  the  underwriter  127 

and  as  against  the  assured,  in  such  action,  will  be  estopped  from 
denying  that  the  loss  so  passed  in  account  haa  been  paid  him  by 
the  underwriter  128 

but  the  assured,  by  their  own  acts,  may  waive  such  their  claim 
against  the  broker  128 

where  broker  proves  a  loss  agiunst  underwriter's  estate,  assured 
may  recover  fVom  him,  though  underwriter's  name  be  not  struck 
off  policy  128 

brokers  are  not  liable  to  the  assured  for  losses  received  by  them 
from  the  underwriters,  and  paid  over  to  the  agents  of  the  assured      128 

4.  Actions  by  assured  against  underwriter,  for  losses  passed  in  account 
between  broker  and  underwriter, 

if  the  underwriter's  name  has  been  struck  off  the  policy,  with  the 
assent  of  the  assured,  whether  express  or  implied,  the  assured  has 
no  claim  against  him  on  the  policy  129 

what  amounts  to  evidence  of  such  assent  129 

if  the  assured  can  be  shown  cognizant  of  the  usage  at  Lloyd's  of 
settling  losses  in  account,  be  shall  be  bound  by  it  130 

as  where,  1.  he  is  a  resident  trader  in  London,  or,  2.  where,  though 
resident  elsewhere,  his  usual  course  of  dealing  is  such  as  to  have 
made  him  familiar  with  the  usage  130 — 134 

though  the  balance  of  the  general  account  may  have  been  paid  in 
cash  by  the  underwriter  to  the  broker,  yet  this  Is  not  payment  as 
against  the  assured,  unless  made  in  respect  of  the  identical  loss 
for  which  the  action  is  brought  132 

where,  however,  it  is  so  made,  it  bars  the  claim  to  the  extent  of  the 
cash  payment  133 

the  fact  that  the  assured  has  given  credit  to  the  broker,  will  not  pre- 
clude his  claim  against  the  underwriter,  unless  the  latter  can  show 
he  is  thereby  damnified  133 
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the  assured  may  proceed  against  the  underwriter,  even  twoifears 

after  the  broker's  insolvency  133 

where  the  underwriter's  name  has  not  been  struck  off  the  policy, 

qucere,  whether  assured  may  not  recover,  though  cognizant  of  the 

usage  136 

where  the  action  is  brought  in  tite  name  of  the  broker,  payment  of 

loss,  by  allowing  it  in  account,  is  a  good  defence  136 

summary  of  the  law  135, 136 

5.  Actions  by  broker  against  assured  for  commissions,  premiums,  and 

losses  paid  over  by  mistake, 
liability  of  the  assured  to  the  broker  for  commissions,  common  and 

del  credere  137 

mode  of  suing  137.  note  (x),  IL  1310 

liability  for  premioms  ]37 

mode  of  suing  for  13^ 

semble,  cannot  be  recovered  tmder  count  for  nume^  paid,  unless 

actually  paid  over  137 

may  be  recovered  under  count  '*  for  premiums  for  policies  caused 

and  procured  to  be  effected  "  138 

broker  cannot,  on  underwriter's  insolvency,  recover  back  from  the 

assured  a  loss  he  has  previously  paid  over  or  allowed  him  in 

account  138 

that  names  of  underwriters  had  not  been  submitted  to  the  assured 

for  his  approval,  no  defence  to  an  action  for  premiums,  &c.  139 

6.  Lien  of  broker  on  policy, 

the  policy,  when  effected,  belongs  to  the  assured,  subject  to  broker's 
lien  139 

broker  representing  to  assured  that  he  has  effected  policy  by  their 
order,  is  liable,  in  trover,  for  such  policy,  though  never,  in  fact, 
effected  139 

where  broker  has  been  employed  directly  by  the  assured,  his  right  of 
lien  is  clear  139 

though  he  may  have  parted  with  the  possession  of  the  policy,  right 
of  lien  revives  on  re>possession  140 

where  employed  not  directly  by  the  assured,  but  intermediately  through 
an  agent,  difficulties  have  arisen  as  to  the  right  of  lien  140 

the  rule  is,  that  if  be  knew  or  must  have  known  the  party  employ- 
ing him  to  be  acting  merely  as  agent,  he  has  not  a  lien  as  against 
him :  if  he  neither  knew  this,  nor  can  be  presumed  to  have  known 
it,  he  has  140 

cases  illustrating  this  point  140, 141 

this  rule  applies,  though  part  of  losses  may  have  been  paid  over  after 
the  broker  has  notice  that  his  immediate  employers  ere  only 
agents  140, 141 

the  correspondent  of  a  foreign  consignor,  who  has  effected  insurance 
by  his  directions,  has  a  lien  on  the  policy  for  his  general  balance 
against  the  consignor  142 

and  may  enforce  this  lien  as  against  the  indorsee  of  the  bill  of  ladbg  143 

if  such  policy  be  effected  for  the  correspondent  by  a  broker,  the  latter 
has  no  sub-lien  for  his  ^neral  balance  against  the  con^spondent     142 
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BROKER  (POLICY  BROKER,  INSURANCE  BROKER)— tcon/mtted) 

ft  mere  depositary  of  the  policy,  though  he  may  have  made  advance 
on  it  has  no  lien  142 

Revocation  of  broker's  authority, 

broker's  authority  may  be  revoked  at  any  time  before  actual  signature 
of  the  policy  145 

if  broker,  after  such  revocation,  pays  premiums  to  the  under- 
writers, he  cannot  recover  them,  or  his  commissions,  from  the 
assured  145 

7.  What  is  actionable  negligence  in  a  policy  broker, 

he  is  bound  to  show  a  reasonable  degree  of  skill  and  diligence  1 53 

if  he  fail  to  communicate  time  of  ship's  sailing  (where  plainly  ma- 
terial) he  is  liable,  though  acting  gratuitously  154 

but  not  for  failing  to  communicate  information,  the  materiality  of 
which  is  doubtfVil  154 

if  he  neglects  to  procure  the  delivery  of  a  stamped  policy  at  the 
proper  time,  he  is  liable  155 

60  if  he  fail  to  insert  ordinary  clauses  well  known  to  be  necessary  for 
the  ship's  protection  on  the  voyage  155 

80  if  he  fill  up  the  policy  in  such  a  way  as  to  make  the  risk  on  the 
goods  attach  at  the  terminus  a  quo,  when  it  is  plain  from  his 
instructions  they  had  been  loaded  on  board  elsewhere  155 

but  the  non-insertion  of  occasioned  and  less  ordinary  clauses  will 
not  make  him  liable,  in  the  absence  of  clear  and  explicit  direc- 
tions from  his  principal  156,  157 

80,  in  the  absence  of  such  directions,  he  will  not  be  liable  for  insur- 
ing/rut7  with  a  company  who  insert  it  in  their  memorandum 
amongst  articles  warranted  free  of  average  156 

nor  for  insuring  other  perishable  commodities  with  a  company  which 
omit  the  clause  making  them  liable  for  average  loss  on  such 
articles,  in  case  of  ^/roTtc/in^r  157 

80  if  broker  receive  no  express  instructions  to  abandon,  he  is  not 
liable  for  the  consequences  of  not  doing  so  157 

but  for  omitting,  in  the  face  of  explicit  instructions,  to  include  pre- 
mium and  costs  of  insurance,  in  sum  insured,  he  is  liable  157 

true  test  of  liability  in  all  these  cases  is,  whether  the  broker  has  acted 
with  such  reasonable  skill  as  might  fairly  be  expected  from  other 
persons  of  average  capacity  in  same  profession  157 

can  the  evidence  of  skilled  witnesses  be  adduced  to  aid  the  judgment 
of  the  jury  on  this  point  ?  •158 

opinion  of  Court  of  King's  Bench,  in  Campbell  r.  Rickards,  in  the 
negative  158,  159 

of  Court  of  Common  Pleas,  in  Chapman  r.  Walton,  in  the  aflSrma- 
tive  160—162 

judgment  of  Chief  Justice  Tindal  161 

opinion  of  Common  Pleas  seems  preferable  162 

policy  brokers  may  be  liable  not  only  for  negligence  in  effecting 
policies,  but  also  in  collecting  losses  163 

BULLION  AND  COIN,  when  shipped  for  the  purposes  of  commerce,  may 

be  insured  under  the  general  denomination  of  goods  i.  212 

but  in  practice  is  generally  insured  nominatim  212 
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CAPTURE,  LOSS  BY  —  (continued) 

aUUTy  where  the  stranding  is  the  substantial  cause  of  the  loss  1342 

capture  prima  facie  gives  the  right  of  abandonment  808 

the  property  is  not  changed  by  capture  until  condemnation  808 

what  is  requisite  to  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering  captured 

ship,  as  salvage,  &c.  809 

so,  for  money  paid  by  way  of  compromise,  to  prevent  condemnation  809 

risk  of  British  capture  cannot  be  insured  against  by  British  underwriters    811 

seizure  after  preliminaries  of  peace  signed  is  not  a  capture,  but  an  arrest 

of  princes  812 

CAPTURE,  AS  A  CONSTRUCTIVE  TOTAL  LOSS.    ( See  Constructive 

Total  Loss) 
CARGO,  general  insurance  on,  does  not  cover  provisions  taken  on  board  for 

live  stock  L  215 

nor  live  stock  215 

will  cover  successive  cargoes  taken  on  board  in  exchange,  or  by  way  of 

barter  211 

CARRIERS,  RESPONSIBILITY  OF  OWNERS  AS,  when  it  begins  and 

ends  iL  778,  779 

acts  passed  to  limit  owners'  responsibility  776 

insurable  interest  of  may  be  covered  under  a  general  policy  on  goods        L  227 

risks  of  loss  by  land  carriage  recoverable  under  policy  in  common  form  ii«  843 

CAUSA  PROXIMA  NON  REMOTA  SPECTATUR,  the  underwriter  is 

liable  for  no  loss  which  is  not  proximately  caused  by  the  perils  insured 

against  il  764 

but  he  is  liable  for  all  loss  so  caused  iL  764 

hence  the  maxim  causa  proxima  non  remota  spectatur  sometimes  limits, 

sometimes  enlarges,  the  underwriter's  liability  ii.  764 

illustrations  of  its  limiting  effect  765 

difficulty  of  applying  the  rule  in  practice  765 

conflicting  judgments  of  Lord  Denman  and  Mr.  J.  Story,  on  the  point 

whether  a  sum  assessed  on  one  of  two  ships,  to  make  good  damage 

by  collision,  is  a  loss  by  the  perils  of  the  seas  766,  767 

CHAIN  CABLES,  one-sixth  deducted  in  adjustment  from  cost  of  repairing     iL  984 
CHANGE  OF  VOYAGE.     (See  Deviation  and  Change  of  Risk) 

distinction  between  change  of  voyage  and  intention  to  deviate  i.  343 

difference  in  effect  between  the  two  345 

test  of  distinction  between  them  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  possible,  to  the 

port  of  destination  347 

engaging  on  an  intermediate  voyage  discharges  underwriter  from  liability 

for  subsequent  loss  <-     348 

sailing  on  a  different  voyage  to  that  insured  discharges  underwriter 

in  toto  349 

even  as  to  losses  incurred  while  ship  is  in  the  course  of  the  voyage 

insured  349 

effect  of  change  of  voyage  fixed  upon  while  the  ship  is  at  the  port  under 

a  policy  **  at  and  from  "  350 

period  from  which  change  of  voyage  operates  as  a  discharge  351 

what  is  evidence  of  a  fixed  determination  to  change  the  voyage  351 
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CHANGE  OF  VOYAGE-- (continued) 

underwriter  liable  for  loss  accraing  before  purpose  to  chauge  voyage 

fixed  353 

merely  clearing  out  for  a  foreign  port  is  not  CTidencc  of  a  change  of 
voyage  353 

CHANGING  THE  SHIP,  the  ship,  after  commencement  of  risk,  should  not 

be  changed  without  necessity,  or  consent  of  underwriters  i.  177 

and,  if  this  be  done,  the  latter  are  discharged  178 

even  though  the  substituted  ship  be  of  greater  strength  and  burden  than 

that  named  in  the  policy  178 

if,  however,  the  underwriters  consent,  or  the  ship,  in  the  course  of  the 
voyage,  becomes  disabled,  the  master  may  procure  a  substituted  ship,  >' 
and  the  liability  of  the  underwriters  will  still  continue  179 

CHANGING  THE  MASTER.  Before  the  commencement  of  t/ie  vot/age  snotber 
master  may  be  substituted  for  hira  named  in  the  policy,  even  without 
the  consent  of  underwriters  181 

but  the  substituted  master  should  be  of  the  same  nation  182 

ti  fraudulent  change  of  master  discharges  the  underwriters  182 

if,  in  the  course  of  the  voyage^  another  master  be  appointed,  owing  to  the 
sickness  or  disability  of  the  first,  this  makes  no  difiference  in  the 
liability  of  the  underwriter  182 

but  this  substitution  ought  to  be  carefully  made  lb3 

CHARTERER,  insurable  interest  of, 

charterer  who  covenants  in  case  of  loss  to  pay  full  value  has  an  insurable 

interest  in  ship  ,  i.  258 

charterer  who  himself  sub-lets  the  ship  on  freight,  or  carries  goods  in 

her  for  freight,  has  an  insurable  interest  in  such  freight  i  258 

also  in  the  profit  he  makes  by  carrying  his  own  goods  in  the  ship  259 

charterer  has  an  insurable  interest  in  protecting  himself  against  the 

liability  of  having  to  pay  dead  freight  26(5 

has  an  insurable  interest  in  money  advanced  in  part  payment  of  freight, 
and  may  insure  such  interest  as  freight  whenever  it  distinctly  appears 
from  the  charter-part^'  that  such  siuns  were  advanced  as  part  of  the 
freight  2G0, 2C2 

where  this,  does  not  distinctly  appear  he  cannot  insure  sums  advanced 
by  him  for  the  expenses  of  the  voyage,  qua  freight,  but  must  do  so 
by  a  special  policy  261,  262 

when  the  charterer  is  so  fur  owner  of  the  ship  for  the  voyage  that  bar- 
ratry may  be  committed  against  him  with  the  privity  of  the  general 
owners  ii.  833—838 

CHARTER-PARTY.    Different  kinds  of  charter-parties,  with  regard  to  the 
nature  of  the  dominion  they  confer  on  the  charterer  over  the  ship 

IL  834,  835 
as  to  the  way  in  which  they  regulate  the  payment  of  freight  where  part 

is  to  be  paid  in  advance  i.  260,  261 

an  illegality  on  any  part  of  one  entire  voyage  under  a  charter-party 

makes  the  whole  illegal  i.  599 

but  a  contemplated  illegality  on  the  homeward  passage  does  not  vitiate 

the  outward  passage,  where  separately  insured  699,  700 

charter-party  used  as  proof  that  a  fraudulent  ship  sailed  on  the  voyage 
insured  -^  1335 
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CHINA  TRADE,  usage  to  store  ship's  rigging  in  Bonk  saals  in  Canton  river    i.  66 
construction  of  policies  on  L  423 — 426.  462,  463 

CLEARANCES,  FALSE.    (See  Simulated  Papers) 

not  disclosing  that  ship  carries  false  clearances  will  not  discharge  the 
under  writer,  if,  from  the  practice  of  trade,  he  must  have  known  they 
would  be  carried  516.  560 

CLEARANCES.     Evidence  of  voyage  on  which  a  foundered  ship  sailed        ii.  1335 
CLEARING  OUT.    Merely  clearing  out  for  a  different  port  of  destination 
than  that  fixed  by  the  policy,  is  not,  per  se,  evidence  of  change  of 
voyage  L  353 

CLOTHES  of  captain  not  covered  by  general  designation  as  **  goods,"  for  they 

are  not  merchandise  i.  213 

do  not  contribute  in  general  average  iL  919 

CLUBS  OF  SHIPOWNERS  FOR  MUTUAL  INSURANCE.  (See  Mutual 

Insurance) 
COIN.    i^eBuUion) 

COLLISION,  LOSS  BY,  different  possible  cases  of:  Lord  Stowell's  enumera- 
tion iL  803 
liability  of  the  underwriter  in  these  different  cases  804 
where  no  fault  on  either  side,  the  damage  done  is  loss  by  the  perils  of 
t              the  seas  804 
so  it  is  where  all  the  fault  is  on  one  side  804 
when  it  is  impossible  to  ascertain  where  the  fault  lies,  and  the  whole 
damage  is  therefore  assessed  in  equal  halves  on  tlie  two  ships,  are 
the  underwriters  liable  for  this  as  loss  by  the  perils  of  the  seas  ?             805 
they  are  in  the  United  States,  but  not  in  this  country  805 
opinions  of  foreign  jurists  805 
COLONIAL  TRADE.    Former  colonial  policy  of  England  as  fixed  by  the 

old  Navigation  Laws  (acts  of  16G0  and  1663)  L  712 

oppressive  and  injurious  effects  of  the  old  system  712 

present  law  by  which  the  colonial  trade  of  Great  Britain  is  regulated, 
8&9Victc.93.  713 

COMITY  OF  NATIONS.    Meaning  of  the  term,  and  extent  to  which  the 

doctrine  is  carried  in  England  L  640—642 

it  is  not  acted  on  to  the  same  extent,  if  at  all,  in  France  641 

it  prevails  in  the  United  States  641 

the  doctrine  at  first  only  extended  to  the  sentences  of  foreign  tribunals 
in  amity  with  this  country,  but  now  is  applied  equally  to  those  that 
are  hostile  641 

present  limitations  of  this  doctrine  642 

COMMENCEMENT  OF  THE  RISK.    (See  Duration  of  the  Risk) 
COMMISSIONS  arc  a  lawful  subject  of  insurance  L  206 

the  goods  out  of  the  sale  of  which  they  are  to  accrue  must  be  at  risk, 

and  assured  interested  therein  at  time  of  loss  206 

if  this  be  not  so,  assured  has  no  insurable  interest  242,  243 

notice  of  abandonment  not  required  to  recover  for  a  total  loss  on  com- 
missions ii.  1051 
COMMISSIONS  DEL  CREDERE,  what  they  are                               .  i.  112 
broker  entitled  at  once  to  commission  112 
a  del  credere  commission  does  not,  per  «e,  and  without  other  requisites, 
entitle  the  broker  to  set  off  losses                                            121.  125, 126 
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CONCEALMENT,  OR  SUPPRESSIO  VERI  — (conhni««d) 

cases  illostrating  this  549,  550 

ought  the  fact  that  the  assured  is  endeaTOuring  to  save  the  insur- 
ance, to  be  communicated?  550,  551 
3.  Conceabment  of  the  national  character  of  the  thing  insured,  and  of 
other  &ct8  tending  to  vary  the  estimate  of  the  risk, 
any  fact  privately  known  to  the  assured  affecting  the  national 

character  of  the  subject  insured  should  be  disclosed  552 

aliter  as  to  facts  not  within  the  means  of  knowledge  of  the  assured  552 
standing  mercantile  regulations  of  foreign  states  need  not  be  dis- 
closed 552 
aliter  of  their  occasional  regulations  552 
all  &cts  privately  known  to  the  assured  which  may  expose  the  pro- 
perty to  belligerent  risks  should  be  disclosed  553 
not  stating  that  assured  was  an  American  subject,  held  fatal  in  an 

insurance  against  American  capture  553 

that  ship,  in  time  of  war,  has  sailed  without  convoy,  or  is  a  running 

ship,  must  be  disclosed  554 

pnless  she  is  excepted  from  the  operation  of  the  Convoy  Acts  554 

all  material  facts  with  regard  to  the  state  of  the  ship  on  the  voyage 

should  be  disclosed  555 

though  only  reported  in  doubtful  rumours  555 

even  though  eventually  the  report  prove  false,  yet  if  material  it 

must  be  disclosed  555 

but  mere  loose  nunours  having  no  direct  bearing  on  the  risk,  need 

not  555 

when  the  state  of  the  weather  subsequent  to  the  ship's  sailing  ought 

to  be  disclosed  556 

the  true  port  of  loading  must  be  disclosed  in  a  policy  on  goods  556 

so  ought  the  intention  of  requiring  the  ship  to  pursue  the  voyage  in 

a  different  course  to  that  prescribed  556 

so,  if  ship  is  to  be  employed  on  any  service  of  danger  557 

non  disclosure  by  captain  of  damage  done  to  the  ship  in  the  outport, 
will  prevent  owners  from  recovering  on  policy  effected  without 
communicating  the  fact  of  the  damage  557 

that  order  to  insure  has  been  sent  up  by  express,  ought  to  be  dis- 
closed 557 
that  other  underwriters  have  declined  the  risk  or  asked  a  higher 

premium,  need  not  557 

if  material  facts  are  brought  to  light  after  order  given  to  insure, 

they  ought  to  be  communicated  with  all  diligence  558 

if  order  of  countermand  be  sent  up  in  time  by  the  assured,  but  not 
communicated  till  too  late  by  the  broker,  this  avoids  the  policy        558 
4.  Matters  lying,  or  presumed  to  lie,  within  the  knowledge  of  the  under- 
writer, need  not  be  disclosed. 
Lord  Mansfield's  rule  in  Carter  v,  Boehm  as  to  what  need  not  be 

disclosed  559 

facts  comprised  in  the  general  usages  of  trade  need  not  be  disclosed 

559,  560 
general  and  established  restrictions  on  conmiercial  intercourse  need 
not  be  conimanicated,  bat  occasional  trade  regulations  most  561 
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CONDEMNATION— (conhmierf) 

atdng  in  the  territory  either  of  the  captoTy  or  of  an  ofly,  but  not  of  a 
neutral  639 

sentence  of  prize  pronounced  by  an  enemy's  consul  in  a  neutral  territory 
is  void  639 

even  though  such  territory  be  in  the  military  occupation  of  the  captor 
state  639 

condemnation  is  valid  when  pronounced  by  a  belligerent  in  the  territory 
of  an  ally  on  ships  brought  into  the  ally's  ports  639 

so  is  a  condemnation  pronounced  by  the  enemy's  prize  court  upon  prizes 
lying  in  the  ports  of  neutrals  or  allies  640 

the  property  is  not  changed  by  capture  till  there  has  been  a  valid  sen- 
tence of  condemnation  iL  809 
CONSEQUENTIAL  LOSSES.   Expenses  and  charges,  which  are  a  necessary 
consequence  of  loss  by  the  perils  insured  against,  are  recoverable 
under  the  policy                                                                                    iL  844 

such  as  salvage,  expense  of  necessary  repairs,  of  reclaiming  captured 
property,  &c.  844 

but  the  underwriter  on  one  subject  of  insurance  has  nothing  to  do  with 
losses,  charges,  or  contributions  imposed  upon  it  by  reason  or  on 
account  of  loss  on  another  790 

thus,  loss  sustained  by  having  to  pay  the  same  flight  on  a  diminished 
value  on  goods  arriving  sea-damaged,  will  not  fidl  on  the  mderwriter 
on  goods  790 

nor  charge  for  pro  rat&  freight  790 

qiuarey  as  to  charge  for  increased  freight  in  cases  of  transhipment  791 

underwriter  on  goods  not  liable  for  loss  incurred  by  their  forced  sale  for 
the  repairs  of  ship  791 

nor  underwriter  on  ship  for  expenses  incurred  by  the  detention  of  the 
goods  791 

total  loss  of  ship  and  goods  involves  total  loss  of  the  freight  and  profits       791 
CONSIGNEE  and  CONSIGNOR.    Different  kinds  of  consignees  I  245 

mere  naked  consignees,  not  commissioned  to  sell,  nor  having  a  lien  for 
advances,  have  no  insurable  interest,  on  their  own  account  246 

but,  under  the  28  G.  3.  c  56.,  they  may  insure  in  their  own  names  on 
account  of  the  consignor  by  his  direction  165 

and  on  refusal  of  the  consignees  of  the  goods  to  take  to  them,  or  to  in- 
sure, may  themselves  do  so  on  account  of  the  consignor,  though 
without  his  directions  165 

his  subsequent  ratification  of  such  insurance,  if  given  with  knowledge  of 
what  has  been  done,  is  equivalent  to  a  previous  direction  to  insure  167 

consignees  having  a  lien,  have  an  insurable  interest  on  their  own  ac- 
count, to  the  extent  of  their  claim  246 — 248 

may  effect  insurance  up  to  Uie  whole  amount  of  the  consignment  247 

and  apply  the  proceeds  pf  the  policy  to  their  own  benefit  to  the  fhll 
extent  of  their  claim,  holding  the  residue  in  trust  for  the  party  en- 
titled 249 

indorsement  of  the  bill^of  lading  primA  facie  passes  an  insurable  interest 
in  the  goods  to  the  indorsee  up  to  the  full  extent  of  their  value  247 

but  where  it  is  only  intended  to  pass  a  limited  interest,  the  indorser 
retains  an  insurable  interest  247 

creditors  of  the  consignor  may  insure,  in  their  own  names  and  on  their 
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remarks  of  Lord  Ellenborough  as  to  construction,  in  Robertson  v, 

French  65. 218 

1.  Every  well  settled  usage  of  trade  is  considered  to  form  part  of  every 
policy,  as  much  as  though  it  were  expressly  set  out  therein  66 

usage  of  China  trade  to  store  ship's  rigging  in  bank  sauls  66 

usage  of  the  East  India  trade  to  make  intermediate  voyages,  or  en-* 

gage  in  the  country  trade  67 

usage  of  the  Newfoundland  trade  not  to  unload  outward  cargo  till 

long  after  arrival  outwards  67 

and  to  make  banking  and  intermediate  voyages  67 

usage  governs  the  commencement  and  termination  of  the  risk  68 

usage  to  load  ships  outside  the  bar  in  the  Oporto  trade  68 

usage  for  ships  in  the  Florida  trade  to  load  their  homeward  cargoea 

at  Tigre  island  68 

usage  as  to  landing  goods  at  port  of  Arcangel.  69 

usage  as  to  landing  certain  kinds  of  goods  at .  the  Lazaretto  of 

Leghorn  69 

if  the  usage  of  the  particular  trade  varies  Arom  general  maritime 

usage,  the  former  shall  prevail  in  the  construction  of  the  policy  70 

goods  carried  on  deck,  if  according  to  the  usual  course  of  the  trade, 

are  protected  by  the  common  form  of  policy;  if  otherwise,  not        70 
if  the  usage  be  co-extensive  with,  and  of  the  same  duration  as,  the 
trade,  it  will  govern  the  construction  of  the  policy,  though  the 
trade  itself  may  be  recent  71 

evidence  of  an  usage  which  has  prevailed  in  one  trade  may  be  ad- 
mitted to  prove  the  same  usage  binding  on  those  engaged  in 
another  trade  precisely  similar  71 

but  every  usage,  in  order  to  be  binding,  must  be  proved  to  have 
been  umfomdy  adopted  and  generally  known  71 

2.  The  usage  of  a  particular  place,  or  of  a  particular  class,  cannot  be 

binding  on  non  residents,  or  on  other  persons,  unless  they  can  be 

shown  to  have  been  cognizant  of  it  72 

the  usage  of  LLoyd^s  is  only  binding  on  parties  who  are  either  proved 

directly  or  presumptively  to  have  been  cognizant  of  it  72 

usage  of  Lloyd's  to  pay  no  loss,  if  ship  arrives,  on  live  stock  "  loor- 

ranted  free  of  mortality**  73 

usage  of  Lloyd's  as  to  settling  losses  on  account  by  writing  them  o£f 

agunst  premiums  74 

if  assured  be  resident  in  London,  or  in  the  habit  of  doing  business 

at  Lloyd's,  he  wiU  be  bound  by  the  usage  74 

even  though  it  sanctions  a  mode  of  adjustment  contrary  to  principle  75 
but  he  cannot  be  bound  by  an  usage  directly  at  variance  with  the 

plain  terms  of  the  policy  75 

as  that  the  boat  is  not  included  in  policies  in  the  common  form  on 

ship  75 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils  of 

the  seas,  unless  cargo  shifted,  or  casks  damaged  75 

3.  Where  the  sense  of  the  words  used  in  policies  is  ambiguous  or  obscure, 

parol  evidence  is  admissible  to  explain  their  meaning  76 

technical  or  local  terms,  or  words  used  in  a  secondary  sense,  may  be 
explained  by  parol  76 
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CONSTRUCTIVE  TOTAL  LOSS  ON  SHIP  —  (conftmMjrf) 

the  ship  be  restored  to  her  owners  in  an  undamaged,  or  only 
partially  damaged,  state,  the  assured  cannot  recover  as  for  a  total 
loss  1060 

so  if  ship  after  capture  and  recapture  is  restored  undamaged  to 
her  owners,  she  cannot  then  be  abandoned  1061 

even  though  the  supposed  facia  warranted  the  notice  when  given, 
the  subsequent  restoration  of  the  ship,  before  action  brought, 
equally  defeats  the  right  to  recover  as  for  a  total  loss  1061 

and  the  rule  is  the  same  even  where  the  capture,  &c,  continued 
at  the  time  of  giving  notice  of  abandonment  1062 

but  re-capture  or  restoration  of  the  ship  before  action  brought 
does  not  necessarily  prevent  the  assured  from  recovering  for  a 
total  loss  1063 

it  will  not  have  this  effect  if  the  state  of  the  ship,  at  the  time  of 
action  brought,  was  such  as  to  entitle  the  assured,  at  that 
moment,  to  abandon  1063 

in  cases  on  wager  policies  the  loss  of  the  voyage  was  held  to  be  the 
loss  of  the  ship  1064 

but  in  policies  on  interest  the  House  of  Lords,  in  Fitsgerald  v. 
Pole,  decided  that  the  insurance  was  not  on  the  voyage,  but  on  the 
ship  for  the  voyage  1065 

Lord  Mansfield  afterwards  reverted  to  the  loss  of  the  voyage  as  a 
test  of  the  right  to  abandon  1065 

cases  decided  by  Lord  Mansfield  on  the  principle  that  the  loss  of 
the  voyage  was  the  loss  of  the  ship  •  1065—1068 

doctrine  that  loss  of  the  voyage  is  not  the  loss  of  the  slup  revived      1069 

oases  by  which  the  doctrine  was  re-established  1069 — 1071 

the  point  is  now  settled  that  loss  of  the  voyage  is  not  a  construc- 
tive total  loss  on  ship  1071 

the  law  is  the  same  in  the  United  States  1071 

the  mere  restoration,  however,  of  the  ship's  hull  will  not  per  se 
defeat  a  vested  right  of  abandonment  1073 

eases  establishing  this  pouit  1072, 1073 

if  the  ship  be  not  restored  to  the  country  of  her  owners  under 
such  circumstances  that  they  may,  if  they  please,  take  posses- 
sion of  her,  and  may  reasonably  be  expected  so  to  do,  the  losa 
is  not  the  less  constructively  total  1073 

ship  repaired  on  bottomry  abroad  by  strangers  to  the  assured,  and 
arriving  in  this  country  before  action  brought,  burdened  with 
bottomry  and  other  charges  to  a  greater  amount  than  her  value 
in  the  policy,  is  a  construed ve  total  loss  1074 

it  would  be  otherwise  if  she  had  been  bottomried  by  the  master 
as  agent  for  the  assured  1075 

in  order  to  vest  a  right  of  abandonment  in  respect  of  capture, 
seizure,  desertion,  &c.,  the  owner  must  at  some  period  during  the 
risk  have  been  completely  deprived  of  all  possession  and  con* 
tronl  over  the  ship  1075 

illustrated  by  the  case  of  a  ship  deserted  at  sea  by  her  own  crew 
and  taken  possession  of  al  the  same  tnoment  by  salvors  1075,  1076 

arrest,  detention,  and  embargo,  is  a  ground  of  abandonment,  where 
likely  to  be  of  long  or  uncertain  duration  1077 
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difference  between  the  law  in  the  United  States  and  in  thii  country 
as  to  constnictive  total  loss  1088 

general  doctrine  of  right  of  master  to  sell  1088 

this  right  only  so  fiBff  considered  as  it  is  mixed  up  with  the  right 
to  recover  for  a  total  loss  1088 

a  ship  stranded  in  the  St  Lawrence  and  sold  by  the  master  with 
the  advice  of  surveyors  and  the  sanction  of  one  of  part-owners, 
there  being  no  reasonable  probability  of  extricating  her  from  the 
peril  at  all,  held  a  constructive  total  loss  by  Court  of  Common 
Pleas  1089,  1090 

Court  of  King*s  Bench,  thinking  the  necessity  for  sale  not  to  be 
made  out,  held  the  loss  not  total  1090 

ship  sold  by  master  abroad,  because  the  estimated  cost  of  repairs 
would  haye  exceeded  repaired  value,  held  a  constructive  total 
loss  of  ship,  though  she  was  afterwards  repaired,  and  made  a 
voyage  1090 

so,  d  fortiori^  where,  after  sale,  the  purchaser  finding  the  ship 
irreparable  broke  her  up  1091 

ship  driven  ashore,  so  that,  in  the  opinion  of  surveyors,  she  could 
not  be  got  off  at  att^  or  only  at  a  ruinous  expense,  held  to  be 
justifiably  sold,  and  totally  lost,  though  she  was  afterwards  got 
of^  and,  being  repaired,  made  many  voyages  1099 

■ale  of  ship  will  not  be  justified,  unless,  at  time  of  sale,  that 
measure,  in  the  prudent  exercise  of  the  best  and  soundest  judg- 
ment, appeared  most  beneficial  to  all  parties  1092 

excess  of  cost  of  repairs  above  repaired  value  must  be  no  mere 
measuring  cast  1098 

nor  can  master  resort  to  sale  without  having  first  exhausted  all 
means  in  his  power  for  recovery  of  property  1093 

these  principles  illustrated  in  case  of  a  ship  partially  submerged  and 
hastily  sold,  instead  of  any  attempt  being  made  to  raise  her  up       1098 

and  of  a  ship  driven  on  rocks  and  sold  before  every  reasonable 
exertion  had  been  made  to  get  her  off  1095 

if  there  is  a  fair  chance  by  any  means  within  the  master's  power  of 
so  treating  the  ship  as  to  restore  to  her  the  character  of  a  sea- 
going ship,  he  cannot,  by  selling,  make  the  loss  total  1095 

the  jury  must  be  satisfied,  not  only  that  the  owners,  if  uninsured, 
would  have  sold  the  ship,  but  also  that  they  would  have  acted 
prudently  in  so  doing  1098 

the  subsequent  recovery  and  repair  of  the  ship  by  the  purchaser, 
even  at  a  trifling  cost,  will  not  defeat  the  right  to  recover  for  a 
total  loss,  where  the  facts  were  such  as  to  justify  the  sale  at  the 
time  and  place  of  the  casualty  1097 

and  it  makes  no  difference  whether  sale  were  by  master  or  owner      1097 

though  no  sale  may  have  intervened,  the  rule  is  that  the  assured 
may  give  notice  of  abandonment,  and  recover  as  fbr  a  total  loss, 
wherever  the  estimated  coet  of  repaira  uxndd  have  exceeded  the 
repaired  value  1098 

construction  of  this  rule, 

the  n^potrff  need  not  be  such  as  to  enable  the  Mpio  takemher  erigimd 
cargo,  but  only  such  as  to  enable  her  to  ke^  the  eea  1094.  109ft 
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the  doctrine  of  constractive  total  loss  does  not  apply  to  contracts  or 
insurances  on  bottomry  1115 

CONSTRUCTIVE  TOTAL  LOSS  ON  GOODS, 
L  In  cases  of  capture,  arrest,  seizure,  &c. 

capture  is,  prima  facie,  a  constructive  total  loss  on  goods  1115 

where,  after  capture,  goods  are  confiscated,  subject  to  an  appeal, 
notice  of  abandonment  is  necessary  1116 

after  final  decree  of  restitution,  no  abandonment  can  be  made  1116 

if,  after  notice,  and  before  action  brought,  captured  goods  are  re- 
stored, so  that  assured  may  reasonably  be  expected  to  take  pos- 
session of  them  again^  the  right  to  recover  for  a  total  loss  is 
devested  1116 

their  mere  restoration,  however,  will  not  per  ge  produce  this  effect      1117 

as  where,  after  seizure,  they  are  sent  back  to  this  country  by  mere 
strangers,  and  here  sold  without  the  direction  of  the  assured  1117 

delivery  of  the  goods  to  the  agents  of  the  assured  abroad,  in  such  a 
state  of  damage  that  they  would  be  worthless  if  sent  on,  does  not 
defeat  a  vested  right  of  abandonment  1118 

where,  after  forcible  privation,  goods  are  never  effectually  restored 
to  their  owners  again,  the  right  to  claim  a  total  loss  is  not 
devested  1118 

as  where  goods,  after  being  re-captured,  are  prevented  by  embargo 
from  being  sent  on  to  their  port  of  destination,  but  are  ultimately 
taken  and  sold  elsewhere  1119 

where  goods,  by  the  perils  insured  against,  are  wholly  prevented, 
owing  to  a  cause  continuing  down  to  time  of  action  brought, 
from  arriving  at  their  port  of  destination,  this  is  a  constructive 
total  loss  1119 

as  where  neutral,  goods  carried  into  a  belligerent  port  for  search 
are  detained  there  till  their  port  of  destination  is  declared  block- 

*  aded  by  the  detaining  government  1120,  1121 

11.  In  cases  of  sea-damage — right  to  sell  or  transship. 

general  principles  as  to  constructive  total  loss  on  goods  by  reason  of 
sea-damage,  where  the  original  ship  is  disabled,  and  they  cannot 
be,  or  are  not  worth  the  expense  of  being,  sent  on  1122 

doctrine  of  constructive  total  loss,  and  right  of  sale  on  seardalmaged 
goods  1122 

right  of  master  to  sell,  as  laid  down  by  Lord  Stowell  1 123 

right  of  master  to  tranship,  as  laid  down  by  Lord  Denman  1123 

it  makes  no  difference  as  to  right  of  sale,  or  totality  of  the  loss, 
whether  the  goods  are  warranted  free  from  average  or  not  1 124 

Lord  Mansfield  once  held,  that,  where  ship  was  disabled,  and  the 
whole  cargo  could  not  be  sent  on,  this  was  a  constructive  total . 
loss  on  cargo  1124 

but  the  inability  to  send  on  the  whole  cargo  will  not  justify  its 
sale,  nor  make  the  loss,  as  to  it,  total  1 125 

a  perishable  cargo  may  be  sold,  and  will  be  held  totally  lost,  if,  in 
consequence  of  an  embargo  at  the  port  where  it  lies,  and  there 
being  no  warehouses  there,  it  must,  if  not  sold,  be  kept  six 
months  oa  board  a  leaky  ship  1 125 


with  ft  nuonsble  hope  of  being  tent  on 
the  muter  cannot  sell,  nor  the  uaured  & 
thoagb  at  one  time  the  state  of  the  good 
uon}  Tu  sach  ai  to  jiutify  abandonni' 
wen  then  exercised,  it  vill  be  defeate 
corerj  of  the  goods  in  auch  a  stale  that 

■t  hoverer,  they  cannot  be  tent  on  with 

in  a  merchantable  slate,  the;  need  not  b 

K^  and  abandoned,  thongh  meant  of  tn 
■t  when  ship,  with  a  cargo  of  sngan,  wai 

her  loading  port,  with  do  part  of  the 

forwarded 
or  cargo  of  wines  recovered  from  a  wreck 

that,  thongh  part  might  have  been  sent 

•11  eoDeened  that  the  whole  should  be  n 
where  goods  would   be   worth   nothing, 

aniyal  if  sent  on,  and  are,  therefore,  x 

MHUtmetlTe  total  loss 
Ae  coat  of  (raiuhipment.  u  compared  « 

of  the  cargo,  if  forwarded,  is  a  lit  circoi 

ID  deciding  whether  to  sell  or  to  trsnihij 
in  socb  cases  the  nature  of  the  cargo  is  i 

^deration 
if  any  separable  part  of  a  cargo  can  be  ac 

tmdaniaged  state,  it  ought  to  be  transb 

ftolly  be  sold 
a  sale,  not  otherwise  justifiable,  is  not  mad 

CONBTEUCXrVE  TOTAL  LOSS  ON  FREIGHT 
L  b  eMCi  of  oqitiire,  arrest,  teiaare,  &c 

A  eondmetive  total  lost  on  ship  and  cargo 
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CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT  —  {continued) 

whether  the  freight  ultimateiy  earned  be  the   particular  freight 

contracted  for,  or  not,  makes  no  difference  1 138 

where,  however,  the  expenses  of  earning  freight  exceed  its  amount, 
its  being  ultimately  earned  will  not  devest  the  right  to  recover 
foratotalloss  1139 

except  where  such  expenses  are  incurred  by  the  assured  1 139 

n.  In  cases  where  ship  and  goods  are  sold  for  sea-damage. 

flight  in  cases  of  transshipment  1140 

freight />ro  ral4  1143 

loss  on  freight  where  perishable  cargo  is  sold  at  an  intermediate 

port  to  prevent  its  being  spoiled  1 140 

ftill  freight  earned  where  master  offers  to  send  on  goods,  and 

merchant  refuses  to  let  him  do  so  1140 

right  of  master  to  detain  cargo  for  freight  1 140 

assured  cannot  recover  for  total  loss  on  freight  caused  by  master's 

negligence  in  not  detaining  goods  for  freight  1 141 

what  is  a  reasonable  time  to  wait  for  repairs  1 141 

if  master  sells  goods  when  he  ought  to  forward  them,  the  loss  on 

freight  thereby  caused  cannot  be  thrown  on  the  underwriter  1141 

even  though  it  may  be  much  to  the  merchant's  interest  to  sell 

instead  of  forwarding  1 142 

i^  instead  of  selling  the  ship,  the  master  repairs  her  on  bottomry, 
and  she  arrives  subject  to  a  lien,  exceeding  the  value  of  ship  and 
freight,  this  is  not  a  total  loss  on  freight  1 143 

if  underwriter  on  freight  has  paid  a  total  loss  on  hearing  of  ship's 
being  cast  away,  he  is  entitled  to  the  freight  ultimately  earned 
by  the  arrival  of  the  repaired  ship  with  another  cargo  1 144 

IIL  Effect  of  abandonment  of  ship  on  freight 

where  freight  is  insured  with  one  set  of  underwriters,  and  ship 
with  another,  and  separate  abandonment  is  made  to  each,  does 
the  abandonee  of  ship  take  the  whole  pending  freight?  1145 

where  in  such  case  the  assured,  in  consideration  of  being  paid  a 
total  loss,  agrees  to  assign  to  the  underwriter  on  freight  all  his 
interest  in  any  future  salvage,  the  latter  may  recover  from  the 
assured  any  freight  ultimately  earned  1145 

assured  cannot  recover  as  for  a  total  loss  against  the  underwriters 
on  freight,  in  cases  where  freight  is  ultimately  earned,  and  only 
lost  to  the  assured  by  previous  abandonment  to  underwriter  on 
ship  1146 

after  abandonment  of  ship  to  underwriters  thereon  (especially  if  a 
general  ship)  there  can  be  no  effectual  abandonment  to  under- 
writers on  freight  1147 
the  abandonee  of  ship,  in  such  cases,  has  vested  in  him,  by  the 
abandonment,  all  the  freight  pending  at  the  time  of  the  casualty, 
and  ultimately  earned  by  the  ship  1 147 
grounds  on  which  the  migority  of  the  Court  of  King's  Bench  rested 

their  judgment  in  Case  r.  Davidson  1148 

grounds  on  which  Mr.  J.  Bayley  dissented  1148 

grounds  of  decision  in  the  Court  of  Exchequer  Chamber  1 149 

principles  on  which  the  English  doctrine  rests  1150 

the  freight  transferred  by  the  abandonment  to  the  abandonee  on 


CONSTHDCTIVE  TOTAL  LOSS  ON  FREIGHT  — {coB/i»i«<0 

■bip  it  Ac  wkaie  freight  pending  at  the  litne  of  the  conoby ,  and 
attimald!/  eanuii  1 

bat  the  tbandoiimeat  does  not  tranifer  freight  e&mal  pro  mti,  or 

bj  ■etnal  dcUverf  of  pan  of  cargo,  before  th«  cotiuJij  1 

Mueqaences  resnliing  from  this  state  of  English  law  1 

nnderwriMT  who,  oq  abandonment,  hu  pnid  b  tolsl  toM,  will  be 
cDtitled  to  recover  back  from  the   usured  ireight   ultimaiclr 

M  til  eventB,  where  the  lights  of  the  abandonee  of  ahip  do  not 
toterfere  I 

u  ft  practical  rule,  ship  and  frcigbt,  in  this  coontiy,  chould  b« 
intarcd  in  diatinet  policies  I 

or,  if  in  one  policy,  then  nilb  specific  clauses  1 

ill  the  United  States,  in  sueh  case,  the  whole  freight  is  appoitioDed 
pro  rati ;  that  earned  be/ore  the  casualty  goes  to  Ibe  nnderirriter 
on  freight ;  that  earned  ajier  to  underwriter  on  ship  I 

tliil  doctrine  seems  preferable  to  our  own ;  illustrations  of  its 
practical  working  1 

law  in  France  as  to  the  effect  of  an  abandonmeDt  of  ahip  or  freight     I 

in  France,  freight  paid  in  advance  npon  goods  that  altimatcly 
arrive  ptoses  to  the  abandonee  of  ship:  bat  the  freight  of  goods 
landed  previooily  to  the  casually  doea  not  ,1 

vhat  dedaclions  are  to  be  made  from  frei^l  nltimately  earned, 
befbre  its  proceeds  tre  paid  over  as  salvage  to  the  difiterent  aeti 
of  naderwriters  I 

«tp«nsw  <tf  shipping  f^ah  cargo  are  to  be  dedneted,  bat  expentci 
«Mued  by  mere  detention  for  repairs  are  not  1 

CONSCLS  engaging  during  time  of  war  in  the  privileged  trade  of  the  oiemy 
loaa  neutral  ohaiscter  and  consular  privileges  i. 
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CONVOY.    Definition  of  convoy  i.  605 

of  sailing  with  convoy  so  as  to  satisfy  the  warranty  604 

(See  Warranty  to  sail  with  convoy.) 
sailing  instructions  are  essential  to  a  sailing  with  convoy  611 

what  sailing  instructions  are  611 

CONVOY  ACTS.    Origin  of  the  Convoy  acts  i.  717 

their  object  and  principal  provisions  717 

cases  excepted  from  the  operation  of  the  act  718 

construction  of  the  acts  718 

they  are  presumed  to  be  complied  with  till  the  contrary  be  shown  718 

in  order  to  avoid  the  policy,  the  assured  most  himself  hav«  been  privy  to 

and  instrumental  in  the  violation  of  the  act  718 

the  courts  strict  as  to  want  of  licence  to  sail  without  convoy  719 

the  owner  of  goods  loaded  on  board  a  ship  so  sailing  held  bound,  at  his 

peril,  to  see  that  she  had  a  proper  licence  719 

cases  as  to  the  sufficiency  of  licence  to  sail  without  convoy  719 

foreign  Imilt  ships,  British  owned,  held  not  to  require  a  register,  and 
therefore  to  be  empowered  to  sail  without  convoy  or  licence  ex- 
cusing it  720 
exemption  as  to  ships  proceeding  from  their  port  of  clearance  to  join 

convoy,  on  giving  bond,  &c.  720 

exemption  as  to  ships  sailing  from  foreign  ports  where  no  convoy  ap- 
pointed by  the  English  government  and  no  person  authorised  to  grant 
them  720 

in  order  to  sail  with  convoy,  under  the  acts,  the  same  forms  are  requisite 

as  for  sailing  with  convoy  under  the  warranty  721 

it  must  be  a  sailing  with  convoy  ybr  the  voyage  721 

if  ship  have  once  sailed  out  of  port  with  convoy,  and  be  driven  back, 
she  may  sail  a  second  time  without  Convoy  721 

CONVOY  BOND,  used  as  evidence  that  foundered  ship  sailed  go  the  voyage 

insured  ii.  1335 

COPPER  SHEATHING,  underwriters  responsible  for  damage  done  to  it  by 

being  torn  or  scraped  off  by  rocks  ii.  758 

but  not  for  wear  and  tear  758 

practice  as  to  adjusting  average  loss  on  copper  sheathing  984 

CORN  in  the  memorandum  includes  malt,  peas,  and  beans  iL  853 

CORN-SHIP  seized  to  supply  a  famished  town  iL  813.  1077 

seixed  by  a  meal-mob  in  Ireland,  and  stranded  ii.  817 

COURTS  OF  PRIZE,  sentences  of  foreign  i.  640—651 

copies  of^  properly  authenticated  and  produced  under  seal  of  the  court 

are  evidence  of  the  fact  and  the  grounds  of  condemnation  638 

proper  mode  of  authenticating  these  sentences  ii.  1318 

what  are  courts  of  competent  jurisdiction  in  matters  of  prize  i.  638 

they  must  be  prixe  courts  of  the  captor  government  638 

held  in  the  territories  either  of  the  captors  or  their  alliei,  but  not  of 

neutrals  639 

a  belligerent  prize  court  sitting  in  its  own  country  has  jurisdiction  over 
prizes  lying  in  neutral  or  hostile  ports  640 

COURTS,  JURISDICTION  OF.    (See  Jurisdiction  of  Courts) 
CRUISING,    (fiee  Deviation  and  Change  of  Risk) 

What  cruising  is  i.  392 


CKUISINO— (cm 

erawng  it  m  deTiatton  tar  «  DcrelMiit  tliip,  thoogli  nriTiiig  letten  rf 

■Doh  thip  mij  oigage  uid  aptore  an  enemy  tluU  comes  in  her  vbj  M 
bat  onnot  alter  Iter  conne  to  chue  k  (tnoge  Mil  SH 

dme  "with  or  wiihoui  letter*  of  ourqae"  gire*  do  libertj  toertutt  Hi 
erndng  <ri  Ibii  lide  C^>e  Honi,  luider  liber^  to  cmise  on  the  otbcr, 

it »  deriation  W 

£tettjr  to  cniise  for  (ii  veeki  meani  ux  nicc«adTe  weeks  3U 

crniwtig  coDtnry  to  the  ioKnt.  *nd  ineoniideatlj  with  the  inftractiaK 

of  hU  ownen,  it  bimtrj  in  tlie  c^itun  of  a  merchant  ihip  u.  tU 

CUREENCT.     Mode  of  uccrtuning  the  intnrable  ^alne  of  goods  invinoed  in 

the  enirenc;  of  a,  port  vith  which  there  ii  no   cnrrent  rate  of  ei- 

wlwre  there  ii  a  current  rate  of  exchange  Sit 

DABUGESi  Dominal  damages  can  alone  be  reeoveretf  where  do  proof  pten 

of  extent  of  loaa  iL  IM 

damage*  !□  nature  of  interest  may  now  (b;  3  &  4  W.  4.  c.  49.)  be  giren 

bejond  amoant  recoverable  on  the  poUcy  IJ40 

DATE  OF  POLICY  ii  intened.  not  in  the  bodj  of  the  policy,  bat  in  (he 

nbacripUon  L  t* 

the  daj,  moDth,  and  year  of  each  sDhscription  moat  be  aeeimtelj  ioKfted  St 

DECK-GOODS  are  not  covered  under  general  deiignation  of  **  goods  "  i.  Ill 

iiiiliM  there  be  an  osage  to  carr;  them  on  deck  lis 

and  eren  then   the;  ihould  either  be  insured  a*  dtck-goadi,  or  their 

■perifle  denomination  inserted  in  the  policy  lU 

thdr  jettiaon  giTet  do  claim  to  general  average  contribntiMi,  imleas  so 

carried  bj  nuge  of  trade  iL  Bit 

!■  which  case  it  does,  and  neither  (hipowner  nor  tmderwriter  Deed  be 

pTored  to  have  had  notice  of  snch  usage  SM 
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DECLARATION  ON  THE  POLICY  ^(coiUmMeiO 

mode  of  declaring  where  the  words  **  on  ship,"  *'  on  goodf," 

"  on  freight,"  &c.  are  written  on  foot  or  margin  of  policy         1257 
where  suhject  of  insurance  is  specified  in  valnation  danse  1358 

where  goods  are  specified  hy  marks  and  nnmhers,  same  mnst  be 

set  out  in  declaration  1358 

haying  once  accurately  described  the  subject  of  insurance,  same 

may  afterwards  be  referred  to  by  the  word  **  premises  **  1359 

and  after  setting  out  the  policy,  it  may  be  ayerred  generally, 
that  *'  diyers  goods,  wares,  and  merchandizes,"  were  loaded  on 
board  1359 

mode  of  declaring  on  policies  "  on  ship  or  ships,"  or  ''on  goods 

to  be  thereafter  declared  and  yalued  "  1359 

mode  of  declaring  on  policy  altered  by  consent  after  subscription  1360 
where  alteration  made  while  policy  is  in  fieri  1360 

the  safest  rule  is  to  set  out  the  policy  verbatim  et  literatim  1260 

implied  conditions  and  usages  of  trade  need  not  be  set  out  1360 

express  warranties,  being  conditions  precedent,  must,  and  com- 
pliance therewith  averred  1360 
whether  such  express  warranty  is  inserted  by  a  formal  or  in- 
formal clause  on  the  face  of  the  policy  1361 
or  indorsed  on  the  back  of  it                                                          1261 
where  certain  risks  are  excepted  on  the  taxse  of  the  policy,  it 
should  be  ayerred  that  the  loss  did  not  happen  by  means 
thereof                                                                                         1363 
but  declaration  without  such  ayerment  will  be  good  after  yerdict  1362 

c.  ayerment  of  the  commencement  of  the  risk. 

mode  of  stating  commencement  of  risk  in  declaring  on  policies 
on  goods  1263 

on  policies  on  ship  1363 

on  policies  on  fireight,  where  all  the  cargo  is  on  board  at  time 
of  loss  1363 

where  it  is  only  contracted  for,  but  not  actually  shipped,  at  time 
of  loss  1263 

d,  averment  Si  interest, 

New  Rules  of  Pleading  allow  interest  to  be  ayerred  in  the  alter- 

native  1264 

this  mode  of  averment  should  be  always  adopted  where  there  is 

a  doubt  as  to  the  parties  interested  1264 

declaration  must  always  contain  some  averment  of  interest  1264 

except  on  wager  policies  on  foreign  ships  1265 

general  mode  of  averring  interest  1265 

the  time  and  the  parties  axe  the  important  points  in  the  allegation  1265 
as  to  timsy  the  material  averment  is  that  the  interest  Tested 

"  during  the  risk  and  at  the  time  of  loss  "  1265 

the  making  of  the  policy  is  not  the  time  to  which  the  averment 

of  interest  relates  1266 

allegation  that  interest  was  subsisting  at  time  of  loss  is  material, 

and  must  be  proved  as  laid  1266 

but  on  policies,  **  lost  or  not  lost,**  it  is  enough  to  aver  that  plain- 
tiff was  interested  during  the  voyage  1267 


wbose   interests,    in  the  opiuion  of  tli 

tended  to  protect 
the  iKtiire  of  the  interest,  as  of  consignee 

need  never  be  set  oat 
mTermeDt  of  interest  in  different  subjects  c 
Bverment  of  interest  in  freight,  where  gi 

time  of  loss 
where  onlj  contrKted  for  at  that  time 
tverment  of  interest  in  prvfilw 
aTcrmeDt  of  iaterest  in  bottomrg 
I.  Allegation  of  loss, 

mode  of  allegiag  time  of  loss 
in  Tojrsge  policies 

the  materia]  point  is  to  ahov  that  the  k 

risk 
time  of  hws  should  not  be  fklielj  stated 

ant  in  the  conduct  of  his  ease 
the  eaute  of  loss  must  be  carefnUf  alleged 
vheDCver  the  loss  has  been  proiimatel; 

action  of  the  winds  and  waves,  it  may 

the  perils  of  the  seas 
thoogh  remotel]'  occasioned  by  the  act 

or  b;  the  barratry  of  the  master  and  mari 
Aiee  the  New  Rules,  two  connts  cmuu 

alleging  loss  b;  barratry,  and  the  other 
where  loss  is  pnximatily  ematd  by  barra 

u  a  loss  by  barratry ;  lUiter  where  only 
inetically,  whercrer  loM  is  dearly  ■  loa 

aboold  be  fo  alleged  in  pleading 
where  the   cause   is   doubtful,  it  should 

ucording  to  the  fhcts 
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DELAT— .  (cofififitietf) 

afiter,  if  necessary  for  the  purposes  of  the  yojage,  or  sanctioned  by  the 

usages  of  trade  334^  3^5 

even  though  lapse  of  time  may  be  considerable  334  335 

whether  delay  reasonable  or  not,  how  ascertained  3gg 

test  is,  whether  it  was  necessary  for  the  objects  of  the  voyage  337 

and  reasonable,  under  the  state  of  things  existing,  at  the  time  and  place      387 
cases  in  which  delay  has  been  held  justified  3Sg 

cases  in  which  it  has  been  held  a  mere  unexcused  waste  of  time  389 

where  ship  is  obliged  to  quit  the  usual  course  of  the  voyage,  the  new 

voyage  of  necessity  must  be  pursued  without  delay  390 

she  need  not  go  back  to  the  point  of  divergence,  but  must  sail  direct 

from  the  point  to  which  she  is  driven  390 

ship,  under  a  permission  to  delay  for  a  specified  time,  cannot  delay 

longer,  without  discharging  the  underwriter  39 1 

delay  fbr  unlawful  purposes,  in  fraud  of  owners,  is  barratry  U.  828 

DEL  CREDERE.     (See  Commission  del  credere) 
DESCRIPTION  OF  THE  ASSURED  IN  THE  POLICY,  poUcies  in  blank, 

what  are  164 

act  of  25  G.  3.  c.  44.  prohibiting  them  I54 

fohnded  on  a  misconception  of  the  mi^hief  165 

being  strictly  construed,  proved  inconvenient  in  its  operation  165 

act  of  28  Xjt.  3.  c.  56.  the  present  law  165 

is  construed  with  the  utmost  liberality  —  cases  decided  on  it  165 

consignees  of  bills  of  lading,  who  are  also  general  agents  of  a  foreign 
merchant,  may  effect  insurance  in  their  own  names,  as  agents  for 
their  foreign  principal,  without  his  express  previous  orders  166 

up  to  the  extent  in  which  they  have  accepted  and  paid  bills  against  the 
consignment,  such  consignees  may  insure  in  their  own  names,  and  on 
their  own  account  166 

the  word  **  agent  *'  need  never  be  inserted  in  the  policy  166 

an  agent  for  a  limited  purpose  is  within  the  act  166 

naming  parties  effecting  the  policy  as  **  trustees  *'  lb  sufficient  166 

the  subsequent  adoption  of  the  policy  by  the  principal  on  whose  behalf 

it  was  effected  is  equivalent  to  a  prior  order  to  insure  167 

and  makes  those  who  have  effected  the  policy  ^  persons  receiving  the 

order  to  effect  the  insurance  *'  within  the  meaning  of  the  act  167 

in  order  that  a  ratification  should  be  equivalent  to  a  prior  authority,  it 

must  be  given  with  knowledge  168 

practical  result  of  the  act  28  G.  3.  c.  56.  as  construed  by  the  coults  169 

DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POLICY,  every 

subject  of  insurance  must  be  properly  described  in  the  policy  i.  210 

the  common  printed  clause^  is  applicable  only  to  policies  on  ship  and 

goods  210 

this  clause  is  generally  left  unaltered,  and  the  policy  adapted  to  the 
subject  intended  to  ift  insured  by  writing  the  words  "  on  ship,**  **  on 
'^  freight,"  "  on  profits"  &c.,  in  the  margin,  or  at  foot  of  policy  210 

effect  of  the  insertion  of  these  words  on  the  construction  of  the  policy         210 
1.  What  is  covered  by  a  general  insurance  '*  on  goods" 

any   commodities,  not  requirmg  a  more  particular  designation, 
which  happen  to  be  on  board  at  time  of  loss  210 

4u 


thoDgh  coin  and  liullinn  are  geni^ralJy 

wribed  in  the  policy 
bulk  DOtea  and  bills  of  exchange  shouk 
and  BO  should  money  and  jcvetg  csn-i« 

or  paraengere,  for  ihey  art  not  "icari 
for  the  same  reasun.  the  captain's  cl 

general  policy  on  goods 
nor  tbe  ship's  proTisioDS,  thoagh  she  ci 
goods  laslied  on  deck  are  not.  genera 

common  policy  on  "  goods  and  mere 
nnless  there  be  an  usage  ki  lo  carry 

(hould  either  be  insured  a«  deck  gooi 

described  in  the  policy 
the  produce  of  the  fishery,  in  irhalini 

general  insurance  ou  "goods  and  mi 
but  the  "uul/fi,"  i.  t.  the  fishing  stores  i 


general  insurance  "  on  goods  "  irill  not 
nor,  u  it  seema,  pTOvaider  for  their  use 
generally  speaking,  when  the  cargo  ci 

aur«d  by  the  pipe,  bale,  hogshead,  or 

name  and  number 
if  goods  are   specificallj  described,  ert 

necessary  bo  to  do,  such  description  i 
thus  "  hats "  cannot  be  covered  bj  an 
nor  a  manufactured  article  by  an  ins 

gredients  of  vhlch  it  is  composed 
but  an  instu-anceon  "gold  "or  "ailve 

articles  wrought  out  of  Chose  metals,  i 

S.  What  is  covered  by  a  generaJ  insurance  * 

policy  how  confined  Co  an  insurance  on 

Micfa  policy  will  nol  cover  any  part  of  c 

jranmaiu  are  comprised  in  an  innu;^ 
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and  eTidence  of  usage  is  inadniissible  to  show  that  underwriters  on 

such  policy  are  not  liable  for  loss  of  boats,  though  carried  in  a 

dangerous  way  outside  the  ship  218 

unless  it  can  be  shown  that  the  way  in  which  they  are  carried  is 

not  only  dangerous,  but  unusual  218 

the  nature  and  extent  of  the  interest  which  the  assured  has  in  ship 

need  not  be  disclosed  on  the  face  of  the  policy  219 

query,  whether  interest  of  captors  in  an  ungranted  prize  must  be 

specifically  described  in  policy  219 

3.  What  is  covered  by  a  general  insurance  on  *\freight,'* 

freight  must  be  insured  nominatim  219 

charter-money  (i.  e.  the  hire  of  ship  under  charter-party)  may  be 
insured  as  freight  220 

so  may  money  paid  in  advance  as  part  of  freight  when  insured  by 
the  shipowner  •  220 

but  sums  paid  by  the  charterer  abroad  as  the  price  of  the  priyi- 
lege  of  putting  goods  on  board,  it  seems,  should  be  insured  «pe- 
ciaUy  220, 221 

the  owner,  under  a  general  insurance  "on  freight,"  may  recover 
the  profit  he  was  prevented  from  making,  by  carrying  his  own 
goods  in  his  own  ship  221 

the  charterer  who  carries  goods  on  freight,  or  the  owner  who  has 
sold  his  ship,  reserving  to  himself  the  freight  for  the  voyage, 
may  cover  their  respective  interests  by  a  general  policy  "  on 
freight"  222 

4.  Profits  must  be  specifically  described, 

mode  in  which  a  policy  in  the  common  form  is  adapted  to  an  in- 
surance on  profits  222 

5.  Bottomry  and  respondentia  must  be  specifically  described  223 

and  are  not  covered  under  the  general  word  "  goods  *'  223 

unless  it  be  shown  to  be  the  usage  of  the  trade  so  to  insure  them         223 
an  insurance  "  on  bottomry  "  will  not  cover  the  interest  of  the 
lender,  secured  by  any  instrument  which  is  not  in  law  a  bottomry 
bond  223 

6.  Description  of  certain  miscellaneous  subjects  of  insurance, 

an  insurance,  purporting  to  be  "  on  bills  of  exchange/'  will  not 
cover  instruments  that  are  not,  legally  speaking,  bills  224 

a  policy  on  "specie  and  returns  "  will  not  cover  a  sum  advanced 
by  the  charterer  for  the  expenses  of  shipping  the  homeward 
cargo  225 

7.  Nature  and  extent  of  interest  need  not  be  specified, 

though  the  subject  of  insurance  must  be  properly  described,  the 
nature  and  extent  of  the  interest  may  be  left  at  large  226 

under  an  insurance  "  on  goods  "  general  evidence  may  be  given  of  a 
mortgage  or  special  lien  236 

a  party  having  only  a  special  interest  may  recover  on  a  general 
insurance  226 

thus  a  party  having  an  insurable  interest  in  a  cargo  on  three  dif- 
ferent grounds,  was  held  entitled  to  recover  on  a  general  policy 
without  specifying  any  one  of  his  titles  227 
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deviation  does  not  avoid  the  policy  ab  initio,  but  only  discbarges  the 

underwriter  from  the  moment  it  takes  place  343 

a  mere  intention  to  deviate  will  not  discharge  the  underwriter  343 

the  deviation  must  be  voluntary,  but  will  be  so  considered  when  it 

proceeds  from  the  gross  ignorance  of  the  captain  343 

the  effect  of  a  prior  deviation  cannot  be  impliedly  waived  343 

2.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage  343 

definition  of  change  of  voyage  344 

its  effect  344 

definition  of  an  intention  to  deviate  344 

difference  in  effect  between  change  of  voyage  and  intention  to 

deviate  344, 345 

cases  of  intended  deviation  345,  346 

where  a  ship,  before  having  actually  turned  off  the  course,  has  been 
driven  by  stress  of  weather  into  a  port  by  touching  at  which  she 
intended  to  deviate,  this  is  no  deviation  346 

test  of  distinction  between  cases  of  intended  change  of  voyage  and 

intended  deviation  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  possible, 

to  the  port  of  destination  347 

atie  forced  interposition  of  an  intermediate  voyage  will  not  discharge 
the  underwriter  if  the  specified  terminus  ad  quem  is  still  kept  in 
view  J  347 

if,  however,  the  ship  after  sailing  engages  on  an  intermediate  voyage 
not  allowed  by  the  usage  of  trade,  nor  in  furtherance  of  the 
voyage  described  in  the  policy,  this  discharges  the  underwriter  348 
if  a  ship,  insured  from  a  certain  time  from  one  terminus  to  another, 
sail  before  the  time  on  a  different  voyage  from  that  insured,  the 
assured  cannot  recover,  although  she  afterwards  get  into  the  direct 
course  of  the  voyage  insured  and  is  there  lost  349 

if  under  a  policy  **  at  and  from  "  the  intention  to  change  the  voyage 
is  definitively  formed  while  the  ship  is  still  **  at"  the  i)ort,  this  will 
discharge  the  underwriter  from  all  subsequent  loss  that  may  be- 
fall the  ship  in  the  port  or  at  sea  350 
what  is  evidence  of  the  formation  of  a  definitive  intentiob  to  change 

the  voyage  351 

result  of  the  English  authorities  as  to  the  time  fh)m  which  change 

of  voyage  takes  effect  in  discharging  the  underwriter  351 

law  in  the  United  States  differs  352 

the  English  rule  preferable  352 

the  underwriter  would,  it  seems,  be  liable  for  all  loss  that  may  have 

occurred  before  the  purpose  of  changing  the  voyage  was  fixed         353 
merely  clearing  out  for  a  foreign  port  does  not  per  ae  amount  to  a 

change  of  voyage  353 

shortening  the  voyage  353 

3.  Cases  of  deviation  generally, 

in  the  absence  of  any  usage  to  the  contrary,  the  ship  must  sail  direct 
from  one  terminus  to  the  other  without  stopping  at  any  inter- 
mediate ports  354 
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if  she  do  so  without  express  permission  to  that  effect,  this  is  a  &tal 
deviation  354 

although  she  may,  before  the  loss,  get  back  again  into  the  direct 
course  without  having  sustained  the  smallest  damage  during  her 
departure  from  it  354 

by  usage,  however,  the  ship  may  stop  at  intermediate  ports,  without 
express  liberty  so  to  do  354 

the  usage,  however,  must  be  clear  and  well  established  354 

thus  ships  sailing  through  the  Sound  may  stop  at  Elsinore  without 
leave  355 

but  occasional  instances  of  stopping  will  not  justify  a  ship  in  doing 
so  without  express  leave  355 

by  usage,  as  in  the  East  India  and  Newfoundland  trades,  the  ship 
may  engage  in  intermediate  voyages,  without  leave  reserved  355 

where,  however,  the  policy  expressly  indicates  the  course  of  the 
voyage,  any  departure  from  the  precise  course  so  indicated  will 
be  a  deviation,  though  warranted  by  usage  356 

where  liberty  is  given  by  the  policy  to  call  at  a  specified  port,  it  will 
be  a  deviation  to  put  into  any^other,  though  warranted  by  usage 
and  not  increasing  the  risk  356 

and  this,  though  the  ship,  before  loss,  get  back  again  into  the 
direct  track,  and  the  loss  be  not  in  the  remotest  degree  connected 
with  the  departure  from  it  357 

where  a  ship  is  insured  to  **  ports  of  discharge*'  not  specifically 
enumerated  in  the  policy,  she  must  visit  them  in  the  geographical 
order  of  their  distance  from  the  port  of  departure  357 

where,  however,  the  several  ports  are  specifically  named  ih  the 
policy,  the  ship  must  visit  them  in  the  specified  order  358 

the  ship  need  not  visit  all  the  ports  thus  specified  354 

but  if  she  visits  more  than  one  she  must  take  them  in  their  pre- 
scribed order  354 

if  there  be  a  well  ascertained  usage  to  visit  the  ports  in  a  certain 
order,  this  shall  countervail  their  mere  geographical  order,  when 
not  named  in  the  policy  359 

query,  as  to  th^r  specified  order  where  they  are  named  359 

such  ports  cannot  be  revisited  without  express  liberty  to  that  effect, 
or  clear  evidence  on  the  face  of  the  policy  that  it  is  contemplate 
so  to  do  359 

where  a  ship  is  insured  from  some  one  named  port,  and  *'  o^er  port 
or  ports  "  not  named,  to  a  fixed  terminus,  her  departure  from  the 
direct  course  between  the  named  termini  wilt  not  be  a  deviation, 
if  it  be  within  the  scope  of  the  policy  and  connected  with  the 
main  objects  of  the  adventure  360 

even  though  the  port  she  sails  to  lies  in  a  direction  diametrically 
opposite  to  the  direct  course  from  one  of  the  named  termini  to 
the  other  360 

if  a  ship,  insured  ^^from  her  port  of  lading,'^*  after  beginning  to  load 
at  one  place  proceeds  to  another  place  at  some  little  distance  to 
complete  her  cargo,  this  is  a  deviation,  unless  indeed  both  places 
are  comprised  in  one  port  361 
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alUir,  if  the  ihip  only  morei  (Tom  one  qua;  to  uiother  in  th«  nme 

harbour  town 
what  unoants  to  >  deviation  in  a  ship  inaored  for  a  ronnd  Tojage 

to  Mveral  oulporti  of  discharge  and  "  iAtiice  baei  again  "  to  the 

port  of  departure 
an;  departure  from  the  iuhoI  modt  of  conducting  the  TOfkge  will 

discharge  the  underwriter  if  it  Taries  the  riik 
if  the  eonne  of  the  voyage  insured  is  for  the  master  to  be  at  liberty 

to  take  either  one  of  lereral  track*  all  equal);  leading  to  the  port 

of  destinatiDD,  it  it  a  change  of  rigk  to  limit  him  to  one  only 
and  the  deristiou  begins  directly  the  (hip,  in  portuance  of  such  in- 

■trnetions,  has  turned  off  the  coone  commou  to  all  the  tracks  and 

entered  upon  that  which  she  was  thus  instructed  to  take 
4.  Cases  of  deviation  depending  on  claoMs  giving  a  "  liberty  to  touch 
and  May,  Ac" 
language  of  these  clauses  very  various  : 

classes  under  which  the  cases  range  themselves  1 

farmeriy  thought  that  much  depended  on  the  exact  wording  of  the 

now  it  is  held  that  a  ship  may  trmie  onder  a  mere  liberty  to  tonch, 
if  it  be  clear  (hat  her  so  trading  was  within  the  scope  of  the 
policy  and  in  the  contemplation  of  the  parties  I 

eases  where  the  qnestion  is,  tohat  porli  may  be  mited  ?  I 

the  ship  cannot  tooch  ax  itn;  port  oat  of  the  coarse  of  the  voyage 
u  described  in  the  policy,  nor  at  any  port  even  within  the  coarse 
of  the  vojBige  for  purposes  uncounected  with  the  main  object  of 
the  adventure  ! 

a  Uberty  to  loach  and  stay  in  general  only  confers  a  power  of  visit- 
ing such  ports  as  lie  in  the  usual  and  direct  course  between  the 
termini  3 

especialty  if  there  be  any  thing  in  the  policy  cipreisly  favooring 

cases  illnstnUing  this  principle  i 

the  ship,  however,  may  visit  ports  that  lie  wide  of,  or  even  in  special 

cases  that  lie  diametrically  opposite  to,  the  direct  course  of  the 

voyage,  provided  this  be  done  for  purposes  connected  with  the 

main  object  of  the  adventare  3 

cases  illostratiug  this  principle  367.  3 

patting  into  port  to  obtain  information  as  to  the  political  state  of 

other  ports,  held  no  deviation,  in  a  Baltic  risk  i 

DOT  calling  for  orders  twice  at  the  same  port  S 

ander  a  policy  containing  a  liberty  to  tonch  and  stay  at  any  ports 
whatever,  for  any  purposes  whatever,  a  ship  may  (if  it  be  con- 
NStent  with  the  main  object  of  the  adventure)  trade  and  discharge 
part  of  her  homeward  cargo  in  exchange  for  other  goods,  thongb 
the  deviation  clause  mentions  only  loading  ports  a 

B  ship,  under  such  liberty,  may  call  and  take  in  goods  at  a  port 
lying  directly  ont  of  the  usual  and  direct  course  of  the  voyage,  as 
described  in  the  policy,  if  her  so  doing  be  in  fbrtherance  of  the 
true  objects  of  the  adventure  371,  i 

but  where  the/iurpiie  for  which  the  port  is  visited  is  unconnected 
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with  the  main  object  of  the  adventure,  yisiting  it  will  be  a  devia- 
tion, though  the  port  may  be  within  the  local  limits  of  the  voyage 
as  described  in  the  policy  373 

delay  at  intermediate  port  to  take  in  additional  carga,  whereby  ship 
loses  convoy,  is  a  deviation  373 

patting  in  to  obtain  information  for  the  purposes  of  another  adcett' 
ture  is  a  deviation  374 

so  is  stopping  to  deliver  goods  where  ship,  by  the  terms  of  the  policy, 
was  only  to  be  protected  while  loading  goods  on  board  374 

however  extensive  the  language  of  the  clause,  the  ship  will  not  be 
protected  by  the  policy  if,  at  the  time  of  loss,  she  be  on  a  distinct 
voyage  not  connected  with  that  insured  375, 376 

if  the  ship  be  justified  in  originally  patting  into  the  port,  her  sub- 
sequent trading  there,  though  foreign  to  the  main  purposes  of 
the  adventure,  will  not  amount  to  a  deviation,  unless  it  causes 
additional  delay,  or  otherwise  substantially  saves  the  risk  377 

this  was  formerly  otherwise  377 

but  is  now  firmly  established  as  to  policies  on  ship  and  sk^  and 
freight  378 

and  also  as  to  policies  on  goods  379 

this  principle  acted  upon  in  the  United  States  380 

if,  however,  any  additional  dday  is  caused  by  such  trading,  it  will 
amount  to  a  deviation  380 

even  where  the  delay  is  caused  partly  for  a  purpose  connected  with 
the  main  object  of  the  adventure  380 

as  by  staying  at  a  port  under  a  policy  outwards,  in  order  partly  to 
dispose  of  the  residue  of  the  outward^  and  partly  to  procure  a 
homewardj  cargo  380 

(diter,  if  no  additional  delay  is  caused  381 

distinction  between  cases,  where  the  ship  originally  pat  into  the 
port  for  a  purpose  unconnected  with  the  main  object  of  the 
voyage,  and  those  where  she  originally  put  into  the  port  for  a 
justifiable  purpose,  and  then  traded,  but  without  caosing  any 
additional  delay  38 1 

sunmiary  of  the  positions  established  by  the  cases  282 

5.  Change  of  risk  by  delay, 

unreasonable  or  unexcused  delay  in  prosecuting  the  voyage  changes 
the  risk  and  discharges  the  underwriter  383 

in  policies  **at  and  from,"  any  unreasonable  delay  between  the 
commencement  of  the  risk  at  the  port,  and  the  ship's  sailing  has 
this  effect  383 

but  delay  in  the  port  for  repairs  or  any  other  purpose  connected 
with  the  prosecution  of  the  voyage,  has  not  383 

the  delay,  in  order  to  have  this  effect,  must  be  a  waste  of  time  and 
unconnected  with  the  purposes  of  the  voyage  383 

delay  occurring  before  the  ship  arrives  at  the  ootport  ^aX  and 
from  *'  which  she  is  insured  for  her  homeward  voyage,  discharges 
the  underwriter  384 

so  does  the  interposition  of  an  intermediate  voyage  between  the  end 
of  the  outward  and  the  conmiencement  of  the  homeward  passage^ 
unless  sanctioned  by  usage  384 
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delay  in  the  course  of  the  voyage,  or  at  its  termination,  if  unreason- 
able, discharges  the  underwriter  385 
delay,  however,  never  operates  as  a  discharge*  if  necessary  for  the 

purposes  of  the  voyage,  or  sanctioned  by  the  usage  of  trade  385 

even  though  the  lapse  of  time  may  be  considerable  385 

whether  the  delay  be  reasonable  or  not  depends  on  the  state  of 

things  existing  at  the  time  and  place  where  the  ship  happens 

to  be  386 

and  the  question  is  whether,  considering  these  circumstances,  the 

delay  was  necessary  for  promoting  the  objects  of  the  adventure        387 
waiting  six  months  at  an  outport  to  obtain  a  remunerating  freight, 

held  not  a  fatal  delay  in  a  seeking  ship  387 

nor  waiting  seventy-two  days  to  obtain  the  limited  price  for  a  cargo    388 
remarks  of  Mr.  J.  Story  on  this  doctrine  388 

where  the  delay  is  a  mere  unexcused  waste  of  time  unconnected 

with  the  purposes  of  the  voyage,  it  discharges  the  underwriter         389 
cases  illustrating  this  389 

(iven  where  the  ship  necestarily  quits  the  prescribed  course  of  the 

voyage,  she  must  pursue  such  new  voyage  of  necessity  in  the 

shortest  time  and  by  the  most  direct  course  390 

if  driven  out  of  her  course  she  most  pursue  her  voyage  direct 

from  the  point  to  which  she  has  been  driven  390 

if  express  permission  be  given  to  delay  for  a  specified  time,  any 

longer  delay  will  be  a  discharge  391 

6.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &c. 

carrying  letters  of  marque  on  board  a  trader,  ¥rithoat  leave,  once 

held  to  discharge  underwriter  391 

the  contrary,  however,  is  now  established  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  the 

course  of  the  voyage  for  the  purposes  of  self  defence,  but  not  to 

make  prizes  392 

she  may  even  attack  and  capture,  if  she  can  do  so  without  leaving 

the  course  of  the  voyage  393 

query,  whether  she  has  a  right  to  alter  her  course  in  order  to  chase 

a  strange  sail  393 

opinion  of  Lord  Mansfield  in  the  affirmative  393 

of  Lord  Ellenborough  in  the  negative,  except  where  it  was  done 

in  order  to  frighten  off  the  enemy  by  a  show  of  confidence  393 

law,  as  laid  down  on  thia  point  by  Mr.  J.  Story  in  the  United  States    394 
cruising  is  a  deviation  fbr  a  trader,  though  carrying  letters  of  marque  392 
delay  in  order  to  man  a  prize  justifiably  captured  is  no  deviation         394 
Cases  of  deviation  depending  on  the  construction  of  special  clauses, 
giving  liberty  to  cruise,  carry  letters  of  marque,  &c. 
these  clauses  must  be  strictly  construed  395 

construction  of  clause  *'  unth  or  without  letters  of  marque"  395 

query,  whether  they  empower  ship  to  chase  395 

they  cert^nly  give  her  no  liberty  to  cruise  395 

a  liberty  ^  to  chase,  capture,  and  man  prizes,"  gives  no  liberty  to 

convoy  them  to  port  396 

unless  such  port  be  in  the  regular  course  of  the  voyage  396 
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a  liberty  to  *^  capture^  man^  and  see  into  port,**  does  not  aathoiife 

delaying  in  port  till  prize  is  repaired  395 

cruising  on  tliis  side  Cape  Horn  under  a  liberty  to  croise  on  the 

other,  is  a'deyiation  396 

the  underwriter  will  only  be  discharged  on  the  ground  of  change  of 
risk,  when  the  risk  has  been  varied  by  the  act  of  the  assured  or 
his  agents  397 

hence  where  certain  prisoners  of  war  on  parole  caused  a  mutiny  and 
ran  the  ship  on  shore,  but  no  proof  was  given  that  this  was  owing 
to  their  having  been  carelessly  watched  by  the  assured,  held  no 
ground  of  discharge  as  a  variation  of  the  risk  397 

7.  Cases  that  justify  a  departure  from  the  usual  course  of  the  voyage, 

what  degree  of  constraint  excuses  deviation   -  397 

it  is  only  a  voluntary  and  unexcused  departure  from  the  course  of 

the  voyage  that  amounts  to  a  deviation  398 

gross  ignorance  of  captain  is  no  excuse  398 

if  necessitated  either  by  moral  or  physical  force,  or  excused  by  a 

justifying  cause,  deviation  is  no  discharge  398 

it  must  be  commensurate  with  the  necessity  that  justifies  it  398 

what  amounts  to  a  justifying  necessity  399 

violence  of  mutinous  crew  399 

being  carried  out  of  course  by  a  ship  of  force  399 

mere  orders  by  king's  ship  to  a  merchantman  do  not  justify  a  devia- 
tion 399 
the  degree  of  force  must  be  such  that  the  master  either  phyticaOg 
can  not,  or  morally  ought  not,  to  resist                                                 399 
what  causes,  short  of  actual  constraint,  excuse  deviation                               400 
Making  a  port  to  refit 
not  a  deviation  where  repairs  necessary  and  delay  not  needlessly 

long  400 

putting  in  to  take  in  ballast,  or  unload  part  of  cargo,  justifies  devia- 
tion 401 
To  recruit  disabled  crew  or  procure  fresh  hands                                             401 
if  ship,  originally  suffidendy  manned,  loses  great  part  of  her  officers 

and  crew,  she  may  go  off  the  course  for  fresh  hands  401 

aliter^  if  inadequately  manned  and  equipped  at  the  outset  401 

as  where  she  puts  in  for  medicines  and  medical  assistance,  with 

which  she  ought  originally  to  have  sailed  402 

going  off  the  course  for  provisions  only  excused  where  voyage  has 
been  unavoidably  delayed  40S 

Stress  of  weather, 
ship  driven  off  her  course  by  tempest  is  guilty  of  no  deviation  402 

nor  need  she,  in  such  case,  sail  back  to  point  where  she  got  off  the 

course,  but  may  sail  at  once  from  the  point  whither  driven  402 

cases  illustrating  this  403 

putting  into  nearest  practicable  port,  till  that  of  destination  be  open, 

no  deviation  403 

captain  driven  into  a  roadstead  by  stress  of  weather  may  send  ashore 
for  provisions  403 

Endeavour  to  avoid  capture, 
justifiable  ground  of  deviation  where  danger  imminent  404 


DEVIATION  AND  CHANGE  OF  RISK— (ct«ft'-w</) 

Ihe  teat  U  tlie  Immcdule  urgency  of  the  danger  404 

Endeavoir  tojoat  ixmvtiji, 
whether  vamnted  to  wil  with  convof  or  not,  (hip,  in  war  time, 

may  qait  the  direct  coone  of  the  voyage  in  qneit  of  convoy  405 

ibip  baring  once  sailed  with  convoy  may  lul  again  without  it,  with- 
out deviation  405 
SiKCimriiig  tht  dittrttttd, 
going  off  the  coone  of  the  voyage  iniured  in  order  to  tave  the 
live*  of  Mamen  in  diitrese  U  no  deviation  405 
Endatvouriftg  to  avoid  a  pail  not  iBMUrtd  agaant, 

being  driven  out  of  the  coune  by  Ihe  dirat  optratiim  of  a  peril  not 

iniured  agiunst  a  no  deviaiioo  406,  407 

going  ofFtbe  coune,  however,  in  endeavoaring  to  avtad  such  peril, 
or  to  repair  the  conieqaences  thereof,  ii  a  deviation  406 — lOS 

DOCUMENTS,  SHIPS.     (See  Implitd  C<mdilion,  thai  Ship  ihaU  be  praptrfy 

docametittd) 
DOHICIL  ii,  for  all  commercial  purposes,  the  muu  test  of  oational  character      i.  9a 
what  coDttitutei  domicil  93 


inhabitancy,  with  the  intention  of  abiding ;  Jaclum  maiieiidi  and  m 

mmundi  are  its  two  main  elements 
the  animiu  manendi  wilt  be  inferred  prima/aeie  from  the  fkct  of  inhabitancy 
but  this  presumption  is  easily  rebnlted 
as  by  showing  that  the  residence  was  for  a  definite  short  period,  or  for 

the  accompliabment  of  a  special  purpose 
or  that  it  was  cflnslraioed  and  Involuotary 
where  a  man  having  originally  left  his  own  country  for  a  ipedal  purpose, 

coDtinnes  still  to  reside  in  the  foreign  country  after  socb  purpose  is 

accomplished  —  he  will  be  considered  domiciled  there 
even  thongh  the  special  purpose  contlnnes  to  be  the  object  of  his  stay,  he 

cannot  stay  for  an  unlimited  lime  in  the  fbreign  country  without  being 

domiciled  Ifaeru 
whether  domicil  in  the  foreign  country  be  or  be  not  acqnired  under  such 

circomsiancee,  depends  upon  the  question  whether  heoriginally  intended 

to  make  a  protracted  sta;  there 
case  put  by  Lord  Stowell  of  an  American  coming  over  here  to  dispose  of 

sii  cargoes  in  one  year,  and  of  six  cargoes  in  six  saccessive  years 
further' cases  illustrating  this  principle 
the  aninKs  manendi  is  the  important  point  as  regards  domicil,  if  that  be 

once  ascertained  ihe  recencg  of  the  alablithiHent  is  immaterial 
what  is  evidence  of  an  aniniu  manendi 

when  a  man  is  returning  to  his  oative  country  slight  evidence  is  snffieient 
in  such  case  the  foreign  domicil  changes,  and  the  birth  domicil  reverts, 

immediately 
unless  the  native  country  be  revisited  only  for  a  special  and  temporary 

purpose 
the  most  conclusive  proof  of  having  the  animia  mantndi  in  a  foreign 

country  Is  trading  there 
every  person  who  resides  and  trada  in  a  country  is  for  all  commercial 

purposes  a  subject  of  tlmt  country 
thus,  enemies  reudlug  sod  trading  in  aacuirulcotiniry  are  commercially 

regarded  as  neutrals,  and  vite  iierta 


93 
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DOMICIL  —  (continued) 

so  British  subjects  residing  and  trading  in  an  enemy's  country  are  enemies     100 
aliteTf  if  the  residence  involuntary,  and  there  be  no  trading  101 

if  the  subjects  of  a  belligerent,  domiciled  in  enemy's  country,  ship  pro- 
perty before  knowledge  of  hostilities ;  may  it  be  seized  as  prize  by 
the  cruisers  of  the  belligerent  ?  101 

a  British  subject  residing  and  trading  in  an  enemy's  state,  even  as  a 

neutral  citizen,  is  an  enemy  102 

if  residing  and  trading  in  a  neutral  state,  a  neutral  102 

and  as  such  may  trade  with  other  powers  on  a  neutral  footing  103 

an  enemy  cannot  acquire  neutral  privileges  by  migrating  to  a  neutral 

%tBitQ  flagrante  bdlo  103 

if  neutral,  on  breaking  out  of  hostilities,  give  up  his  establishment  in  the 
enemy's  country,  he  may  recover  here  on  a  policy  effected  before  the 
breaking  out  of  hostilities,  to  recover  his  separate  interest  as  part  owner 
in  property  connected  with  such  establishment  108 

residence  in  port,  occupied  by  enemy's  troops,  does  not  impress  neutrals 

with  a  hostile  character  103 

national  character  of  ports  occupied  by  the  enemy,  how  tested  104 

DOUBLE  INSURANCE,  what  it  is  i  291 

how  it  differs  from  re-insurance  292 

double  insurance  in  no  case  prohibited ;  in  some  unavoidable  292 

what  an  over  insurance  is  292 

amount  recoverable  on  several  open  policies  in  case  of  over  insurance         292 
Lord  Mansfield's  rule  for  adjusting  the  claims  of  the  assured  against  the 
underwriters  on  the  different  policies,  in  case  of  over  insurance — and 
also  of  the  several  underwriters,  inter  se  292 

a  different  rule  formerly  prevailed  in  this  country,  and  is  still  acted 

on  in  France  and  the  United  States  293 

rule  in  France  as  to  contribution  293 

former  rule  in  this  country  294 

in  the  United  States  294 

the  American  clause  as  to  contribution  in  cases  of  over  insurance  294 

in  France  and  the  United  States,  of  policies  the  same  in  tlate,  those  prior 

in  point  of  time  alone  bear  the  loss  295 

this,  however,  is  not  so  in  the  case  of  different  subscriptions  to  the  same 

policy  295 

law  as  to  fraudulent  double  or  over  insurance  in  France  295 

case  in  which  a  second  policy  is  effected  when  the  amount  of  interest  is, 
to  the  knowledge  both  of  the  assured  and  the  underwriter,  wholly 
covered  by  a  prior  policy  295 

rule  in  this  country  as  to  rateable  return  of  premium  in  case  of  over 

insurance  by  several  policies,  of  different  date,  without  fraud  296 

where  over  insurance  is  effected  by  two  valued  policies,  in  both  of  which 

the  value  is  the  same  296 

where  the  value  in  the  two  policies  is  different  297 

insurance  of  the  same  thing  by  two  distinct  persons,  agunst  the  same 

risks,  on  distinct  interests,  is  not  a  double  insurance  297 

in  such  case  each  may  recover  to  the  full  extent  of  his  respective  interest    297 
indorsee  of  bill  of  lading,  and  also  general  agent,  as  factor,  may  each 
insure  the  consignment,  and  recover  to  the  extent  of  their  reapeotive 
claims  298 
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clause  of  19  G.  3.  c  37.  s.  6.  to  enable  defendant,  in  an  action  on  the 
policy,  to  discover  if  there  be  an  over  insurance  299 

DRAWBACK  not  to  be  deducted  in  estimating  insurable  value  of  goods  L  330 

DURATION  OF  RISK  ON  GOODS. 
L  Commencement  of  risk  on  goods, 

when  risk  on  goods  conmiences  in  this  country  under  the  common 

policy  L  416 

foreign  law  as  to  this  point  different  417 

commencement  of  risk  may  be  regulated  by  special  clauses  417 

construction  of  words,  ^'■from.  the  loading  thereof  en  board  the  said  ship 

at*'  418 

policy  with  this  clause  only  attaches  on  goods  loaded  at  the  port,  "  at 

and  fh)m"  which  the  voyage  is  made  to  commence  418 

though  it  be  clear  from  extrinsic  evidence  that  the  underwriter  knew 

the  goods  had,  in  &ct,  been  loaded  on  board  at  some  prior  port       418 
whether  the  risk  on  the  goods  be  made  to  conmienoe  **  fh)m  the 

loading  thereof  on  board  the  ship"  simply,  or  **on  board  the 

ship  at"  the  port — the  consequence  is  the  same  419 

the  clause  interpreted  not  according  to  the  probable  intention  of 

the  parties,  but  according  to  the  strict  meaning  of  the  words  420 

where,  however,  on  the  face  of  the  policy,  there  is  any  thing  to  show 

that  the  parties  meant  to  protect  goods  laden  elsewhere,  the  strict 

rule  will  be  relaxed  420 

as  where  policy  is  declared  on  the  face  of  it  to  he  in  continuation  of 

other  policies  421 

or  contains  the  words  "  wheresoever  loaded"  421 

landing  and  reloading  goods  at  the  terminus  a  quo  is  equivalent  to  an 

original  loading  there  422 

o/tter,  where  goods  are  only  unstowed  and  re»stowed  there  422 

places  at  which  the  ship  takes  in  goods  in  the  course  of  a  trading 

voyage,  under  a  liberty  to  touch  and  stay,  &c,  to  be  considered 

as  loading  ports,  if  loading  there  be  contemplated  by  the  policy         423 
cases  illustrating  this  point  423 — 425 

policy  on  goods  **at  and  from"  any  named  port  only  attaches  on 

goods  laden  on  board  at  the  harbour  town  so  called,  in  the  absence 

of  mercantile  usage  to  the  contrary  426 

by  usage,  the  goods  may  be  protected  by  such  policy  wherever  laden 

within  the  legal  limits  of  the  port  426 

so  if  by  mercantile  usage  goods  are  generally  landed  not  at  the  exact 

place  specified  in  the  policy,  but  at  some  neighbouring  place  427 

policy  on  goods  "at  and  from"  a  foreign  port  homewards,  only 

protects  the  homeward  cargo  427 

where  two  policies  are  effected,  one  on  the  outward  cargo  **  to,**  and 

the  other  on  the  homeward  cargo  "  at  and  from**  an  island,  and  the 
ship  is  lost  while  coasting  from  port  to  port  of  the  island  with 

part  of  both  cargoes  on  board,  both  are  protected  by  the  respective 

policies  427 

construction  of  policy  on  goods  outward,  and  their  proceeds  home         428 

II.  Continuance  and  end  of  risk  on  goods,  428 

meaning  of  words  till  safely  landed  429 
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goods  protected  by  the  policy  ^hile  being  conveyed  from  ship  to 

shore  in  lighters,  wherever  that  is  the  usual  mode  of  landing  4S9 

as  in  the  port  of  London  429 

cargo  run  ashore  in  launches  in  the  Spanish  smuggling  trade  430 

or  sent  ashore  in  shallops  in  the  West  India  trade  430 

river  navigation  to  St  Petersburgh  and  Hamburgh  ia  at  the  risk  of 

the  underwriters  430 

so  in  France  430 

and  in  the  United  States  431 

but  risk,  in  all  such  cases,  ends  when  the  assured  has  taken  the 

goods  into  his  own  care  431 

as  by  putting  them  on  board  his  own  lighter  431 

or  mooring  the  lighter  with  the  goods  on  board  to  his  own  wharf       431 
whenever  the  goods  can  be  considered  as  ianded  by  the  customs  of 

the  port,  the  risk  thereon  ends,  though  never  delivered  to  con- 

signees  432 

risk  on  goods  ends,  generally  speaking,  directly  they  are  put  on 

terra  firma  432 

if,  however,  only  landed  under  a  contingent  purpose  to  exchange 

them  for  others,  the  risk  revives  on  their  being  taken  back 

towards  the  ship  432 

or  rather  never  terminated  433 

damage  caused  to  goods  in  course  of  unloading,  otherwise  than  by 

negligence  or  defect  of  tackle,  is  at  risk  of  underwriters  433 

foreign  law  as  to  this  point  433 

in  our  common  policies  no  time  fixed  within  which  landing  of  goods 

must  be  completed  433 

the  only  rule  is,  that  it  must  be  a  reasonable  time  433 

foreign  law  different  434 

our  own  preferable  434 

time  of  landing  may  be  limited  by  a  special  clause  434 

what  is  a  reasonable  time  for  discharging  goods  434 

a  month  not  too  long  to  discharge  outward  cargo  in  African  barter 

trade  43S 

nor  thirty,  or  even  fifty,  days  for  the  same  purpose  in  Newfoundland 

trade  433 

generally  the  risk  on  goods  continues  till  landed  at  the  ultimate  port 

of  discharge  as  fixed  by  the  policy,  or  contemplated  by  the 

parties  434 

where,  however,  the  great  bulk  of  the  outward  cargo  is  landed  at 

any  port  within  the  limits  of  the  voyage,  the  risk  on  goods  under 

the  outward  policy  is  at  an  end  436 

though  a  small  portion  of  such  outward  cargo  be  carried  on  further     437 
where  ship  begins  to  unload,  the  cargo  is  protected  till  the  bulk  of 

it  is  discharged  437 

in  cases  of  necessary  transhipment,  the  risk  on  goods  continues  till 

landed  at  the  port  of  original  destination  437 

duration  of  risk  on  goods  when  insured  "  until  arrived  at  last  place 

of  discharge  in  the  outward  w»fage  *'  438 

goods,  in  order  to  be  protected  till  finally  disposed  of  abroad,  should 

be  insured  "  to  a  market  **  438 


DURATION  OF  RISK  ON  GOODS  — (cmtiniud) 

duration  of  riak  on  goods  insured  "  till  arrived  at  their  finalporl  of 
lUitinatHm "  439 

it  does  not  tennioate  hy  their  being  transhipped  into  an  occagional 
TeceiTing  ship  at  some  port  other  than  that  of  their  final  destina- 
tion 439 

watting  at  an  intermediate  port  till  bottilities  have  cea»ed  with  the 
port  of  destination,  puts  an  end  to  the  nik  440 

ofiter,  where  there  has  heen  no  opeo  declaration  of  hoetilitiei  440 

where  goods  ore  transhipped  into  storeship*  at  an  intermediate  port, 
with  a  view  of  being  thence  sent  on  to  an  ulterior  port  of  discharge, 

DURATION  OF  RISK  ON  SHIP- 
I.  Commencement  of  risk, 

in  foreign  law  443 

in  this  country  443 

when  insured  "  from  "  a  port  443 

when  insured  "  at  and  fVom  "  a  home  port  443 

when  insured  "at  and  fVom  "  x/orUgn  port  for  a  homeward  TOjrage  442 
ship  most  have  been  at  the  port  in  good  phytical  ■afetj'  443 

need  not  have  been  in  freedom  from  poUlical  danger  443 

she  most  have  been  in  such  a  Male  at  the  ontport,  u  to  enable  her 
to  lie  there  in  reasonable  lecarity  while  prepariag  fat  her  home- 
ward Toyage  444 
re**on>lde  delay  for  repairs  or   other  necessary  purposes  at  the 
foreign  pott  does  not  put  an  end  to  risk,  or  prevent  policy  from 

attaching  444 

but  waste  of  time  or  dnreaaonable  delay  does  445 

if  all  thought  of  proeecnting  the  voyage  it  abandoned,  risk  cease* 

from  that  time  _  445 

risk   does   not  attach  till  ship  is  in  course  of  preparation  for  the 

Toyage  445 

In  insurances  "  af  and  fWtm  "  a  home  port,  risk  on  ship  commences 

from  subsciiption  of  policy  445 

commencement  of  risk   in   policies  "at  and   from"  outports   is 

modified  by  osages  of  trade  446 

insarance  on  ship  "from  her  beginning  to  prepare  fbr  her  home- 
ward voyage  "  —  conslroction  of  this  clause  446 
commencement  of  risk  on  ship  insured  "  at  and  ftvm  "  some  named 

port  in  the  singuhtr  447 

commencement  of  risk  where  ship  is  insured  at  and  ftvm  "port  or 

port*  "  in  the  alternative  447 

where  she  is  insured  at  and  ftom  "  her  port  of  lading  "  448 

meaning  of  word  "  port"  when  used  to  describe  the  tenainus  a  qno  448 
not  confined  to  an  artificial  harbmir  448 

will  inclnde  an  open  roadstead  or  natural  basin,  if  such  be  the 

otoal  place  of  loading  and  imtoading  44B 

commcDcement  of  risk  on  ship  insured  "aland  ft^uu"  an  island  "to" 

which  she  has  been  previously  iasored  fbr  the  outward  voyage  449 
homeward  policy  attaches,  in  such  case,  directly  ship  ha*  moored 

twenty-fonr  hours  in  good  saftty  at  her  first  port  of  discharge  in 

the  island  449 
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and  she  is  protected  under  such  policy  in  subsequently  coasting  the 

island  450 

aiiter,  if  risk  under  the  homeward  policy  is  made  to  commence  at 
the  ship's  port  of  loading  in  the  island  450 

IL  Continuance  and  end  of  the  risk  on  ship, 

termination  of  risk  on  ship  under  our  common  policies  450 

alteration  proposed  by  Magens  451 

*'  until  moored  at  anchor  twenty-four  hours  in  good  safety,"  meaning 

of  the  clause  451 

what  constitutes  mooring  in  good  safety  451 

the  ship  must  have  been  for  the  twenty-four  hours  moored  in  a 

state  of  physical  safety  451 

being  moored  twenty-four  hours  as  a  mere  toreek  will  not  terminate 

the  risk  451 

ship  insured  in  time  policy  receiving  her  death's-wound  before,  but 

kept  afloat  till  after,  the  time  451 

she  must  also  be  in  a  state  of  political  safety  452 

ship  sailing  into  an  embargo,  or  having  her  papers  seiaed  on  arrival, 

held  not  to  be  moored  iu  good  safety  452 

aUter  where  seized  twenty-six  days  after  arrival,  for  imuggllng 

committed  on  the  voyage  453 

the  ship  must  be  so  moored  as  to  have  an  opportunity  of  unloading 

and  discharging  453 

hence  risk  held  to  continue  on  ship  burnt  in  quarantine  453 

and  on  ship  lost  by  ice  iu  river  outside  dock  gates  454 

i^  however,  ship  be  moored  as  near  her  wharf  as  she  can  be  for 

press  of  shipping,  and  be  lost  before  her  turn  comes,  the  risk  is 

at  an  end  455 

contipuance  and  end  of  risk  on  outward  bound  ship  insured  to  a 

West  Indian  or  other  island  453 

course  of  the  West  India  trade  455 

general  mode  of  insuring  ships  engaged  in  this  trade  456 

when  outward  risk  ends  on  ships  so  insured  456 

if  ship,  after  discharging  the  bulk  of  her  outward  cargo,  be  lost  in 

coasting  the  bland,  the  underwriters  on  the  homeward  policy 

alone  are  liable  456 

undenf^ters  on  outward  policy  not  liable  where  ship,  after  di&> 

charging  the  bulk  of  her  outward  cargo  at  one  port  or  island,  is 

lost  while  at  or  proceeding  to  another  with  a  small  residue  of  the 

outward  cargo  still  on  board  457 

nor  where  lost  while  staying  at  such  other  port,  partly  to  dispose  of 

the  remains  of  the  outward,  and  partly  to  procure  a  homeward 

cargo  457 

continuance  of  risk  where  ship  is  insured  to  an  island  or  islands 

"  and  a  market**  457 

merely  unloading  small  part  of  outward  cargo  at  an  intermediate 

port  of  distress,  where  she  remains  more  than  twenty-four  hours, 

does  not  put  an  end  to  the  outward  risk  on  the  ship  459 

nor  necessarily  discharging  perishable  goods  at  a  port  into  which 

she  puts  for  orders  with  a  view  to  an  ulterior  destination  459 

if,  however,  she  puts  into  a  port  of  discharge,  risk  ends  after  she 
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has  moored  there  twenty-four  hours,  though  no  cargo  actually 
unloaded  at  time  of  loss  460 

aUter  if  she  merely  pats  in  with  contingent  purpose  of  unloading  if 

she  can  find  a  market  460 

law  in  France  as  to  termination  of  outward  and  commencement  of 
homeward  risk  on  ship  when  insured  by  separate  policies  for  a 
voyage  out  and  home  in  the  West  India  trade  460,  461 

continuance  of  risk  on  ship  when  insured  **  to  het  port  of  discharge  **    462 
when  insured  to  her  "  port  or  ports  of  discharge"  462 

when  insured  "  to  her  last  or  final  port  of  discharge**  462 

the  words  "  last  port  of  discharge'*  mean  *'  last  practicable  friendly 
port  of  discharge**  whenever  the  port  of  destination  is  in  the 
hands  of  enemies  464 

in  such  case,  if  ship  discharges  the  bulk  of  her  cargo  at  some  sub- 
stituted port,  the  risk  on  ship  is  at  an  end,  though  the  captain 
may  still  intend  to  proceed  with  the  residue  to  the  original  port 
of  destination  -  463,  464 

this  is  only  so  in  case  of  open  war,  not  in  case  of  mere  suspension 

of  friendly  relations  464 

risk  ends  when  intention  of  proceeding  to  original  port  of  destina- 
tion is  finally  abandoned  465 
but  continues  where  ship  merely  lies  by  for  a  time  with  the  in- 
tention of  subsequently  prosecuting  her  voyage  465,  466 
duration  of  risk  on  ships  in  the  East  India  trade  466 
risk  of  country  trade  included,  though  not  specified  466 
duration  of  risk  in  China  trade  467 
by  usage  of  Canton  trade,  under  policies  on  ship,  risk  continues  so 

as  to  protect  rigging  stored  in  bank  sauls  468 

risk  on  ship  may  terminate  before  arrival,  by  acceptance  of  cargo 

at  another  port  467 

but  not  by  sending  home  part  of  produce  of  voyage  467 

DURATION  OF  RISK  ON  FREIGHT,  inception  of  risk,  general  rule  as  to      468 
risk  on  flight  commences  from  the  moment  the  shipowner  has  so  hr 
entitled  himself  to  freight,  that  he  is  only  prevented  from  earning  it 
by  the  intervention  of  the  perils  insured  against  468 

formerly  held  that  there  could  be  no  inception  of  risk  on  freight  unless 

some  goods  were  loaded  on  board  469 

present  rule  is  different  470 

where  part  of  a  full  cargo  is  actually  on  board  at  time  of  loss,  and  the 
whole  ready  to  be  shipped,  there  is  an  inception  of  risk  on  the  whole 
freight  471 

so  where  only  part  is  shipped,  but  all  contracted  for  471 

where  freight  and  passage  money  are  contracted  for,  though  loss  accrues 
before  any  goods  or  passengers  are  on  board,  there  is  an  inception  of 
risk  as  to  the  whole  472 

whenever  a  full  cargo  has  been  contracted  for,  and  the  ship  ready  to 

receive  it  at  time  of  loss,  the  policy  attaches  on  the  whole  freight  473 

though  cargo  be  warehoused  at  some  distance  from  place  where  ship  is 

lost  474 

the  contract  under  which  cargo  is  to  be  shipped  on  board  must  be 
legally  binding  475 
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where  none  such  exists,  and  only  part  of  cargo  is  shipped  at  time  of  lo«, 

the  policy  only  attaches  on  the  freight  of  the  part  so  shipped  475 

ship  most  also  he  in  readiness  to  receive  the  whole  cargo  at  time  of  lorn, 

otherwise- the  policy  will  not  attach  on  the  whole  freight  475 

where  the  bulk  of  the  outward  cargo  is  still  on  hoard  at  time  of  loss,  and 

a  frdl  homeward  cargo  not  contracted  for,  the  risk  only  nms  on  the 

freight  of  the  goods  actnally  shipped  476 

when  risk  on  homeward  freight  begins  under  a  policy  **  at  and  from"  a 

foreign  port  477 

inception  of  risk  on  freight  when  it  is  the  hire  of  the  ship  wider  a 

charter-party  478 

in  these  cases  the  whole  freight  is  at  risk  directly  the  sinp  has  broken 

ground  for  the  voyage  478 

cases  illustrating  this  point  479 — 481 

bat  there  is  no  inception  of  the  risk  on  freight  unleta  there  have  been 

a  commencement  of  the  voyage  on  which  freight  n  to  be  earned  under 

the  charter-party  482 

and  unless  the  loss  take  place  in  the  course  of  the  voyage  insured     483 
general  result  of  the  cases  485, 484 

TUDIE8  AND  LANDING  CHARGES  form  part  of  maiket  price  of  goods 

sold  in  their  port  of  destination  ii  965 

in  case  of  over  valuation  on  goods  coming  firom  abroad,  abatement  is 

made  for  excess  of  duty  1 45 

so  also  in  case  of  goods  arriving  sea-damaged  a  proportionate  deduction 

of  duty  takes  place  iL  971 

EAST  INDIA  COMPANY,  monopoly  of;  abolished  ii  713 

reference  to  cases  void  as  against  company's  monopoly  713 

EAST  INDIA  TRADE,  construction  of  policies  167 

intermediate  voyages,  and  country  trading  included,  though  not  specified     67 

duration  of  risk  on  ships  in  E^ast  India  trade  i.  466, 467 

EFFECT  OF  ABANDONMENT  OF  SHIP  ON  FREIGHT.     (See  Cm- 

atmctive  Total  Loss  on  Freight) 
EMBARGO.     What  an  embargo  is  il  813 

an  embargo  laid  by  foreign  government  on  the  property  ot  any  other 

than  its  own  subjects,  is  a  peril  insured  against  814 

embargo  by  foreign  government  on  the  property  of  its  own  anljects 

insured  with  British  underwriters  814 

embargo  by  British  government  on  British  property  is  a  peril  insured 

against  814 

foreign  law  as  to  embargo  or  detention  by  the  home  government  815 

wages  and  provisions  during  detention  by  embargo  are  not,  in  this 

country,  a  charge  on  the  underwriter  816 

law  in  France  as  to  this  point  816 

nor  do  they  give  claim  to  general  average  913 

EMBEZZLEMENT   BY   MASTER   AND   MARINERS,  when  owner  is 

liable  for  '  ii.  775, 777 

ENEMY.    (See  ^t>a  J^iMii^) 
ENEMY'S  PROPERTY,  INSURANCES  OF,  whether  insurance  of,  legal 

at  common  law :  at  first  doubtful  i.  87 

now  determined  to  be  illegal  $%,  725 
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msarances  of  cannot  be  sued  upon  in  English  courts  89.  725 

and  are  absolutely  void  in  respect  of  all  losses  during  war,  though  effected 

before  it  has  commenced  89,  90 

but  if  the  loss  take  place  before  declaration  of  war,  the  right  to  sue  on 

policy  is  only  suspended  725 

insurance  against  British  capture,  on  foreign  ships,  illegal  90.  ii  811 

queare^  whether  so  also  on  British  ships  90 

if  such  policy  have  been  effected  before  hostilities  there  can  be  no  return 

of  premium  90 

neither  can  there  be,  if  it  is  knoioingly  effected  after  war  has  broken  out      91. 

ii.  1221 
aUter,  if  then  effiected  in  ignorance  of  the  state  of  war  91.  iL  1221 

Property  of  persons  domiciled  in  enemy's  country  is  enemy's  property   L  100 
though  by  birth  they  may  be  neutrals  or  fellow  sutjects  100 

so  property  of  bom  enemies  domiciled  in  neutral  states  is  neutral  100 

so  belligerent  domiciled  in  neutral  state  may  engage  in  neutral  trade  726 

is  property  of  natiTe-bom  subjects  domiciled  in  a  state  that  becomes 

hostile,  subject  to  seizure,  if  shipped  beibre  knowledge  of  hoetilities?       101 
property  consigned  to  a  neutral  at  a  port  occupied  by  the  enemy's  troops, 

does  not  necessarily  acquire  a  hostile  character  103.  728 

all  property  connected  with  a  trading  establishment  in  an  enemy's 

country  is  enemy's  property  104 

all  property  employed  by  neutrals  in  war  time  in  carrying  on  the 
colonial  or  privileged  trade  of  an  enemy,  is  treated  as  enemy's  property 

105.  628.  747 
enemy's  goods  on  board  a  neutral  ship  106.  748 

do  not  give  a  hostile  character  to  the  ship  or  other  goods  not  belonging 
to  same  owner  106.  749 

EQUITABLE  TITLE.    Master  having  equitable   mterest  m  ship  cannot 

commit  barratry  u.  833 

consignee  of  goods  with  bill  of  lading  indorsed  may  insure  the  equitable 

interest  remaining  in  his  foreign  principal  L  251 

mortgagor  may  always  insure  in  respect  of  his  equitable  title  251 

semble :  he  cannot  make  a  valid  abandonment  ii.  1161 

EVIDENCE.     No  peculiar  rules  of  evidence  in  trials  on  policies  111312 

provinces  of  court  and  jury  in  trials  on  policies.    (See  Jury,  Province  of 

Court,  jrc) 
admissibility  of  parol  evidence  to  explain  policies.    (See  Parol  Evidence, 

Admissibility  of) 
1.  Proof  of  effecting  the  policy 

agency  in  effecting  the  policy  must  be  proved  as  laid  ii.  1321 

what  is  proof  of  an  order  to  insure  under  28  6.  3.  c  56.  1321 

ratification  is  equivalent  to  a  prior  order  1321 

ratification  implies  previous  knowledge  of  the  thing  ratified  1322 

length  of  time  that  has  elapsed  between  insurance  and  ratification  is 

unimportant  1322 

letter  directing  insurance  received  by  broker  fW>m  his  principal 
abroad  with  ship  letter  nuirk  and  date  of  year,  is  proof  of  an  order 
to  insure  1322 

effect  of  postmark  generally  [1323 

4x2 


AaV^EVVMSBBi^^ 


■         n    ■     J     .  .r    ■ 


•  Itatf^^     3ml^,»m9^ 


INDEX.  1413 

PAGI 

EXPENDITURES,  what  contribated  for  in  general  average.     (See  General 
Average,  and,  Adjustment  of  General  Average) 
what  come  into  particular  average.  (See  Particylar  Average,  and.  Adjust- 
ment of  Particular  Average) 

FACTOR.    Factor,  to  whom  general  balance  is  due,  has  an  insurable  interest 

to  the  extent  of  his  lien  i.  247 

80  if  goods  are  consigned  to  him  with  bill  of  lading  indorsed,  he  may 
insure  them  to  the  full  extent  of  their  value  247 

FACTORIES,  ASIATIC  OR  AFRICAN,  Europeans  trading  and  residing 
in,  have  the  national  character  of  the  European  state  of  which  they 
are  natives  j.  106 

FACTORY  SHIP,  duration  of  risk  on  i.  385,  386 

FISHING  VOYAGES.    In  Newfoundhmd  trade,  thirty  or  fifty  days  held  not 

an  unreasonable  time  for  discbarge  of  outward  cargo  i«  435 

produce  of  the  fishery  in  whaling  ships  is  included  under  a  general 
insurance  on  the  goods  i  214 

FISHING  STORES  of  whaling  ships  not  included  in  a  general  policy  on  goods 

1214 
nor  in  a  general  policy  on  ship  217 

but  are  insurable  as  outfit  218 

are  to  be  valued  as  part  of  '*  the  ship  and  her  appurtenances  "  under  the 
acts  for  limiting  the  owner's  responsibility  ii.  777 

FLAG  is  the  most  obvious  badge  of  national  character  L  623 

a  neutral  ship  must  carry  a  neutral  flag  623 

neutral  flag  does  not  protect  goods  carried  imder  it  to  the  exclusion  of 
the  right  of  search  635 

FLAX,  absolute  total  loss  on,  where  packed  in  sepafate  mats,  some  of  which 

are  sunk,  and  some  washed  ashore  from  wreck  ii.  1030 

FLAX  SEED,  constructive  total  loss  on  a  cargo  of,  arriving  too  late  for  the 

season  iL  1167,  1168 

FOREIGN  ADJUSTMENT,  what  it  is  ii.  »4a 

the  co-adventurers  are  bound  thereby  944 

80  is  the  underwriter,  when  it  is  settled  according  to  the  laws  and  usages 

of  the  foreign  port  94& 

aliter,  where  it  is  not  so  settled  946' 

and  proof  must  be  given  that  it  is  so  947 

FOREIGN  CURRENCY.  Policy  stipulating  that  the  coin  of  the  port  of  ship- 
ment shall  be  taken  at  so  many  shillings  the  dollar,  livre,  rupee,  &c.  is 
not  a  valued  policy  u  32S 

how  to  ascertain  insurable  value  of  goods  invoiced  in  the  currency  of  a 

port  with  which  there  is  no  current  rate  of  exchange  329 

how,  where  there  is  a  current  rate  of  exchange  32!^ 

FOREIGN   JUDGMENTS    ON   QUESTIONS  OF   PRIZE.      What  are 

courts  of  competent  jurisdiction  in  questions  of  prize  i.  638 — 640 

copies  of  the  judgments  of  such  courts,  properly  authenticated)  are 

evidence  of  the  fact  and  aUo  of  the  grounds  of  condemnati  on  638 

proper  mode  of  authentication  iL  1818 

Effect  of  sentences  of  foreign  prize  courts  as  proving  breaches.  <^Mtttlility 
by  comity  of  nations,  such  sentences  are  held-  OOQfilinV^  toA  idl 

points  within  their  jurisdidJOB  on  whieb  they  pii4i|  ^  ^^'' ' 
same  rule  in  United  States 
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but  not  in  France  S41 

the  rule  applies  to  sentences  of  hostile  as  well  ag  friendly  tribunals        641 
Lord  Ellenboroogh  opposed  to  this  extension  of  the  rale  €41 

its  limitations  €42 

such  sentences  only  conclosiye  as  to  points  on  which  they  profess  to 

decide  €43 

t.  e.,  as  to  points  referred  to  as  grounds  of  condemnation  in  the 
a^judicatiye  part  of  the  sentence,  or  which  plainly  appear  to  be  so 
by  necessary  inference  €43 

where  it  is  left  ambiguous  on  the  &ce  of  the  sentence  what  the 
true  ground  of  condenmation  really  was,  it  will  be  no  forfeiture 
of  neutrality  €44 

effect  of  sentence  where  it  merely  condenms  ship  as  prize,  without 

stating  any  distinct  grounds  of  condemnation  €45 

if  the  adjudicative  part  of  the  sentence  condemns  ship  as  enemy^s 

property,  it  will  be  conclusive,  though  manifestly  uigust  €45 

if  sentence  condemn  ship  as  prize,  and  it  appear  on  the  whole  of  it 
taken  together  that  it  must  have  proceeded  on  the  gromid  of 
enemy*s  property,  it  is  conclusive  €46 

the  presumption,  prima  facie,  is  that  such  sentences  have  proceeded 

on  lawful  grounds  €4€ 

and  they  will  be  conclusive,  though  it  appear  that  the  court  arrived 
at  their  conclusion  from  rules  of  evidence  and  means  of  proof 
established  only  by  the  particular  ordinances  of  their  own  state       €47 
foreign  sentence,  condemning  ship  on  the  ground  of  not  being  pro- 
perly documented,  is  conclusive  of  breach  of  neutrality  €48 
but  where  ship  is  really  neutral,  the  effect  of  foreign  sentence,  con- 
demning her  as  enemy's  property,  may  be  done  away  with  by 
agreement  between  the  parties                                                            €49 
sentences    of  foreign  prize  courts,  condemning  ship    for    non- 
observance  of  the  private  ordin^ces  of  the  captor  state,  are  not 
conclusive  against  her  neutrality                                                        €49 
where  several  grounds  of  condemnation  are  set  forth,  if  any  one  of 
them  be  a  legal  ground,  it  will  be  conclusive  to  forfeit  a  warranty 
of  neutrality                                                                                        651 
Proof  of  foreign  judgments  generally                                                      iL  1318 
need  seals  of  foreign  courts  of  prize  be  proved  ?                                   1318 
seals  of  all  other  foreign  and  colonial  courts  must                                1318 
FOREIGN  LISTS  AT  LLOYD'S.     Semble:  their    contents    not    presumed 

known  to  English  underwriters  L  562,  563.    ii.  1319 

FOREIGN  8HIPS  are  not  within  the  prohibition  of  the  act  (19  G.  2.  c  37.  s.  1.) 

against  wager  policies  L  279 

reaaons  of  this  279 

polieles  on  foreign  ships  and  cargoes  which,  on  the  face  of  them^  appear 

to  be  wagers,  are  legal  279 

hot  policies  in  the  common  form,  whether  on  British  or  foreign  ships, 

cannot  be  recovered  on  without  proof  of  interest  280 

foreigQ*built  ships,  British  owned,  not  requiring  to  be  registered,  when 
Convoy  acts  passed,  might  sail  without  convoy  and  without  license 
nnder  those  acts  i  720 


INDEX.  1415 

PAOl 

FOREIGN  SHIPS  — (confcRuerf) 

foreign-built  ships,  purchased  from  the  enemy,  held  entitled,  with  license, 

to  bring  foreign  produce  to  this  country  7 1 1 

importation  of  American  goods  into  this  country  in  American-built  ships, 
British  owned,  not  legalised  by  49  G.  3.  c  59.  711 

FOUL  LOSSES,  what  they  are  ii.  1241 

cannot  be  recovered  back  from  broker  who  has  actually  paid  them  over 

to  his  principal  1241 

aUier^  if  he  has  only  passed  them  in  account  1241 

FOUNDERING  AT  SEA,  included  amongst  losses  by  the  perils  of  the  seas  il  793 
presumptive  proof  o^  from  ship's  never  being  heaid  of  793 

periods  after  which  ship,  not  heard  €£,  shall  be  presumed  lost  793 

these  periods  are  fixed  in  foreign  law  793 

but  not  in  our  own  793 

cases  showing  after  what  time  a  ship  shall  be  deemed  lost  by  foundering 

in  English  law  794 

she  must  be  shown  to  have  sailed  on  the  voyage  insured  794 

but  if  this  be  proved  it  is  not  necessary  to  call  witnesses  fiiom  abroad  to 

prove  that  riiip  has  never  arrived  794 

even  though  the  crew  or  part  of  them  may  have  been  saved,  they  need 

not  be  called  795 

where  ship  has  not  been  heard  of  till  after  time  when  she  may  be  pre- 
sumed lost  by  foundering,  assured  may  recover  a  total  loss  without 
notice  of  abandonment  1004 

bat  if  she  afterwards  turns  up,  this  is  a  salvage  for  the  benefit  of  the 

underwriters  1185 

where  ship  has  foundered,  it  must  be  proved  that  she  sailed  on  the  very 

voyage  insured  1335 

mode  of  doing  this  1335 

what  is  insuffioient  evidence  for  the  purpose  1336 

FRAUD,  aehud  fhmd  avoids  all  contracts  alike  i.  487 

the  ground  on  which  misrepresentation  avoids  the  policy  is  not  actual^ 

but  legal  or  constructive /roKc/  495 

in  cases  of  actual  fraud  it  avoids  the  policy  without  any  inquiry  as  to  its 

being  material  to  the  risk  500 

a  statement  made  as  true,  without  any  inquiry  whether  it  is  true  or  fklse, 

shall,  if  folse,  be  deemed  fraudulent  501 

in  cases  of  actual  frawi,  assured  is  not  entitied  to  a  return  of  premium        501 
FREE  OF  AVERAGE,  warranty  to  be.    (See  Memorandum) 
FREIGHT  — 

1.  As  an  insurable  interest, 

threefold  meaning  of  word  fireight  in  policies  L  201 

freight  of  all  kinds  is  a  lawfhl  subject  of  insurance  in  this  country      201 
flreight.  as  an  insurable  interest,  is  such  fireight  as  would  have  been 

earned  but  for  the  intervention  of  the  perils  insured  against      802.  235 
hence  the  party  insuring  flight  must  have  an  inchoate  right  to  it 

at  the  time  of  insurance  and  of  loss  202.  236 

as  by  a  then  subsisting  interest  in  the  ship,  either  at  law  or  equity, 

as  charterer  or  owner  235 

a  party  not  properly  regietered  as  shipowner  cannot  recover  in  re- 
spect of  an  insurable  interest  on  flight  236.  ii.  1327 

4x4 
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ntnu  paid  in  cuivance  by  the  charterer  or  his  agent,  as  part  of 
freight,  are,  under  certain  circumstances,  insurable  as  such  203 

in  order  to  give  charterer  an  insurable  interest  in  such  sums  om 
freight^  it  must  distinctly  appear  on  the  face  of  the  charter-party 
that  they  are  advanced  in  part  payment  of  freight  238.  260,  261 

charterer,  by  special  policy,  may  protect  himself  against  haTing  to 
pay  dead  freight  238.  259 

freight  may  be  insured  for  part  of  voyage  238.  260, 261 

expected  freight  cannot  be  insured  in  France,  but  flight  already 
earned  (Jret  acquis)  may  238.  260,261 

meaning  of  the  term/re^  acquis  238,  260,  S6I 

2.  Description  of  in  Policy, 

freight  must  be  insured  nominatim  219 

charter-money  (i.  e,  the  hire  of  a  ship  for  the  voyage  under  a  charter- 
party)  may  be  covered  under  a  general  policy  "  on  freight "  220 

so  may  money  paid  in  advance,  as  part  of  freight,  when  the  in- 
surance is  effected  by  shipowner  230 

but  money  paid  abroad  for  shipping  charges  and  expenses  by  the 
charterer,  as  the  price  of  the  privilege  of  putting  the  goods  on 
board,  should,  it  seems,  be  insured  eo  nomine  231 

profit  which  the  owner  would  have  made  by  carrying  his  own  goods 
in  his  own  ship  may  be  insured  generally  as  **  freight  **  331 

a  charterer  who  takes  the  goods  of  others  on  freight,  and  the  owner 
who  sells  his  ship,  reserving  the  freight  of  the  voyage,  may  cover 
their  respective  interests  by  a  general  policy  **  on  freight  **  33S 

3.  Valuation  of  freight, 

freight  is  generally  valued  for  the  purposes  of  insurance,  at  a  som 
sufficient  to  cover  its  gross  amount  L  318 

if  valued  higher,  the  valuation  will  not  be  set  aside  318 

where  the  freight  of  a  whole  voyage  made  up  of  several  distinct 
stages  is  insured  at  a  gross  som,  this  valuation  must  be  applied 
to  the  freight  which  is  in  the  course  of  being  earned  at  the  time 
of  the 'loss  319 

if  the  earning  of  freight  be  suspended  till  the  completion  of  the 
voyage,  the  gross  amount  of  the  valuation  may  be  recovered  at 
whatever  stage  the  loss  takes  place  330 

the  insurable  value  of  freight  in  open  policies  is  the  gross  freight, 
together  with  premiums  of  insurance  and  commissions  333 

4.  Inception  of  risk  on  freight, 

where  freight  is  due  under  a  charter-party,  the  risk  on  freight  begins 
directly  the  ship  has  broken  ground  for  the  voyage,  whether  any 
goods  have  been  put  on  board  or  not  483 

where  there  is  no  contract  of  affreightment,  but  the  freight  is  the 
price  due  for  the  carriage  of  goods  in  a  general  ship,  the  risk  on 
freight  does  not  commence  till  the  goods,  or  some  of  them,  are 
shipped  on  board,  or  all  contracted  for  .  483 

(and  see  generally  Duration  of  the  Bisk  on  Freight) 
absolute  total  loss  on  freight.     (See  Toted  Loss) 

constructive  total  loss  on  freight.   (See  Constructive  Total  Loss  on  Freight) 
effect  of  abandonment  of  ship  on  freight     (See  Construoiive  Total  Loss 
on  Freight) 
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FRUIT  is  warranted  free  of  average  by  the  common  memorandnm  ii.  852 

broker  baying  only  general  orders  to  insure,  held  not  liable  to  an  action 
for  negligence  for  insuring  a  cargo  of  fruit  with  a  warranty  to  be  free 
of  average  L  156 

FURNITURE  OF  SHIP.    Under  this  word  is  comprehended  provisions  and 

stores  L  217 

though  these  are  sometimes  included  under  the  word  outfit  217 

GAMING  POLICIES  are  prohibited  by  19  G.  2.  c  27.  §  1.  i.  281 

what  are  gaming  policies  within  this  statute  281 

agreement  to  pay  1000/.  if  ship  did  not  save  her  passage  281 

policy,  "  interest,  or  no  interest "  on  the  bond  of  an  East  India  captain       281 
on  money  expended  for  the  use  of  the  ship,  loss  to  be  paid,  if  ship  does 
not  arrive,  "  wiOwut  further  proof  of  interest  than  the  policy ,  and  without 
benefit  of  salvage  "  282 

any  policy  which,  on  the  face  of  it,  dispenses  with  all  proof  of  interest, 

is  within  the  statute,  and  void  as  a  gaming  policy  282 

contract  illegal  as  a  gaming  policy  under  14  G.  3.  c  18.  iL  1347 

GAZETTES,  query ^  whether  articles  of  marine  intelligence  therein  contained 
are  to  be  presumed  known  to  the  underwriters,  so  as  to  dispense  with 
being  communicated  to  them  L  564 

GENERAL  AVERAGE. 

1.  Principles  of  the  doctrine  of  ii.  877 

general  average  losses,  what  877 
twofold  division  of  877 
definition  of  877 
principles  and  definition  of  general  average  contribution  878 
adjustment  of  general  average  and  liability  of  underwriters  878 
characteristics  of  general  average  losses  881 — 887 
they  must  be  the  result  of  the  act  of  man  881 
must  be  incurred  for  the  benefit  of  the  whole  adventure  881 
hence,  where  the  general  safety  has  not  been  imperilled,  no  con- 
tribution is  due  882 
the  general  safety  must  be  the  object  of  the  sacrifice  883 
hence,  dollars  thrown  overboard  to  prevent  their  being  seized  by 

the  enemy,  give  no  claim  to  contribution  883 
query^  whether  peril  must  be  averted  by  the  sacrifice  in  order  to 

give  claim  to  contribution  883 
the  sacrifice  must  be  submitted  to  under  the  pressure  of  inmiinent 

danger  883 

and  not  resorted  to  without  such  deliberation  as  the  case  may  admit  of  885 

it  must  be  of  an  extraordinary  nature  885 

what  are  extraordinary  sacrifices  and  expenses  886 

sacrifice  of  boat  to  save  ship  and  cargo  from  imminent  capture  886 

2.  General  average  losses,  consisting  of  sacrifices  for  the  common  benefit, 

a.  Sacrifices  of  part  of  cargo, 

jettison,  what  it  is  887 

of  certain  goods  whose  jettison  gives  no  claim  to  contribution        888 
goods  carried  on  deck  not  contributed  for,  if  jettisoned,  unless 

so  carried  by  usage  of  trade  888 

if  so,  they  are  contributed  for,  and  the  underwriter  will  be  held 
to  have  had  cognizance  of  the  usaire  888 
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exposure  of  part  of  goods  to  ease  or  float  slup  ioto  port  of  dia- 

tress  is  regarded  as  a  jettison  '  889 

alitert  where  it  takes  place  at  port  of  destination,  for  tkem  it  is 

only  an  ordinary  risk  of  the  voyage  889 

boat  into  which  the  goods  are  put  must  be  contributed  for,  if 

lost  889 

no  contribution  made  by  the  goods  thus  saved  where  ship  and 

cargo  are  lost  889 

query,  where  the  goods  put  into  the  boat  are  jettisoned  889 

contribution  for  goods  given  by  way  of  composition  to  pirates  890 
for  damage  done  by  the  jettison  890 

loss  of  freight  on  goods  jettisoned  to  be  contributed  for  890 

property  in  goods  jettisoned  890 

b.  Sale  of  part  of  cargo  for  the  general  benefit, 

when  allowed  891 

nature  of  the  transaction  891 

when  the  loss  thereby  caused  to  the  owner  of  the  goods  gives 

a  claim  to  contribution  891 

it  gives  no  such  claim  where  sale  efiiected  to  defray  ezpenae  of 

repairs  made  necessary  by  ordinary  sea-perils  891 

o/i/er,  where  expenses  or  losses  are  themselves  general  average  89S 
result  of  the  authorities  893 

c.  Sacrifices  of  part  of  ship  for  the  common  safety, 

if  masts  and  spars,  after  being  snapt  by  the  wind,  are  cut  away 
from  the  rigging  in  order  to  save  ship  and  cargo^  it  is 
general  average  894 

so  where  cables  are  cut,  or  anchors  abandoned,  to  avoid  immi- 
nent peril  894 
aliterf  where  this  is  only  done  to  avoid  loss  of  convoy  894 
when  loss  by  anchoring  in  a  foul  or  rocky  bottom  is  general 

average  895 

loss  arising  from  converting  part  of  ship's  tackle  to  an  extra- 
ordinary purpose  .  895 
as  employing  sails,  or  cordage,  to  stop  up  a  leak  895 
damage  done  to  one  ship  in  order  to  save  another  695 
sails  let  go  to  right  a  ship  when  on  her  beam  ends  896 
sails  or  spars  carried  overboard  from  crowding  a  press  of  sail  896 
damage  done  to  ship  by  fighting  897 
distinction  as  to  this  between  merchant  ship  and  man-of-war  897 
when  loss  of  boats  gives  a  claim  to  contribution  898 
damage  done  to  ship  in  order  to  save  cargo  from  fire  898 
Voluntary  stranding, 
loss  arising  from  voluntary  stranding  where  ekip  is  afterwards 

got  off  and  continues  her  voyage,  is  general  average  899 

qwere,  whether  case  is  the  same  where  the  ship  is  lost  by  the 

voluntary  stranding,  but  the  cargo  saved  ?  900 

law  as  settled  by  Mr.  J.  Story  in  the  United  States  901, 902 

8.  Elxtraordinary  expenditures  for  the  common  benefit, 

principle  on  which  they  give  a  claim  to  contribution  903 

a.  Expenses  of  entering  and  quitting  a  port  of  distress  are  general 

average  when  ship  obliged  to  put  in  for  repairs  904 
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o/tter,  -when  obliged  to  put  in  by  contrary  winds,  or  want  of 

proyiflions  905 

expenses  of  unloading  and  re-loading  cargo,  when  for  the  joint 

benefit  of  both,  are  general  average  905 

b.  The  cost  of  the  repairs  themselves,  when  rendered  necessary 

by  ordinary  sea-perils,  is  not  general  average  906 

alitor,  when  rendered  necessary  by  general  average  losses  907 

rule  in  the  United  States  that,  whatever  the  cause  of  loss,  the 
cost  of  repairs,  so  &r  as  merely  necessary  to  set  on  the  ship 
in  her  voyage,  and  of  no  permanent  benefit  to  her,  is  general 
average  907 

this  rule  supposed  to  be  established  by  Plummer  t;.  Wildman        907 
but  quare,  whether  it  is  so?  908 

it  is  inconsistent  with  that  laid  down  in  the  later  case  of  Power 

V,  Whitmore  909 

rule  in  England  appears  to  be,  that  the  cost  of  repairs  gives  no 
claim  to  contribution,  unless  the  loss  which  made  them 
necessary  was  itself  general  average  909 

c.  Wages  and  provisions  of  crew  during  del|y  to  refit  are  not,  in 

tt^s  country,  either  general  or  particular  average  909 

case  of  Da  Costa  v,  Newnham  explained  910 

where,  indeed,  the  damage  itself  is  in  the  nature  of  general 

average,  these  charges  are  so  also  911 

law  as  to  this  point  in  the  United  States  and  in  foreign  countries    911 

tL  Expenses  incurred  in  re-claiming  captured  property  are  general 

average,  if  for  joint  benefit  of  ship  and  cargo  912 

principle  on  which  they  are  so  912 

e.  Wages  and  provisions  during  detention  by  embargo  not  general 

average  913 

/.  Expenses  of  waiting  for  convoy  not  general  average  when  there 
is  no  imminent  danger  913 

aliter  where  there  is  913 

expenses  of  ordinary  quarantine  not  general  average  914 

nor  expenses  of  being  ice-bound,  except  where  ship  is  fh>xen 
up  in  a  port  of  distress  914 

g.  Expenses  of  remunerating  services  rendered  for  common  safety, 
when  general  average  915 

salvage  when  general  average  915 

hire  of  extra  hands  915 

expenses  of  getting  ship  afloat,  when  incurred  for  joint  benefit 

of  ship  and  cargo,  are  general  average  915 

when  otherwise,  not  915 

practical  rules  as  to  adjusting  expenses  of  getting  ship  afloat        916 
ransom  prohibited,  but  composition  paid  to  pirates,  &c.  is 

general  average  916 

so  is  the  expense  of  nusing  money  abroad  for  joint  benefit  of 
ship  and  cargo  917 

4.  What  contributes  to  general  average, 

every  thing  which  is  at  risk  at  time,  and  saved  by  the  sacrifice  917 

that  which  has  been  sacrificed  contributes  as  well  as  that  which  has 
been  saved  918 
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freight  of  goods  jettisoned  contributes  9 1 8 

so  does  all  merchandise  919 

wearing  apparel,  jewels,  &c.  do  not,  nor,  sembh,  passenger^s  bag- 
gage 919 
but  jewels  or  precious  metals  not  carried  about  the  person  do  con- 
tribute 919 
deck  goods  contribute  919 
provisions  and  warlike  stores  do  not  919 
goods  belonging  to  government  contribute  9S0 

5.  General  average  adjustment     (See  Adjustment  of  General  Average) 

6.  Liability  of  owners  of  ship,  goods,  and  freight,  for  their  respective 
amounts  of  contribution, 

they  are  the  sole  parties  primarily  liable  948 

mode  of  enforcing  payment  949 

modem  practice,  master's  lien  on  the  goods  '  949 

practice  in  case  of  a  general  ship  949 
consignee  of  bill  of  lading  not,  in  all  cases,  liable  for  contribution        949 

parties  interested  are  severally,  and  not  jointly,  liable  950 

unless  they  be  joint  owners  950 

7.  Liability  of  the  underwriters  to  reimburse  general  average  contri- 
bution, 

the  underwriters  are  not  primarily  liable  to  contribute  950 

and  are  only  bound  to  reimburse  a  proportionable  part  of  the  sums 

paid  in  contribution  950 

the  rule  of  the  French  law  is  the  same  951 

general  practice  in  this  country  952 

GOODS,  INSURANCE  ON.     What  is  covered  by  a  general  insurance  ••  on 

goods'*  1210 

any  commodities,  not  requiring  a  specific  designation,  which  happen  to 

be  on  board  at  time  of  loss  210 

though  loaded  in  substitution  of  the  original  cargo  at  an  intermediate  port    21 1 
shifting  or  successive  cargoes  on  board  the  same  ship  in  the  course  of  the 

same  voyage  are  covered  by  general  insurance  on  goods  211 

the  word  *'  goods,"  in  policies  of  insurance,  means  merchandise,  t.  e,  wares 

or  cargo  for  sale  212 

hence,  a  general  insurance  **on  goods"  will  only  protect  what  is  loaded 

on  board  as  merchandise  212 

thus,  bullion,  coin,  and  jewels,  when  shipped  for  traffic,  are  insurable 

generally  as  "goods"  212 

but  not  when  carried  or  worn  about  the  person  212 

for  the  same  reason  the  captain's  clothes  are  not  insurable  213 

nor  the  ship's  provisions,  though  she  carries  only  passengers  213 

nor  provender  for  live  stock  215 

the  produce  of  the  fishery  in  whaling  voyages  is  insurable  as  goods ;  but 

the  outfit,  on  such  voyages,  consisting  of  fishing  stores  and  apparatus, 

is  not  215 

cargoes  consisting  of  colonial  produce  are  generally  insured  by    the 

pipe,  bale,  hogshead,  &c.,  or  other  qtUmtity  specified  by  name  and 

number  215 

a  general  policy  "  on  goods"  does  not  cover  deck  goods  215 

unless  there  be  an  usage  so  to  carry  them ;  and  even  then  they  should 
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be  insured  as  deck  goods,  or  specifically  described  by  their  true 
deDomination  215 

if  goods  are  specifically  described,  even  though  unnecessarily  so,  this 
description  must  be  accurate  215,  216 

under  a  general  insurance  "  on  goods,**  the  assured  may  recover  in  respect 
of  a  mortgage  or  special  lien  226 

a  party  haying  an  insurable  interest  in  goods  on  three  separate  grounds, 
held  entitled  to  recover  under  a  general  policy  **  on  goods,**  without 
specifying  any  one  of  his  titles  227 

a  general  policy  **  on  goods  **  protects  the  interest  of  a  carrier  227 

GOODS,  UNDERWRITER  ON,  LIABILITY  OF,  as  a  general  rula,  not 

liable  for  loss  on  freight  ii.  790 

qucBre^  whether  he  may  not  be  charged  with  the  extra  expenses  of  trans- 
shipment  when  freight  by  the  substituted,  exceeds  that  by  the  original, 
ship  791 

he  generally  bears  loss  on«freigbt  where  goods  are  sold  at  a  port  of  dis- 
tress, because  they  cannot  safely  be  sent  on  79 1 

is  not  liable  for  loss  on  goods  sold  to  defray  the  necessary  expenses  of 
repairing  ship  in  a  port  of  distress  791 

GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS,  when  part  of  cargo, 

may  be  sold  for  this  purpose  i.  183.  ii.  891.  893 

when  loss  sustained  by  such  sale  must  fall  solely  on  the  shipowner      891.  893 

when  it  may  give  a  claim  to  contribution  891.  893 

rate  at  which  it  must  be  compensated  or  contributed  for  893 

GOVERNMENT,  DETENTION  BY  FOREIGN,  quare,  whether  loss  caused 
by  acts  of  foreign  government  gives  the  assured,  who  is  a  subject  of 
such  government,  a  claim  against  a  British  underwriter  iL  779 — 784 

(See  Detention) 
GROSS  PROCEEDS.    The  true  rule  of  adjusting  a  particular  average  loss  on 
goods,  is  by  comparing  the  gross  proceeds  of  the  sound  and  damaged 
sales  ii.  968 

pr^f  that  this  is  so  969 — 97 1 

GUM  TRADE.    Duration  of  risk  on  outward  cargo  on  ship  engaged  in  the 

African  gum  trade  i.  435 

GUNPOWDER,  LICENSE  TO  EXPORT.  If  assured  having  a  Ucense  to 
export  a  limited  quantity  of  gunpowder,  exports  more,  the  insurance 
is  not  void  in  toto,  but  only  for  the  excess  L  723 

but  an  informality  in  the  mode  of  obtaining  the  license  vitiates  the 
whole  insurance  723 

arms  and  gunpowder  taken  out  by  a  British  ship  under  license,  and  trans- 
shipped into  an  American  vessel,  for  the  United  States  723 

HORSES  are  not  insurable  under  the  general  description  of  goods  and  mer- 
chandises i.  215 
horses  killed  by  injuries  received  during  the  labouring  of  a  ship  in  a 
storm,  and  by  their  own  kicking  and  plunging — held  to  be  lost  by  the 
perils  of  the  sea                                                                                     ii.  802 
and  underwriter  liable  for  such  loss,  though  policy  contains  a  warranty 
to  be  "  free  of  mortality**                                                       i.  73,  74.  ii.  874 
HUSBAND,  SHIP'S,  cannot  bind  his  co-partowners  by  insurance,  without 
'             express  direction  or  subsequent  ratification                                          L  147 
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HYPOTHECATION  OF  SHIP  OR  CARGO.  The  xnarter,  in  a  port  of  dw- 
tress,  haying  no  other  means  of  raising  money,  maj  hypothecate  the 
whole  of  the  cargo  for  the  repairs  of  the  ship  L  183 

he  mutt  only  do  so  when  all  other  means  fkil  183 

and  only  in  a  port  of  distress,  in  order  to  enable  the  ship  to  proMcate 
her  original  yoyage  184 

ICE-BOUND.  Expenses  of  delay,  by  being  ice-bonnd,  when  general  average  ii.  914 
ILLEGALITY  OF  THE  RISK— ILLEGAL  VOYAGES— AND  IL- 
LEGAL  TRADING.  General  doctrine  of  the  ill^ality  <^  the  risk 
as  it  affects  the  policy, 
any  illegality  in  the  coarse  of  an  entire  and  integral  voyage  discharges 
the  underwriter  from  all  liability  on  a  policy  intended  to  protect 
any  part  of  it  699 

the  principle  is,  that  any  infirmity  in  any  part  of  an  integral  voyage 

makes  the  whole  illegal  699 

where  an  entire  voyage  under  a  charter-party  consists  of  two  distinct 
passages,  out  and  home,  each  of  which  is  insured  by  a  separate  policy, 
7M«ry,  whether  an  illegality  on  the  homeuHird,  wiU  vitiate  a  policy  on 
the  outward,  passage  699 

at  all  events,  a  mere  contemplated  or  contingent  illegality  on  the  home- 

UHird  passage  will  not  in  such  case  vitiate  the  outward  policy  700 

where  two  entirely  distinct  yoyages  are  insured  in  two  distinct  policies, 
no  illegality  can  affect  the  risk  which  does  not  occur  in  the  course  of 
the  very  voyage  insured  700 

if  the  policy  be  on  the  Mhip  **  at  and  from^^  an  illegality  at  the  port  wiU 

vitiate  the  insurance,  though  it  may  cease  before  the  ship  sails  701 

but  a  policy  on  goodt  **  at  and  firom  '*  is  not  avoided  by  an  illegality  at 

the  port,  which  ceases  before  the  goods  are  loaded  on  board  701 

that  the  goods  insured  have  been  purchased  with  the  proceeds  of  an  illegal 

cargo  does  not  make  the  policy  illegal  70S 

where  the  policy  is  void  for  illegality  the  underwriter  is  entirely  dis- 
charged 702 
nor  is  the  assured  entitled  to  any  return  of  premium,  except  under  very 

special  circumstances  702 

the  underwriter  cannot  sue  the  broker  for  premiums  whenever  the  policy 
is  in  terms  large  enough  to  comprise  an  illegal  risk,  and  was,  in  fact, 
intended  to  be  applied  thereto  703 

I.  Insurances  on  voyages  or  traffic  illegal  by  the  laws  of  the  land, 
1.  Insurances  on  smuggling  adventures, 

all  insurances  on  property  concerned  in  voyages  or  trading  ad- 
ventures prohibited  by  our  own  revenue^  laws  are  illegal  704 
and  declared  void  by  stat  8  &  9  Vict  c  86.  §  48.                          704 
goods,  the  export  or  import  of  which  is  prohibited  by  our 

revenue  laws,  8  &  9  Vict,  c  86.  §  63.  112.  704 

this  country  pays  no  attention  to  foreign  revenue  laws  705 

this  principle  sanctioned  by  Lord  Mansfield  and  by  the  legisla- 
ture 706 
doubts  of  foreign  jurists  as  to  its  morality  706 
the  rule  defended                                                                          7O6 
the  assured  cannot  recover  in  a  policy  effected  to  cover  the  risk 
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of  trade  prohibited  by  foreign  revenae  laws,  imless  the  un- 
derwriter were  informed  of  the  nature  of  the  risk  707 
Quay,  whether  if  such  policy  were  effected  in  the  foreign 
country,  the  assured  might  recover  upon  it  in  his  own 
country                                                                                         707 
S.  Risks  illegal  by  the  trade  and  navigation  laws  of  the  United  King- 
dom, or  by  commercial  treaties, 
risks  illegal  by  the  navigation  laws                                                      708 
of  the  navigation  acts                                                                              708 
of  the  present  act  8  &  9  Vict  c.  88.                                                     709 
Cases  of  risks  held  to  be  illegal  under  the  navigation  acts, 

insurance  on  ship  sailing  fhmi  a  foreign  port  without  a  due 
proportion  of  British  seamen,  and  without  a  certificate  of 
British  consul,   or  proof  of  &cts   before  a  custom-house 
officer,  6  G.  4.  c.  109.  §  12.  &  18.  710 

voyage  of  ship  outwards  not  rendered  illegal  by  want  of  proper 
license  and  due  proportion  of  British  seamen  fbr  tiM  return 
voyage  711 

construction  of  49  G.  3.  c.  59.  as  to  importation  of  American 

goods  into  this  country  in  American  bottoms  7il 

the  prohibitions  on  the  importation  of  enumerated  goods  apply 
only  to  the  very  goods  specified  in  the  act  711 

Former  colonial  policy  of  England  7 1 2 

remarks  on  the  eiffects  of  the  system  7 12 

present  law  regulating  our  colonial  trade,  8  &  9  Vict  c  93.         713 
insurances  on  voyages  or  trade  contravening  the  monopolies  of 

the  East  India  and  South  Sea  Companies  713 

international  commercial  treaties  are  part  of  the  law  of  the  land  713 
all  insurances,  therefore,  on  risks  contravening  their  provisi<ms 

are  void  713 

cases  illustrating  this  714 

principle  of  our  earlier  commercial  treaties  7 14 

reciprocity  system  7 15 

sources  of  information  as  to  our  commercial  treaties  with  foreign 

states  715 

voyages  not  necessarily  illegal,  unless  against  the  general  com- 
mercial policy  of  the  empire  715 
risk  not  rendered  illegal  by  want  of  an  agreement  signed  by 

master  or  mariners  under  the  Merchant  Seamen's  act  715 

if  non-compliance  with  the  act  involve  unseaworthiness,  the 

policy  is  void  on  that  ground  716 

where  the  act  infringed  is  part  of  the  general  commercial  policy 
of  the  realm,  the  voyage  is  illegal  and  the  policy  void, 
though  express  penalties  are  imposed  in  case  of  disobedience    716 
3.  Voyages  and  trading  illegal  by  contravention  of  the  convoy  acts,  orders 
in  council,  proclamation  of  embargo,  &c. 
origin  and  object  of  the  Convoy  acts  717 

Cases  on  the  construction  of  the  acts  7 1 7 — 72 1 

insurances  on  risks  contravening  the  provisions  of  these  acts  are 
void  721 
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insurances  on  risks  prohibited  by  occasional  acts  of  parliament  721 

trading  with  a  place  with  which  trading  is  prohibited  721 

exporting  naval  stores   without  a  license,  contrary  to  order  in 

council  721 

where  a  license  has  been  obtained,  but  other  unlicensed  goods, 
not  the  property  of  the  same  owner,  are  on  board  the  same 
ship  722 

where  more  goods  are  exported  than  the  license  warrants,  it  is  good 

pro  tantOy  and  void  as  to  the  residue  723 

informality  in  mode  of  obtaining  license  vitiates  the  whole  in- 
surance 723 
warlike  stores  taken  out  by  a  British  ship  under  license  and  trans- 
shipped abroad  into  an  American  vessel  723 
where  the  object  of  a  voyage  is  meritorious  it  will  be  held  legal, 

though  in  contravention  of  an  order  in  council  724 

taking  out  false  clearances  does  not  make  the  voyage  illegal  724 

voyages  in  contravention  of  a  British  laid  embargo  are  illegal  724 

IL  Insurances  on  voyages  or  trade  illegal  by  the  laws  of  war  as  they 
affect  belligerents, 

1.  Trading  with  the  enemy  —  insurances  on  enemy's  property, 

all  insurances  on  ship  or  goods  of  the  enemy  in  time  of  war  are 

void  725 

all  insurances  to  protect  trading  between  British  sutrjects  and 

the  enemy  in  time  of  war  are  void  726 

but  British  subject,  if  domiciled  in  a  neutral  state,  has  all  the 

privileges  of  neutrality  727 

the  objection  of  illegal  trading  with  the  enemy  must  be  taken 
in  the  first  instance  727 

2.  Insurances  on  voyages  or  trading  adventures  to  hostile  ports, 

insurances  on  voyages  to  hostile  ports  are  illegal  727 

but  the  ship  must  be  sailing  with  a  hostile  destination  at  time  of 
loss  727 

insurance  on  goods  sent  to  neutral  residing  in  port  of  hostile  oc- 
cupation 728 

decisions  as  to  hostile  or  non  hostile  character  of  ports  in  the  oc- 
cupation of  the  enemy  729,  730 

3.  Licenses  to  trade  with  the  enemy,  or  to  hostile  ports, 

the  state  may  grant  licenses  to  legalize  trading  otherwise  onlawful       731 

the  licensing  system  of  the  last  general  war  731 

licenses  to  export  732 

licenses  to  import  733 

duration  of  licenses  733 

proof  of  licenses  which  are  lost  734 

III.  Insurances  on  voyages  or  traffic  illegal  by  the  laws  of  nations  as 

they  affect  neutrals. 

Of  neutrality  generally, 

definition  of  a  neutral  state  734 
a  belligerent  state  has  the  power,  if  it  pleases,  to  continue  on  tenns 

of  neutrality  with  any  state  not  declared  hostile  735 

of  the  principal  duties  imposed  by  a  state  of  neutrality  735 
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Insurances  on  articles  contraband  of  war.     (See  Contraband  of  War) 
Insurances  on  voyages  or  trading  adventures  in  violation  of  blockade. 

(See  Blockade,  breach  of) 
Insurances  on  neutral  ships  engaged  in  privileged  colonial  or  coasting 
trade, 
all  insurances  to  protect  neutral  ships  engaged  in  privileged  trade 
of  the  enemy  are  void  747 

Insurance  of  enemy's  goods  on  board  neutral  ships,  and  neutral  goods 
on  board  enemy's  ships, 
free  ships  do  not  make  free  goods  748 

neutral  carrying  enemy's  goods  entitled,  on  seizure,  to  ftill  iVeight       748 
insurances  on  enemy's  goods  on  board  neutral  ships  cannot  be 

enforced  in  the  belligerent  courts  749 

aUter  in  those  of  the  neutral  749 

insurance  on  goods  of  other  neutral  owners  on  board  the  same  ship, 
but  not  covered  by  the  same  policy,  may  be  enforced  in  the 
belligerent  courts  749 

neutral  property  is  free  of  seizure  on  board  enemy's  merchant  ships      749 
not,  however,  on  board  armed  ships  of  the  enemy  750 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY  DOCU- 
MENTED. Ship  must  be  furnished  with  all  proper  proofii  of  national 
character  L  689 

what  proofs  of  national  character  'are  required  by  the  law  of  nations 

623-^25 
she  must  also  have  all  documents  required  by  international  treaties  693 

but  not  such  as  are  only  required  by  private  ordinances  of  the  captor 

state  693 

where  ship  is  condemned  for  want  of  proper  documents,  the  underwriter 
most  show  that  they  were  required  either  by  the  law  of  nations  or 
intei^ational  treaties  693 

and  most  specify  by  what  treaties  they  are  made  requisite  693 

whether  ship  be  or  be  not  warranted  or  represented  neutral,  the  condition 

is  equally  implied  that  she  shall  be  properly  documented  689 

in  case  of  warranty  or  representation  the  underwriter  is  discharged  if 

she  sailed  without  them  626 

in  other  cases  only  if  she  be  seized  without  them  689 

in  order  to  discharge  the  underwriter,  by  breach  of  this  implied  con- 
dition, the  ship's  condemnation  must,  on  the  &ce  of  it,  appear  to  have 
proceeded  on  the  want  of  proper  documents  691 

it  is  enough  if  this  can  be  inferred  from  the  whole  of  the  foreign 

sentence  taken  together  692 

a  neutral  ship  must  have  all  proper  documents  of  national  character, 
even  though  their  production  would  have  subjected  her  to  condemna- 
tion 692 
the  implied  condition  to  carry  proper  documents  stands  on  a  different 

ground  to  the  implied  warranty  of  seaworthiness  690 

and  consequently  its  breach  is  attended  with  different  results  690 

only  discharges  the  underwriter  in  cases  where  the  insurance  is  by,  or 
on  behalf  of,  the  shipowner  694,  695 

IMPLIED  WARRANTIES.    (See  Seaworihiness) 

4  T 
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INDEMNITY  the  sole  object  of  the  contnct  of  marine  insunuioe  i  a 

completeness  of  depends  on  the  adequacy  of  the  sum  insured  to  coTer 

the  yalue  of  the  property  at  risk  8 

nature  of  the  indemnity  practically  obtained  by  the  general  mode  <^  in- 
surance adopted  in  this  country  10,  11.  300— 303 
the  policy  is  not  a  perfect  contract  of  indenmity  8. 11.  iL  1110 
proposed  mode  of  insurance  so  as  to  secure  for  the  assured  a  complete 

indemnity  against  average  loss  on  goods  iL  975 — 977 

in  valued  policies  on  ship  the  assured  may  recover  more  than  a  full 
indenmity  in  case  of  total  loss  iL  1105 — 1110 

INDIAN  ISLANDS,  meaning  of  term  in  policy,  includes  the  llaoritiiis  L  78 

INDORSEE  AND  INDORSEE  OF  BILL  OF  LADING.  Indonee  <^  bin 
of  lading  has  primd  facie  an  insurable  interest  in  goods  to  the  full 
extent  of  their  value  L  S47 

but  where  the  indorcer  intends  thereby  only  to  pass  a  limited  interest  in 
the  goods,  he  retains  an  insurable  interest  247.  253 

INLAND  NAVIGATION.    Settling  on  piles  in  an  artificial  inland  navigation 

when  the  water  is  drawn  off  is  a  stranding  within  the  memorandum  iL  863 
goods  may  be  transported  by  inland  navigation  into  blockaded  port  with- 
out breach  of  neutrality  L  745 
INQUIRIES.    When  underwriter  bound  to  make  inquiries  as  to  the  meaning 

of  representation  L  527,  528 

INSURANCE  BROKER.    (See  Broker) 
INSURANCE  COMPANIES.    Exclusive  right  of  the  two  old  oompviies  to 

insure,  as  partners,  on  a  joint  capital  i.  4. 81 

abolished  by  5  G.  4.  c.  114.  4.  81 

companies  formed  since  that  act  82 

mode  of  effecting  policies  with  public  companies  13^  83, 84 

in  the  United  States  the  bulk  of  marine  insurance  business  is  in  the  hands 

of  companies  81,  note  (c) 

here  it  is  chiefly  carried  on  by  private  underwriters  82 

clubs  or  associations  of  shipowners  for  mutual  assurance.     (See  Mmtmal 

Assurance)  85 

mode  of  proceeding  on  the  policy  against  the  two  old  companies  iL  1248 

their  power  to  plead  the  general  issue  by  statute  1248.  1288 

style  by  which  they  are  sued  1250 

mode  of  declaring  against  the  new  companies  1248 

precedents  of  declarations  referred  to  1250. 1254 

INSURED,  who  may  be.    (See  Alien  Enemies) 

how  described  in  policy.    (See  Description  of  AtSMrtd  ni  Pttky) 
INSURABLE  INTEREST. 

I.  Of  insurable  interest  generally, 
no  one  can  insure  without  having  an  insurable  interest  L  229 

meaning  of  the  words  **  insurable  interest "  229 

what  constitutes  an  insurable  interest  229 

nature  of  insurable  interest  as  explained  by  Mr.  J.  Lawrence  in  Locena 

v.  Crawfurd  230 

inchoate  rights  founded  on  titles  subsisting  at  the  time  of  loss*  and  expect* 

ancies  coupled  with  present  existing  titles,  are  in«piTHMf  interests       230 
insurable  interest  in  freight  230 

insurable  interest  in  expected  profits  231 

insurable  interest  in  bottomry  and  respondentia  loans  231 
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the  expectation  of  an  expectation  \b  not  an  insurable  interest  231 

in  all  cases  it  most  be  alleged  and  proved  that  the  interest,  in  respect 

of  which  the  insurance  is  effected,  was  subsisting  at  tfte  time  of  Ion      231 
but  it  need  not  be  subsisting  at  the  time  of  effecting  the  policy  232 

a  party  who  has  been  interested  during  the  risk,  but  has  parted  with 

his  interest  brfore  the  lots  cannot  sue  on  the  policy  232 

aUter^  if  he  haye  not  parted  with  his  interest  till  after  the  lote  232 

on  a  policy  **  lost  or  not  lost"  the  assured  may  recoyer  for  an  ayerage 

loss,  though  not  interested  in  the  subject  of  insurance  till  after  it 

occurs  233 

defeasible  interest  giyes  a  title  to  insure  233 

the  power  to  abandon  is  only  a  criterion  of  insurable  interest  in  those 

cases  where  the  subject  insured  is  capable  of  abandonment  233 

II.  Of  the  different  kinds  of  interest  that  giye  a  title  to  insure, 

1.  Insurable  interest  in  freight, 

the  assured  must  haye  a  title  to  the  ship  subsisting  at  the  time  of 

loss  235 

shipowners  not  properly  registered  cannot  recoyer  on  a  policy  on 

freight  236 

a  party  insuring  freight  must  haye  an  inchoate  right  thereto  236 

what  necessary  to  giye  an  insurable  interest  on  freight,  where  it 

is  payable  on  delivery  of  the  goods  237 

where  it  is  the  hire  of  the  ship  under  charter-party  237 

the  shipowner  has  an  insurable  interest,  quA  freight,  in  the  profit 

he  expects  to  make  by  carrying  his  own  goods  in  his  own  ship  238 
if  the  charterer  has  made  advances  in  part  payment  of  firaght  he 

has  an  insurable  interest  therein,  qua  freight  238 

so  he  has  in  protecting  himself  against  liability  for  dead  freight       238 

2.  Insurable  interest  in  profits  and  commissions, 

some  probable  proof  must  be  giyen  that  profits  would  in  fact 

haye  been  realised  238,  239 

formerly  considered  sufficient  to  show  the  generally  profitable 

nature  of  the  trade  on  which  the  goods  were  embarked  239 

latterly  the  English  courts  haye  required  more  positive  proof  239 

in  the  United  States  proof  of  this  kind  is  not  required  239 

besides  a  probable  expectation  of  profit,  the  assured  must  also 
haye  a  present  subsisting  title  to  the  subject-matter  out  of 
which  the  profits  are  expected  to  arise  239 

commissions  in  this  respect  stand  on  the  same  ground  as  profits 

241—243 

3.  Insurable  interest  in  bottomry  and  respondentia, 

nature  of  bottomry  loans  243 

lender  on  bottomry  has  an  insurable  interest  in  the  safety  of  the 

ship  243 

in  order  to  giye  him  such  interest,  the  money  secured  by  the  bond 

must  be  made  to  depend  on  the  arrival  of  the  ship  243,  244 

the  borrower  on  bottomry  has  no  insurable  interest,  except  in  the 

surplus  243, 244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c  37.  s.  5.  as  to  insurance  <&  bottomry  and 

respondentia  loans  in  the  East  India  trade  245 

4t  2 
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4.  Insurable  interest  of  consignees,  fiictors,  or  agents.     (See  Com" 

signet  and  Contignor) 

5.  Insurable  interest  of  mortgagor  and  mortgagee, 

the  mortgagee  has  an  insurable  interest  in  respect  of  his  debt  251 

and  the  mortgagor  in  respect  of  his  equity  of  redemption  251 

hence  mortgagee  to  whom  goods  have  been  consigned  may  inrare 
the  legal  interest  on  his  own  account,  and  the  equitaJblB  interest  on 
account  of  his  principal  251 

mortgagee  of  ship  may,  even  since  the  registry  acts,  protect  his 
interest  in  the  ship  by  a  general  policy  252 

in  case  of  loss  he  can  only  avail  himself  of  the  proceeds  of  snch 
policy  to  the  extent  of  the  mortgage  debt  252 

unless  it  appears  that  he  intended  to  cover  the  interest  of  the  mort- 
gagor also  252 

otherwise,  if  he  retains  the  surplus,  it  may  be  recovered  back  fitnn 
him  by  the  underwriters  as  money  had  and  received  to  their  ose    252 

mortgagor  has  an  insurable  interest  in  the  mortgaged  property  to 
its  full  value  252 

so  has  the  indorser  of  a  bill  of  lading,  who  only  intends  to  pass 
thereby  a  limited  interest  in  the  consignment  253 

so  has  the  shipper  of  goods,  even  after  he  has  made  out  the  bill  of 
lading  and  invoice  in  the  name  of  a  party  who  has  advanced 
money  on  them  253 

creditor,  to  whom  goods  are  consigned  as  a  collateral  security,  has 
an  insurable  interest  in  them  to  the  amount  of  his  debt  253 

the  pledgee  of  the  bill  of  lading,  with  whom  a  policy,  effected  by 
the  consignees  in  their  own  names,  has  been  deposited  as  an 
additional  security  for  advances,  may  sue  on  such  policy  in  his 
own  name  253 

a  trustee  has  an  insurable  interest  to  the  full  value  of  the  trust  pro- 
perty 253 

6.  Insurable  interest  of  vendor  and  vendee, 

vendor  who  has  not  absolutely  parted  with  all  his  interest  before  the 
loss,  may  insure  in  respect  of  snch  interest  as  he  retains  254 

vendee  in  whom,  by  terms  of  sale,  the  property  in  goods  is  not  to 
vest  tUl  arrival^  has  no  insurable  interest  therein  if  lost  before 
that  time  254 

quenfy  whether,  where  goods  are  stopped  m  tranaitUy  the  assignee  of 
insolvent  vendee  can  recover  on  a  policy  effected  by  the  vendee, 
on  his  own  account,  in  respect  of  loss  occurring  before  the  right 
to  stop  m  transitu  has  been  exercised  255,  256 

remarks  on  case  of  Clay  v.  Harrison  257 

specific  appropriation  by  vendor,  and  acceptance  by  vendee  of  a 
particular  cargo,  vests  in  the  latter  an  insurable  interest  in  such 
cargo  257 

[  7.  Insurable  interest  of  shipowner  and  charterer,  in  ship,  freight,  &c 

shipowner  has  an  insurable  interest  in  ship,  even  though  hired  by 
a  charterer,  who  covenants,  in  case  of  loss,  to  pay  her  full  value      258 

charterer  also  has  an  insurable  interest  in  the  same  ease  258 

generally  speaking  the  shipowner  alone  has  an  insurable  interest  in 
freight  258 
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charterer  who  employs  ship  in  carrying  goods  on  freight,  has  an 
insnrahle  interest  in  freight  258 

and  in  the  profit  arising  from  th<i  carriage  of  his  own  goods  in  his 
own  ship  259 

the  owner  who  sells  his  ship,  reserving  right  to  freight  for  the 
Toyage,  has  an  insurable  interest  in  such  Areight  295 

charterer  has  an  insurable  interest  in  protecting  himself  against  loss 
by  dead  freight  259 

snd  in  money  advanced  in  part  payment  of  freight  260 

bnt  can  only  insure  this  interest  as  freight  where  it  distinctly  ap- 
pears on  the  fiice  of  the  charter-party  that  the  money  advanced 
is  in  part  payment  of  freight  260 

where  this  does  not  distinctly  appear,  the  advance  is  regarded  as  a 
mere  loan  by  the  charterer,  in  respect  of  which  he  has  no  in- 
surable interest  qu&  freight  261 

charterer  has  an  insurable  interest  in  payments  made  at  the  out- 
port  in  respect  of  port  charges  and  incidental  expenses  261 

query^  whether  he  can  insure  this  as  freight  262 

8.  Insurable  interest  of  captors,  &c 

the  officers  and  crew  of  a  ship  of  war  have  an  insurable  interest 
under  the  prize  acts,  in  a  prise  taken  flagrante  betto  by  the  sea 
and  land  forces  jointly,  even  without  a  grant  from  the  crown  262 

this  is  on  the  ground  that  they  have  a  right  vested  by  the  prize  acts    263 

they  have  not,  generally  speaking,  an  insurable  interest  on  the 
ground  of  a  mere  expectation  of  grant  from  the  crown,  coupled 
with  possession  263 

opinions  on  this  point  of  Lord  Mansfield,  Lord  Eldon,  Lord  Ellen- 
borough,  and  C.  J.  Tindal  263,  264 

captors  in  possession  of  a  prize  have  an  insurable  interest,  because 
liable  to  pay  costs  and  charges  if  the  possession  have  been  im- 
properly taken  265 

case  of  the  Dutch  commissioners  (Lucena  v.  Crawftird)  266 

Judgment  of  the  Court  of  King*s  Bench  267 

of  the  Exchequer  Chamber  '  267 

of  Mr.  J.  Lawrence  and  Lord  Eldon  in  the  House  of  Lords  268 

Lord  Eldon's  definition  of  insurable  interest  269 

case  sent  down  for  new  trial  on  a  collateral  ground  269 

final  result  of  the  case  269 

is  adverse  to  all  cliums  of  interest  founded  on  mere  contingent 
grants  from  the  crown  269 

the  captors  of  a  ship  taken  not  as  prize  of  war,  but  merely  under  an 
order  in  council  to  detain  and  bring  into  port,  have  no  insurable 
interest,  in  their  own  right,  on  the  ground  of  an  expected  grant 
from  the  crown  270 

aliter^  where  the  ship  is  taken  as  prize  of  war,  and  the  captors  have 
a  right  under  the  prize  acts  271 

in  all  these  cases,  however,  an  insurable  interest  vests  in  the  croum 
immediately  on  the  ship's  capture  272 

policy  effected  by  captors,  not  having  themselves  an  insurable  in- 
terest, may  enure  to  the  benefit  of  the  crown  by  subsequent 
adoption  272 
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such  adoption  will  be  good,  though  made  more  than  a  year  after 

subscription  of  policy  S73 

expreat  ratification  by  the  crown  is  not  necessary  273 

expectation  of  grant  fVom  the  crown  can  only  giTe  an  insurable 
interest  (if  at  all)  where  the  practice  of  making  such  grant  is 
uniform  and  invariable  274 

hence  the  owner  of  a  French  whaler  held  to  have  no  inaorable 
interest  in  a  bounty  sometimes,  but  not  always,  granted  by  the 
French  government  274 

9.  Other  cases  of  insurable  interest, 
tbe  owner  of  the  caryo  has  no  insurable  interest  in  the  ship  274 

the  holder  of  a  bill,  drawn  by  the  captain  abroad  for  the  ship's  ex- 
penses, may,  on  the  bill  being  dishonoured,  insure  the  amount 
for  his  own  benefit  275 

there  can  be  no  insurable  interest  in  bills  drawn  on  a  contingency    275 
the  master  who  buys  in  ship  and  cargo  has  no  insurable  interest 
therein,  unless  such  repurchase  be  ratified  by  those  whom  it  may 
concern  27€ 

the  shipper  of  goods  does  not  acquire  an  insurable  interest  in  ship 
by  defraying  the  expense  of  repurs  276 

INTEREST,  AVERMENT  OF.    (See  Declaration) 

INSURABLE  INTEREST,  PROOF  OF.    Proof  of  interest  in  thip  1326 

proof  of  acts  of  ownership  prima  facie  sufficient,  even  where  it  appears 

that  there  has  been  a  transfer  of  title  1326 

appointment  and  employment  of  captain  1326 

directing  the  loading  of  ship  and  paying  of  crew  1326 

ordering  stores  1327 

registry  or  certificate  need  never  be  produced  in  first  instance  1327 

but  if  produced,  and  plaintiff's  name  omitted,  it  is  conclusive  to  disprove 

interest  1327 

its  production,  however,  with  plaintiff's  name  inserted,  is  not  even  prima 

facie  evidence  of  insurable  interest  without  proof  of  acts  of  ownership  1328 
entry  in  register  book,  stating  that  certificate  had  been  granted  on 
plaintiff's  affidavit,  is  not  good  secondary  evidence  of   insurable 
interest  132g 

broker  who  has  effected  insurance,  and  accounted  for  premiums  with 
his  principals,  cannot  set  up  the  register  against  their  claim  for  a  loss 
paid  to  him  as  agent  1328 

proof  of  insurable  interest  in  freight  1329 

proof  of  insurable  interest  in  goods  1329 

bill  of  lading,  effect  of,  in  evidence  1829 

where  limited  by  the  words  "  contents  unknown"  1329 

query,  whether  it  is  ever  per  se  conclusive  evidence  of  the  shipment  of 

the  goods  1329 

payment  of  price  of  goods  as  proof  of  insurable  interest  •  1330 

a  copy,  kept  at  the  Custom  House,  of  the  searcher's  report  of  the  cargo 

is  admissible  in  evidence  to  prove  insurable  interest  in  the  goods  1330 

proof  of  insurable  interest  in  bottomry  1330 

respondentia  bond  no  proof  of  interest  in  goods,  except  by  usage  1330 

tinder  an  averment  of  interest  in  the  whole,  plaintiff  may  proTe  an  in* 

terest  in  part  ,  1331 
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a  fortiori  proof  of  a  greater  interest  will  support  averment  of  a  smaller    1331 
in  open  policies  plaintiff  must  prove  the  insurable  value  of  his  interest 

at  the  beginning  of  the  risk  133 1 

in  valued  policies  the  valuation  is  taken  as  the  insurable  value  of  the 

interest  1331 

effect  of  valuation  in  the  policy  as  an  admission  of  the  amount  of  in- 
surable interest  1332 
nature  of  proof  where  in  valued  policies  only  part  has  been  risked  and 

lost  1332 

proof  of  interest  in  parties  suing  on  the  policy, 
where  interest  is  not  averred  in  the  alternative,  it  must  still  be  proved 

as  laid  1333 

proof  of  interest  averred  in  a  firm  1333 

proof  that  interest  has  accrued  during  risk  and  at  time  of  loss  sufficient   1333 
or,  in  policies  ''lost  and  not  lost,**  at  any  time  during  the  voyage  1333 

assignment  of  interest  in  thing   insured  before  loss  does  not  sustain 

allegation  of  interest  during  risk  and  until  loss  1333 

assignment  after  loss  immaterial  1333 

INTERMEDIATE  PORT,  stopping  at,  is  a  deviation,  without  leave  for  that 

purpose  in  the  policy  L  354,  355 

except  where  there  is  an  usage  so  to  do  354,  355 

INTERMEDIATE  VOYAGE,  sailing  on,  in  general  discharges  the  under- 

writer  i.  355 

even  though  the  policy  contains  most  extensive  liberty  to  touch,  stay,  &c^376 
unless  entered  upon  in  fbrtherance  of  the  original  adventure  375 

or  in  accordance  with  the  general  course  of  trade  355 

as  in  the  Newfoundland  trade  355 

INVOICE  PRICE,  at  port  of  shipment,  the  true  standard  of  insurable  value 

in  open  policies  L  329 

IRON  WORK.    Thirds  generally  deducted  for  repair  of  iron  work  iL  984 

but  not  for  replacing  anchors  984 

decay  of^  is  unseaworthiness  L  677.  679 

JETTISON.     What  it  U  ii.  887 

goods  which,  if  jettisoned,  are  not  contributed  for  888 

deck  goods,  unless  where  so  carried  by  usage  of  trade  888 

of  which  underwriter  is  presumed  to  have  notice  888 

exposure  of  goods  in  lighters  to  lighten  or  float  ship  in  port  of  distress 

is  regarded  as  a  jettison  889 

not  so  where  this  is  done  at  port  of  destination  889 

damage  done  by  jettison  is  contributed  for  890 

80  is  freight  lost  in  goods  jettisoned  890 

JEWELS,  when  shipped  as  merchandise,  are  covered  under  a  general  policy 

"on  goods*'  1.212 

and  contribute  in  general  average  iL  918 

aiiter,  where  worn  or  carried  about  the  person  of  passengers  918 

valuation  of,  for  purposes  of  general  average  contribution,  when  packed 

as  articles  of  inferior  value  930 

JOINT  INSURANCE.     Where  parties  are  jointly  interested  in  the  thing 

insured,  their  interest  must  be  averred  as  joint  in  the  declaration      iL  1268 
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where,  however,  the  policy  is  in  the  name  of  teTeral,  bat  onlj  one  is  in- 
terested in  the  thing  insured,  the  action  may  be  in  his  name  alone         1268 
JURISDICTION  OF  COURTS.    The  superior  courts  of  law  are  the  proper 

tribunals  for  trying  actions  on  policies  iL  1S45 

their  jurisdiction  cannot  be  ousted  by  agreement  to  refer  to  arlntration     1245 
aUter,  where  award  has  been  made,  or  reference  is  pending  1245 

courts  of  equity,  generally  speaking,  have  no  jurisdiction  in  questions 

of  insurance  1245 

but  in  cases  of  mistake  they  will  reform  the  policy  1245 

or  compel  trustee  to  permit  his  name  to  be  used  in  actions  on  the  policy  1245 
will  compel  disclosures  of  fact  1246 

or  order  policy  to  be  surrendered  and  cancelled  in  cases  of  fraud  1246 

when  they  will  grant  injunction  on  captain  1246 

courts  of  equity  have  no  peculiar  jurisdiction  in  cases  of  general  BTerage 

contribution  1246 

where  policy  is  so  framed  that  an  action  at  law  will  not  lie  upon  it,  the 
proper  mode  of  proceeding  is  by  bill  in  Chancery  1247 

JURY,  PROVINCE  OF  COURT  AND.    Jury  are  sole  judges  of  the  qnestioD 

whether  a  given  ship  on  a  given  voyage  is  "  out  of  time  "      L  543.  iL  1315 
the  general  question  of  the  materiality  of  a  concealment  is  for  the  jury 

L  543.  ii.  1314 
but  judge  ought  to  take  care  they  are  not  misled  by  the  evidence  1314 

and  court  will  send  back  case  for  new  trial  if  they  think  jury  have  de- 
cided wrongly  1314 
jury  are  proper  judges  of  the  question,  whether  the  master  in  selling 

acted  as  a  prudent  owner  would  if  uninsured  1316 

whether  notice  of  abandonment  has  been  given  in  proper  time  is  a  qnes- 

tion  for  the  court  1316 

seaworthiness  is  a  question  for  the  jury  1315 

questions  relating  to  mercantile  usages  are  for  the  jury  1313 

the  meaning  of  technical  and  doubtful  terms  is  for  the  jury  1314 

the  construction  of  the  policy  for  the  court  1314 

in  cases  of  deviation,  it  is  for  the  jury  to  say  what  is  the  legal  course  of 

the  voyage  1315 

for  the  court  to  decide  whether,  on  the  construction  of  the  policy,  there 

has  been  a  deviation  1315 

whether  notice,  in  fact,  of  blockade  has  been  given  is  for  the  jurj  1315 

whether  implied  notice  is  for  the  court  1315 

extent  of  interest  intended  to  be  covered  by  the  policy  is  for  the  jury       1S16 
so  whether  reasonable  skill  and  care  has  been  exercised  1316 

LABELS,  what  they  are  in  insurance  law  L  14 

practice  as  to  handing  about  to  underwriters  14 

are  not  available  in  evidence  in  this  country  for  want  of  stamp  49 

nor  do  they  constitute  a  binding  contract  of  insurance  49 

aliter,  in  the  United  States  49 

LADING  PORT,  OR  PORTS.     Risk  on  goods  only  commences  from  their 

loading  on  board  416 

under  policies  "  at  and  from"  only  attaches  on  goods  loaded  oa  board  ai 
the  terminus  a  quo  41g-..420 
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except  where  the  policy,  od  the  face  of  it,  is  clearly  intended  to  protect 

goods  landed  elsewhere  420 

effect  of  the  words  "  wheresoever  loaded  "  420 

where  consistent  with  the  general  scope  of  the  policy,  all  places  at  which 

the  ship  has  liherty  to  touch  and  stay  may  be  regarded  as  loading  porta    423 
insorance  "  at  and  from  port  of  lading  "  means  a  single  place  448 

LAND  CARRIAGE,  RISK  OF,  may  be  covered  under  a  special  count  on  a  f--^ 
policy  in  common  form  ii.  843 

LAW  OF  NATIONS.  Neutrality  can  only  be  forfeited  by  breach  of  the  law 
of  nations,  not  by  violating  the  private  ordinances  of  a  belligerent 
state  i.  649 — 651 

condemnation  of  foreign  prize  court  is  only  a  forfeiture  of  neutrality 

when  it  proceeds  on  a  breach  of  the  law  of  nations  643 

of  risks  illegal  by  the  laws  of  nations  as  they  affect  belligerents  and 
neutrals  i.  725 — 750 

LAWFUL  TRADE.    Insurance  of  ship  on  any  **hwftd  trade'*  means  trade 

in  which  she  is  employed  by  her  owners  iL  825 

LEAKAGE  AND  BREAKAGE,  loss  by,  when  ordinary,  not  covered  by  the 

policy  ii.  759 

aUter,  when  extraordinary,  and  caused  by  the  labouring  and  pitching  of 

the  ship  759 

even  though  the  stowage  may  not  have  been  disturbed  759 

ordinary  amount  of  leakage  and  breakage  not  fixed  in  this  country  760 

but  is  so  in  the  United  States  and  in  France  760 

LEAK,  when  caused  by  violent  operation  of  peril  insured  against,  is  average    iL  757 
otherwise  is  wear  and  tear  757 

LEAKINESS  arising,  without  adequate  cause,  soon  after  sailing,  presumptive 

proof  of  unseaworthiness  i.  675 — 678.  686 — 688 

LEE-SHORE,  loss  by  crowding  press  of  sail  to  avoid,  not  general  average       iL  896 
LEGHORN,  PORT  OF.     Risk  ends  on  certain  descriptions  of  goods  when 

landed  at  the  Lazaretto  i.  69 

LENDER  ON  BOTTOMRY  has  an  insurable  interest  in  the  safety  of.the  ship  L  243 
LETTERS  OF  MARQUE.     (See  Deviation  and  Change  of  Risk) 

carrying  letters  of  marque  without  leave  on  board  a  trading  ship  once 

held  to  discharge  the  underwriter  as  a  temptation  to  deviate  L  391 

a/iVer,  now  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  her  course 

for  the  purpose  of  self-defence  392 

but  not  to  cruise  or  make  prizes  392 

she  may  attack  and  capture,  if  she  can  do  so  without  getting  out  of  her 

course  393 

can  she  alter  her  course  to  chase  a  strange  sail  393 

law  as  laid  down  by  Mr.  J.  Story  in  the  United  States  394 

she  may  delay  in  order  to  man  a  prize  justifiably  captured  394 

LIBERTY  TO  CARRY  LETTERS  OF  MARQUE,  TO  CRUISE,  etc 

clauses  giving  such  liberty  to  be  strictly  construed  L  395 

construction  of  clause  **  with  or  without  letters  of  marque  "  395 

can  ship  under  such  clause  chase  f  395 

she  certainly  cannot  cruise  395 

liberty  to  "chase,  capture,  and  man  prizes"  gives  no  liberty  to  carry 
them  into  port  896 
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unless  such  port  be  in  the  regular  course  of  the  yoyage  396 

liberty  *'  to  capture,  man,  and  see  into  port"  gives  no  right  of  delaying  in 
port  till  prize  is  repiured  396 

liberty  "  to  cruise  on  the  other  side  of  Cape  Horn  '*  gives  no  liberty  to 
cruise  on  this  side  396 

liberty  **  to  cruise  six  weeks  **  means  six  successive  weeks  395 

LIBERTY  TO  TOUCH,  STAY,  AND  TRADE.    (See  Deviation  and  Change 
of  Risk) 

construction  of  these  clauses  L  364 

the  precise  wording  of  the  clauses  not  so  much  attended  to  as  the  general 
scope  of  the  policy  364 

classes  under  which  the  cases  range  themselves  363 

Cases  where  the  question  is  wJtat  ports  may  be  visited  365 

the  port  must  be  in  the  course  of  the  voyage,  and  the  object  for  which  it 
is  visited  within  the  scope  of  the  adventure  865 

a  liberty  to  touch  and  stay.  &c.,  in  general  only  confers  a  power  of  Tisit- 
ing  such  ports  as  lie  in  the  direct  course  of  the  voyage  365 

this  is  especially  so  where  there  are  words  in  the  policy  fitvonring  this 
construction  365 

if,  however,  the  purpose  be  within  the  scope  of  the  adventure,  and  the 
words  of  the  policy  sufficiently  extensive,  the  ship  may  visit  ports 
that  lie  wide  of,  or  even  diametrically  opposite  to,  the  usual  course  of 
the  voyage  367,  368 

where  the  general  scope  of  the  adventure  is  to  trade,  ship  may  discharge 
and  take  in  goods,  though  the  deviation  clause  mentions  only  bxui- 
ing  ports  370 

or,  in  order  to  complete  her  cargo,  sail  to  and  take  in  goods  at  a  port 
lying  directly  out  of  the  usual  and  direct  course  of  the  voyage  insured    371 
Cases  where  the  question  is  for  what  purpose  the  port  was  visited^ 

unless  the  purpose  for  which  the  port  was  visited  be  within  the  80(^  of 
the  adventure,  it  will  be  a  deviation  to  visit  it,  though  within  the  limits 
of  the  voyage  insured  373 

delay  at  intermediate  port  to  take  in  cargo  not  contemplated  by  the  policy, 
whereby  ship  loses  convoy,  is  a  deviation  373 

so  putting  in  to  obtain  information  ybr  the  purposes  of  another  vojfoge  374 

so  stopping  to  ddiver  goods  where  the  ship  had  only  liberty  to  had^  and 
the  policy  only  contemplated  a  loading  374 

however  exten9ive  the  language  of  the  clause,  the  ship  will  not  be  pro- 
tected by  it  on  a  distinct  voyage,  not  connected  with  that  insured    375, 376 

cases  where  ship  having  originally  put  into  an  authorised  port  for  a  jus- 
tifiable purpose,  trades  there  without  express  leave  so  to  do  737 

such  trading,  though  not  expressly  authorized  by  the  policy,  will  not 
amount  to  a  deviation,  unless  it  varies  the  risk  378 

this  principle  established  as  to  policies  on  ship  378 

as  to  policies  on  goods  379 

if,  however,  any  additional  delay  be  caused  by  such  trading,  it  is  a 
deviation  380 

even  where  the  delay  is  partly  for  a  purpose  connected  with  the  mun 
object  of  the  adventure  380 

alitery  if  no  additional  delay  is  caused  381 
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summary  of  the  positions  established,  as  to  the  construction  of  clauses 

giving  liberty  to  touch  and  stay  382 

LICENSE  TO  TRADE  WITH  THE  ENEMY.     The  Ucensing  system  of 

the  last  war  L  731 

not  likely  to  recur  731 

construction  of  licenses  to  export  731,  732 

construction  of  licenses  to  import  733 

duration  of  licenses  733 

proof  of  licenses  which  are  lost  734 

LICENSE  TO  SAIL  WITHOUT  CONVOY.   Want  of  Hcense  to  saU  without 

convoy,  avoids  insurance  even  by  the  owner  of  goodt  L  719 

cases  as  to  the  sufficiency  of  such  license  719,  720 

LIEN  OF  BROKER  ON  POLICY.     Policy,  when  effected,  is  the  property 

of  the  assured,  subject,  while  in  the  broker's  hands,  to  his  lien  for  pre- 
miums, commissions,  &c.  139 
even  if  broker  parts  with  policy,  this  lien  revives  on  repossession  140 
where  broker  is  employed  directly  by  the  assured  himself^  his  right  of 

lien  is  clear  140 

not  so  where  employed  by  an  agent  140 

in  this  case  the  rule  is,  that  the  broker  has  no.lien  as  against  his  immediate 

employer,  if  he  knew  him  to  be  only  acting  for  others  140 

aZtVer,  when  he  neither  knew,  nor  can  be  presumed  to  have  known,  this  140, 141 
the  consignee  effecting  a  policy,  by  directions  of  his  consignor,  has  a  lien 

thereon  to  the  extent  of  his  balance  142 

and  may  enforce  this  lien  as  against  the  indorsee  of  the  bill  of  lading  142 

the ,  broker  who  has  effected  policy  for  consignee,  has  no  sub-lien  as 

against  him,  unless  ignorant  of  his  insuring  as  agent  142 

a  mere  depository  of  the  policy,  though  he  may  have  made  advances  on 

it,  has  no  lien  142 

LIGHTENING  THE  SHIP.     Goods  thrown  overboard  to  Ughten  the  ship 

give  a  claim  to  general  average  contribution  ii.  888 

so  where  they  are  put  into  lighters  for  the  same  purpose  off  a  port  of 

distress  889 

not  so  where  this  is  merely  done  at  the  port  of  destination  889 

LIGHTERS.    Whenever,  by  usage  of  the  port,  goods  are  sent  from  ship  to  shore 

in  lighters,  risk  on  them  continues  till  landed  i  429 

this  is  so  in  the  port  of  Ix>ndon  429 

risk  continues  on  cargo  while  being  run  ashore  in  launches  in  Spanish 

smuggling  trade  430 

or  in  shallops  in  West  India  plantation  trade  430 

so  the  river  navigation  from  Cronstadt  to  St  Petersburgh,  &c,  is  at  the 

risk  of 'the  underwriters  430 

same  law  in  France  430 

but  assured  may  put  an  end  to  the  risk  by  taking  goods  on  board  his  own 

lighter  431 

or  by  otherwise  taking  them  into  his  own  care  and  possession  431 

LIGHTNING,  fire  caused  by,  is  a  loss  insured  against  under  the  word  ''fire** 

in  our  common  policies  ii.  806 

LIMITATIONS,  STATUTE  OF,  in  cases  of  barratrous  seizure  and  sale  of 

ship,  the  statute  begins  to  mn  not  from  the  time  of  seizure,  but  from 

the  time  of  sale  iL  826 

plea  of  ii.  1300 
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LIQUORS,  loss  on,  by  ordinary  leakage,  not  covered  by  the  policy  iL  759 

aUteTf  as  to  leakage  caused  by  the  violent  pitching  of  the  ship  in  a 

storm  759 

rale  in  United  States  and  France  as  to  leakage  760 

LLOYD'S,  meaning  of  the  term  1  4.  SS 

origin,  progress,  and  present  organisation  of  Lloyd's  4^  5.  82 

managed  by  a  committee  and  chairman  5 

public  and  private  room  83 

mode  of  effecting  policies  at  Lloyd's  13, 14 

comparison  of  this  mode  of  transacting  business  with  that  reaorted  to  in 

case  of  public  companies  84 

LLOYD'S  AGENTS,  their  office  and  appointment  83 

their  duty  to  forward  to  Lloyd's  marine  intelligence  from  all  parts  of  the 

world*  83 

their  duties  and  powers  defined  and  limited  by  printed  instructions  146 

a  Lloyd's  agent  cannot  make  up  or  sign  any  adjustment  of  Ion  so  as  to 

bind  the  underwriters  146 

nor  accept  notice  of  abandonment  146 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS,  what  they  are,  and  how  kept         83 

admissibility  and  effect  of  in  evidence  iL  1319 

as  proving  notice  to  underwriter  of  facts  contained  therein  1319 

have  been  admitted  to  prove  fact  of  capture  and  blockade  1319 

LLOYD'S  SHIPPING  REGISTER,  mode  in  which  it  is  prepared  iL  1320 

admissibility  in  evidence  of  1320,  1321 

LLOYD'S  ENGLISH  AND  FOREIGN  LISTS.    Contents  of  LIoyd*s  English 

lists  supposed  to  be  known  to  every  underwriter  L  562 

therefore  need  not  be  communicated  to  him  562 

alitor  of  Lloyd's  foreign  lists  562 

LLOYD'S,  USAGES  OF,  as  to  settlement  of  losses  in  account  between  broker 

and  underwriter  i.  74 

as  to  construction  of  warranty  to  be  free  of  mortality  and  jettison  73 

as  to  leakage  and  breakage  75.  iL  759 

as  to  sum  recoverable  in  open  policies  on  freight  L  75 

LOADING  PORTS.    (See  Lading  Ports) 

LOG  BOOK,  as  a  proof  of  neutrality  L  624 

of  compliance  with  warranty  to  sail  with  convoy  iL  1326 

LONDON  ASSURANCE  COMPANY,  establUhed  by  6  G.  1.  c.  18.  LSI 

form  of  suing  in  covenant  or  debt  iL  124;^ 

power  to  plead  general  issue  b/  statute  I24S 

form  of  plea  since  Reg.  Gen.  Trin.  T.  1  Vict  12^ 

form  of  memorandum  used  by  852.  note  (/) 

have  re-inserted  the  exception  **  unless  stranded  "  852 

specify  rice  and  saltpetre  among  the  enumerated  articles  852 

LONDON,  PORT  OF,  limits  of,  for  ships  clearing  outwards  L  587 

usages  of,  as  to  shipping  goods  into  public  lighters  429, 430 

LOSSES  BY  THE  PERILS  INSURED  AGAINST. 

I.  Loss  by  the  perils  of  the  seas, 

what  is  included  under  the  words  perils  of  the  seas  iL  793 

foundering  at  sea  793 

presumptive  proof  of  from  ship's  not  being  heard  of  793 

periods  after  which  ship  shall  be  presumed  lost  fixed  in  foreign, 
but  not  in  English,  law  793 
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cases  ihoiring;  tfler  what  timti  ship  ihall  be  deemed  lout  in  Engllih 

la«  794 

it  miut  be  ghoim  that  ship  sailed  on  tbe  voyage  ininred  79-1.  133S 

hot  if  this  be  proved,  it  is  not  necessary  to  call  witnessea  from 

abroad  to  prove  she  never  arrived  794.  1339 

even  though  tbe  crew,  or  part  of  Ibem,  ina;  have  been  n*ed,  tbe; 

need  not  be  called  799 

MpKreck  it  a  clear  peril  of  the  sea  79S 

different  kinds  of  sbipwreck  as  they  affect  the  mods  In  which,  and 

the  amoont  to  which,  the  assured  is  entitled  to  recover  795 

itnuiding  is  ■  peril  of  the  ses  796 

tbe  word  "  atranding,"  in  the  common  memorandum,  has  a  peculiar 

meaniDg  796 

stisoding  is  not  a  lou  bjr  the  perils  of  tbe  stss,  unless  it  takes  place 

In  the  usual  coarse  of  the  voyage  7)7 

damage  caused  to  ship  b?  being  blown  over  in  a  graving  dock  while 

repairing,  is  not  a  loss  bj  perils  of  the  seas  797 

tbe  ship  TDDSt  be  wsterbome  at  the  time,  otherwise  the  loss  is  not 

by  perils  of  the  seas  7S7 

thus  damage  caused  by  ship's  being  bilged  while  on  a  beach  fbr 

repairs,  where  she  was  water-reached,  but  not  water-borne,  is  not 

a  loss  b;  perils  of  the  sess  798 

even  though  the  casually  be  caused  b;  the  tide's  knocking  away 

the  shores  she  is  propped  up  with  798 

to  support  an  allegation  that  the  loss  was  by  perils  of  the  seas,  such 

perils  must  be  shown  to  be  its  proximate  cause  7SS 

ship  driven  on  enemy's  coast,  and  there  captured,  held  a  loss  by 

capture  798 

subsequent  total   loss  bj  capture  takes  away  right  [o  recover  a 

previous  average  loss  bj  stranding  7gs 

where,  however,  the  loss  by  the  stranding  is  in  itself  total,  it  may 

be  recovered  as  a  loss  by  perils  of  the  seas,  though  fbllowed  bj 

subsequent  capture  799 

loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  is  not  low 

by  perils  of  the  seas  799 

nor  m  this  country,  is  loss  assessed  to  make  good  the  damage  of  a 

collision  where  neither  party  is  proved  to  be  Id  fiwlt  80A 

loss  remotely  occasioned  by  barratry,  but  proximately  by  perils  of 

the  seas,  is  recoverable  under  the  latter  head  BOO 

o/ifer,  if  the  barratry  have  not  only  been  the  remote  occasion,  but 

the  direct  coadocing  cause  of  loss  800 

loas  by  shipping  seas,  &c.,  caused  by  a  merchantman  being  taken 

in  tow  by  a  man-of-war,  is  either  a  loss  by  perils  of  the  sea,  or 

by  detention,  &c.  80! 

but  the  words  perils  of  the  seas  do  not  comprise  all  accidents  h^ipen- 

ing  to  ship  on  goods  at  sea  801 

when  loss  of  live  stock  is  a  loss  "  b;  perils  of  tbe  seas,"  and  when 

"  by  mortality  "  801 

damage  to  the  bull  by  "wama"  is  generally  wear  and  tear,  and  not 

a  loss  by  perils  of  tbe  seas  80S 

damage  by  rots  803 
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loM  bj  cdUUioRy  different  poMible  cases  of  collision.  Lord  Stowell's 

enumeration  808 

liability  of  the  underwriter  in  these  different  cases 
where  there  is  no  &alt  on  either  side  804 

where  the  fkalt  rests  entirelj  with  the  master  and  crew  of  the 

other  Tessel  804 

when  it  is  impossible  to  ascertain  on  which  side  the  fimlt  lay,  qMoy^ 

whether  the  sum  assessed  on  each  ship  is  recoTeraUe  as  a  loss  by 

perils  of  the  seas  805 

opinions  of  foreign  jurists  on  this  point  805 

IL  Loss  by  fire, 

accidental  fire  a  peril  insured  against  806 

so  where  ship  is  burnt  to  prevent  hostile  capture  806 

underwriters  on  goodM  not  liable  for  their  spontaneous  combustion        806 
»embU :  underwriters  on  ship  would  be  806 

fire  occasioned  by  negligence  of  master  and  crew  is  a  peril  insured 

against  806 

a  policy  in  common  form  covers  risk  of  loss  by  fire  on  steamer  as 

on  any  other  ship  807 

III.  Loss  by  hostile  capture,  and  belligerent  seixure, 

what  capture  properly  is  807 

what  is  lawful  capture  806 

its  being  lawful  or  not  does  not  affect  the  underwriter's  liability  806 

generally  speaking,  it  is  a  constructive  total  loss  808 

the  property  is  not  changed  by  capture  undl  condemnation  809 

what  is  requisite  to  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering 

captured  ship  as  salvage  809 

so  for  money  paid  by  way  of  compromise  to  prcTent  oondemnatioii     809 
former  practice  as  to  ransoming  British  ships  810 

nature  of  a  ransom  bill  810 

actions  on  ransom  bills  declared  illegal  at  common  law  810 

and  the  practice  prohibited  by  the  legislature  810 

ship  empowered,  after  recapture,  to  prosecute  her  original  voyage,      811 
risk  of  British  capture  cannot  be  insured  against  by  British  under- 
writers 811 
treaty  stipulations  as  to  restoration  of  prises  made  after  peace  con- 
cluded                                                                                              813 
seizure  after  preliminaries  of  peace  signed  is  not  a  capture,  but  an 
arrest  of  princes                                                                                     813 

IV.  Loss  by  arrests,  detentions,  embargoes,  &c 

meaning  of  the  word  ** people**  in  the  clause  **  of  all  kings,  princes, 

and  people"  811 

what  an  arrett  is  as  distinct  from  a  c^>ture,  or  hostile  detention  813 

seizure  of  com  ship  by  the  cruisers  of  a  friendly  power  to  supply  a 

fisimished  garrison,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carrying  m 

neutral  ships  for  a4judication,  rather  resembles  capCore  than  arrest  813 
of  embargoes,  what  an  embargo  is  813 

an  embargo  laid  on  by  foreign  government  is  a  peril  insured  against, 

and  gives  the  assured  an  immediate  right  of  ahandcwcnt  814 
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ahter,  it  leemfl,  where  the  assured  is  himself  ft  subject  of  the  foreign 

goyemmeDt  814 

embargo  or  detention  by  the  home  government  stands  on  the  same 

footing  as  an  embargo  by  a  foreign  power  814 

foreign  law  as  to  this  point  815 

detention  by  a  friendly  power,  where  cargo  is  taken  out  and  paid 

for,  and  ship  suffered  to  proceed,  is  not  within  the  policy  816 

French  law  as  to  this  point  816 

y.  Loss  by  pirates,  rovers,  and  thieves, 

loss  on  goods  by  a  11106  boarding  the  ship  is  a  loss  by  pirates  817 

simple  theft,  unaccompanied  by  violence  (Jkrhtm),  is  not  a  peril 

insured  against  817 

but  fidls  on  the  owner  or  master  817 

robbery  (latrocinium),  when  committed  by  strangers,  is  a  peril  in- 
sured against  818 
held  in  United  States,  that  theft,  though  committed  by  the  crew, 

is  a  peril  insured  against  818 

plunder  of  goods  by  wreckers  is  a  peril  of  the  seas  818 

clause  in  Boston  policies  as  to  **  assailing  thieves  "  818 

VI.  Loss  by  barratry, 

1.  What  is  barratry  in  English  law, 

meaning  of  the  word  819 

trick  or  knavery  practised  by  the  master  against  his  owners, 
in  order  to  promote  hie  oum  ben^  at  their  expenee^  not 
essential  to  barratry  819 

any  gross  malversation  by  the  captain,  in  his  office,  is  bar- 

ratrous,  though  without  fhmd  820 

definition  of  barratry  820 

intent  to  injure  or  defhiud  owners  need  not  be  proved  where 

the  act  is,  on  the  &ce  of  it,  illegal  or  criminally  negligent        821 
alitert  where  it  is  not  so  821 

losses  arising  from  the  ignorance  or  mistake  of  the  captain  are 

not  barratrous,  unless  he  acted  against  his  better  judgment       821 
no  act  can  be  barratry  in  the  master  to  which  the  owners  are 
consenting  parties  822 

Cases  of  loss  by  barratry  822 

sailing  out  of  port  without  paying  port  dues  or  in  breach  of  an 

embargo  822 

breach  of  blockade  823 

if  clearly  shown  to  be  wilful  823 

resistance  to  right  of  search  or  attempt  at  rescue  823 

illegal  trading  without  instructions  fh>m  the  owners,  though 

with  a  view  to  their  benefit  823 

cruising  is  barratrous,  if  done  contrary  to  the  intention  and 

against  the  instructions  of  the  owners  824 

smuggling  on  the  voyage  is  barratry,  if  without  the  privity  of 

the  owners  825 

aliter^  if  owner  have  been  grossly  negligent  in  not  repressing 

the  smuggling  824 

mutinously  carrying  the  ship  out  of  her  course,  or  purposely 
running  her  ashore,  is  barratry  824 
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so  frundulenllj  procuring  her  lo  be  ■ 
cutting  ship's  cubli-,  contrary  lo  d 

she  drifts  on  rocks,  is  birratry 
eren  non-feaBsnce  inaj,  in  enlreme 
bnt  devialioD,  though  from  gross  i^ 

il  not  barratry 
nor  is  mistake  as  to  meaning  of  snil: 
devinUon  in  fraud  of  duty  to  ownei 

ledge,  is  barmtrj 

K>  il  dropping  anchor,  and  going  : 

for  captain's  own  privale  purpose! 

CO  is  delay  for  nniawful  and  fniudul 

deviation,  compelled  by  mntinous  v 

ralry  of  the  mnriQers.  bn!  not  of  I 

what  will  be  barratry  of  the  marine 

loM  may  be  alltged  to  be  by  barral 

also  caused  by  prisoners  of  war  oi 

S.  By  and  against  whom  liarrulry  me 

owntrs  and  charterers, 

DO  act  can  he  barratry  whith  is  aui 

ral  owners  or  the  owners  for  the 

taking  ship  oo  an  altered  voyage,  s 

thont  shipper,  hut  bj  directions  i 

nor  delivering  goods,  under  fdlse 

directions 
owners  of  ship,  having  chartered  I 
recover  as  for  a  loss  by  barratry, 
charterer's  agents 
barratry  cannot  be  comniitled  by  a 
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remotely  by  barratry,  it  may  be  recovered  either  as  a  loss 
•  by  perils  of  the  seas,  or  by  barratry  839 

so  where  proximately  caused  by  capture  839 

or  condemnation  as  enemy's  property  839 

but  sentence  of  condemnation  for  breach  of  blockade  is  no  con- 
clusive proof  of  barratry  839 
if  the  loss  be  merely  barratrous,  it  must  be  alleged  to  have 
been  by  barratry                                                                         840 
4.  Foreign  law  as  to  barratry, 

in  most  foreign  policies  the  word  has  the  same  sense  as  in  oar 

own  840 

in  some  it  is  a  risk  expressly  excepted  840 

in  others  inserted  841 

in  some  countries  barratry  by  masters  appointed  by  the  assured 

cannot  be  insured  against  841 

present  law  of  France  as  to  barratry  841 

former  law  there  841 

VIL  Of  losses  within  the  general  clause  **  all  other  losses  and  mis- 
fortunes. Sec** 
this  clause  covers  other  cases  of  sea-damage,  &c  of  the  like  kind 

with  those  specially  enumerated  842 

as  loss  of  one  British  ship  sunk  by  being  fired  into  by  another  842 

so  loss  of  goods  thrown  overboard  to  prevent  their  falling  into  the 

hands  of  the  enemy  842 

damage  to  ship  by  being  blown  overboard  in  a  graving  dock  843 

or  disabled  in  being  taken  out  of  dock  843 

loss  on  goods  in  the  course  of  being  conveyed  by  land  carriage  to 
their  port  of  loading  843 

VIII.  Losses  recoverable  as  the  legal  consequence  of  the  perils  insured 
against, 

1.  Loss  by  salvage, 

what  salvage  is  845 

when  and  to  whom  payable  845 

who  are  to  contribute  to  the  payment  845 

in  respect  of  what  property  contribution  is  to  be  made  845 

who  is  to  contribute  in  respect  of  freight  in  course  of  being 

earned  when  salvage  service  is  done  845 

principles  on  which  amount  of  salvage  is  regulated  846 

judgment  of  Sir  J.  Nicholl  in  the  Salacia  846 

liability  of  underwriter  for  salvage :  principle  on  which  it 

depends  846 

ssQvage  losses  are  not  claimed  by  a  special  count  847 

on  recapture,  amount  of  salvage  must  be  ascertained  before  it 
can  be  recovered  84 

2.  Loss  by  charges  incurred  in  labouring  for  the  defence,  safeguard, 

&c.  of  the  thing  insured, 
these  charges  may  be  recovered  either  as  an  average  loss  or 
as  money  paid  to  the  use  of  the  underwriters  848 

3.  Loss  by  necessary  expenditures, 

necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 
consequence  of  sea-perils  849 

4z 
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expenses  of  endeavoaring  to  procure  restoration  of  captored 

ship  849 

expenses  incurred  during  detention  by  embargo  849 

principle  on  which  such  expenses  are  or  are  not  recoTerable        850 

LOSS,  PROOF  OF  — 

1.  Fact  of  loss  —  how  proved  ii.  1337 

protest  of  captain  is  not  legal  evidence  in  chief  of  thia  ftct  1337 

what  is  proof  of  confiscation  1338 

presumptive  proof  of  loss  1338 

2.  Amount  of  loss — need  never  be  proved  where  loss  total  and  policy 
valued  1338 

proof  of  amount  of  loss  in  open  policies  1339 

in  case  of  total  loss  on  ship  1339 

in  case  of  average  loss  and  repairs  1339 

assured  may  recover  for  a  partial,  though  he  has  declared  for  a 

total,  loss  1339 
loss  by  salvage  may  be  recovered  without  being  specially  declared 

for  1339 

extent  of,  how  proved  1339 

where  no  proof  given,  nominal  damages  only  can  be  recovered  1339 

amount  of  loss  in  cases  of  double  insurance  1340 

in  cases  where  assured  has  effected  policy  to  protect  the  interests  of 

other  parties  as  well  as  his  own  1340 

interest  on  the  amount  of  loss  since  3  &  4  W.  4.  c.  42.  1340 

interest  recoverable  on  bottomry  loans  1340 

3.  Proof  of  loss  as  alleged  —  variance, 

what  will  constitute  a  variance  since  the  New  Rules  1341 

instance  of  former  strictness  of  courts  as  to  variance  1341 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas  1342, 1343 

what  is  proof  of  loss  by  fire  1344 

what  is  proof  of  loss  by  capture  and  seizure  1344 

what  is  proof  of  loss  by  barratry  1344 

LOST  OR  NOT  LOST,  of  the  clause  "  lost  or  not  lost"  I  25 

reason  for  its  insertion  25 

not  strictly  necessary  in  all  cases  25 

as  where  assured  and  underwriters  are  both  ignorant  of  loss  when  policy 

effected  26 
under  this  clause  an  average  loss  may  be  recovered,  though  it  has  taken 

place  before  policy  effected,  or  interest  of  assured  commenced  36 
a  policy  with  the  clause  is  a  contract  of  indemnity  against  all  past  as  well 

as  future  losses  26 
if  loss  known,  at  time  of  effecting  policy,  to  assured  only,  it  will  not  be 

protected  by  the  policy  26 
LUGGAGE,  PASSENGER'S,  does  not  contribute  in  general  average               u.  919 

MANIFEST.     Omission  of  part  of  cargo  in  manifest,  vitiates  the  policy  1717 

expenses  caused  by  detention  of  goods  for  false  manifest,  give  no  claim 
against  underwriter  on  ship  iL  791 

MARINE  INSURANtE,  definition  of  L  J 

olgects  of  marine  insurance  3 
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MARINE  INSURANCE  — (con^ue<0 

business  of  marine  insurance,  as  carried  on  by  private  underwriters  and 

public  companies  4,  5 

utility  of  marine  insurance  5 

principle  on  which  the  whole  system  of  insurance  depends  6 

mode  of  calculating  the  required  premium  6,  7 

premium  stated  at  so  much  per  cent,  on  the  sum  insured  7 

principle  on  which  the  underwriter  contributes  to  make  good  losses  7 

of  the  indenmity  afforded  by  marine  insurance  8.  1 1 

to  prevent  the  assured  from  suffering  2om,  not  to  enable  him  to  make 

again,  is  the  aim  of  marine  insurance  ^       8 

in  France  no  insurance  can  be  made  against  loss  of  future  freight  or 

expected  profit  9 

a/i£er,  in  England  and  in  the  United  States  9 

whether  the  assured  receives  a  fall  indemnity  for  his  loss  depends  on  the 

safficiency  of  the  sum  insured  to  cover  the  whole  interest  9 

indispensable,  that  the  assured  should  have  an  interest  at  risk,  at  the 

moment  of  loss  1 1 

this,  the  main  distinction  between  contracts  of  marine  insurance^  and  mere 

wagers  on  the  issue  of  sea  ventures  12 

mode  in  which  the  business  of  marine  insurance  is  practically  conducted 

12—14 
mode  of  settlement  as  between  the  assured,  the  broker,  and  the  under- 
writer, by  the  usage  of  Lloyd*s  15 
MARINE  INTELLIGENCE.     Query,  whether  articles  of  marine  intelligence 

in  the  public  papers  are  supposed  known  to  the  underwriter  i.  564 

held  to  be  so  in  United  States  when  contained  in  papers  regularly  taken 

and  filed  bv  them  564 

mere  items  of  general  news  are  not  supposed  to  be  known  564 

MARINE  INTEREST,  where  money  raised  on  bottomry  to  repair  general 

average  losses  is  brought  into  contribution  ii.  917 

can  common  interest  be  recovered  upon? — semble,  it  may  1340 

MARKET.  What  is  a  deviation  under  insurances  to  a  port  and  a  market  f        L  .359 

duration  of  risk  on  goods  so  insure^  438 

fluctuation  of  markets  not  to  alter  the  amount  of  underwriter's 

liability  u.  964,  965 

MARKET  PRICE,  at  port  of  destination,  how  made  up  ii.  964,  965 

MAST  cut  away,  to  save  ship  and  cargo,  is  general  average  loss-  ii.  893 

so  if,  after  being  snapt,  or  sprung  by  the  wind,  it  is  cut  away  from  the 

rigging  894 

MASTER,  THE,  of  naming  the  master  in  the  policy  i.  31 

of  changing  the  master  181 — 183 

(See  Changing  the  Master,  supra.) 
1.  Power  of  the  master  to  hypothecate  the  whole,  or  sell  part  of,  cargo 
for  the  sake  of  the  ship  183 

he  can  only  sell  part  when  all  other  means  fail  183 

and  then  only  in  order  to  enable  the  ship  to  pursue  her  original 

voyage  184 

he  can  only  sell  the  trAo^e  in  cases  of  overbearing  necessity  184 

but  the  whole  may  be  hypothecated  184 

power  of  the  master,  in  case  the  first  ship  is  disabled,  to  send  on  the 

cargo  in  another  184 
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MASTER,  TRE^  (continued) 

he  may,  in  case  the  first  ship  is  disabled,  procure  another  to  take  on 
the  cargo  185 

and  the  shipowner  is  entitled  to  full  freight,  if  the  goods  arrive  in 
such  substituted  ship  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the  goods 
should  be  forwarded,  even  at  a  higher  freight,  the  master,  as  his 
agent,  ought  so  to  forward  them  186 

if  the  goods  be  perishable,  and  no  ship  at  hand,  so  that  they  would 
be  spoiled  if  kept  till  forwarded,  the  master  may  sell  them  in  the 
port  of  distress  186, 187 

the  master,  in  fact,  in  these  cases,  has,  by  the  English  law,  a  dis- 
cretionary power  either  to  sell  or  to  transship  187 

the  law  in  France  and  the  United  States  makes  it  his  duty  as  well 
as  right  to  act,  in  such  cases,  for  the  best  interests  of  all  concerned    187 

statement  of  the  law  by  Mr.  Cli.  Kent  188 

9.  Power  of  the  master,  in  case  the  first  ship  is  disabled,  to  send  on  the 
cargo  in  another, 

where  the  master  has  sent  on  the  cargo  at  an  increased  freight,  can 
the  underwriters  on  goods  be  called  on  to  make  good  their  pro- 
portion of  such  increased  charge  188 

in  France  they  may  188 

but  not  in  this  country  or  the  United  States :  senAit  189 

S.  Power  of  master  to  sell  the  ship  or  the  whole  cargo, 

sale  of  ship  or  whole  of  cargo  by  master,  can  only  be  justified  in 
cases  of  the  most  extreme  emergency  189 

limitations  of  master's  power  to  sell  ship  190 

the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured 
against,  as  to  make  a  safe  termination  of  the  adrentnre,  as  to  her, 
hopeless  190 

as  where  she  is  wrecked  to  pieces  190 

or  where,  even  though  her  timbers  still  hold  together,  she  is  yet, 
under  the  circumstances,  hopelessly  irreparable  191 

or  where  she  is  cast  away,  &c^  the  master  cannot  raise  fanda^  or 
procure  materials  for  her  repair  191 

but  the  circumstances  must  be  such  as  to  leave  the  master  no  alter- 
native as  a  prudent  and  skilful  man  acting  horndfide,  for  the  best 
interests  of  all  concerned  191 

a  mere  diffictdty  in  procuring  funds  or  materials  will  not  justify  a 
sale  199 

if  it  be  clear  that  to  repair  the  ship  so  as  to  keep  the  sea  will  cost 
more  than  she  will  be  worth,  when  repaired,  this  will  justify  a  sale  199 

law  in  the  United  States  in  this  respect  193 

and  of  France  I9S,  194 

4.  Power  of  selling  the  whole  cargo, 

like  that  of  selling  the  ship,  is  confined  to  cases  of  extreme  and 
urgent  necessity  195 

law  as  laid  down  by  Lord  Stowell  in  the  case  of  the  Gratitndine  195 

where  a  sea-damaged  cargo  in  a  port  of  distress  is  in  danger  of  perish- 
ing by  putrefaction,  if  not  sold,  the  master  has  a  right  to  sell  it        195 

whether  the  ship  be  disabled  or  not  195 

where  the  cargo  is  not  of  a  perishable  nature,  and  there  exist  means 
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of  transshipment,  the  master  cannot  sell  it,  though  the  ship  be  dis» 
abled  196 

aliterj  where  there  are  no  means  of  transshipment  196 

where  sale  by  master  is  not  otherwise  justifiable,  it  will  not  be  ren- 
dered so  by  a  decree  of  the  Vice-admiralty  court  directing  it  196 
5.  Powers  and  duties  of  the  master  in  case  of  abandonment, 

in  cases  of  constructiye  total  loss,  the  master  is  bound  to  make  every 
exertion  in  his  power  for  the  defence,  safeguard,  and  recovery  of 
the  property  insured  196 

in  all  that  he  does  within  the  scope  of  his  authority  while  so  em- 
ployed, he  will  be  regarded  as  agent  for  the  party  who  may 
ultimately  turn  out  to  be  concerned,  whether  the  assured  or  the 
underwriter  197 

MATE  cannot  insure  his  wages  L  208 

East  India  ship  not  seaworthy  unless  she  have  on  board  a  mate  capable 
of  navigating  her  in  case  of  illness  or  death  of  captain  682,  683 

MATERIALITY  of  fact  concealed  is  a  question  for  the  jury  570 

query f  whether  in  forming  their  judgment  on  this  point  they  may  be  as- 
sisted by  evidence  of  brokers,  underwriters,  &c.  571 — 576 
so  materiality  of  representation  is  for  the  jury  519 
what  representations  are  material  (see  Representations)                      515 — 520 
MATERIALS,  OLD,  are  to  be  applied  towards  payment  of  the  new,  before 

deducting  thirds :  semble  il  984 

ftmds  to  be  deducted,  not  from  value  of  new  materials  alone,  but  from 
expense  both  of  labour  and  materials  984 

MAURITIUS,  THE,  in  commercial  language,  is  an  Indian  island  i.  78 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVERAGE. 

1.  Object  and  form  of  the  common  memorandum, 

reasons  for  its  introduction  into  policies  ii.  851 

similar  clauses  contained  in  the  policies  of  all  states  852 

form  of  common  memorandum  in  use  at  Lloyd's  852 

form  as  employed  by  the  insurance  companies  852,  note  (a) 

2.  Construction  of  the  common  memorandum, 

what  articles  are  included  under  the  words  of  the  memorandum  853 

meaning  of  the  words  "  warranted  free  of  average  "  854 
as  to  memorandum  articles,  the  underwriter  insures  agunst  their 

total  loss  only  854 
what  amounts  to  such  a  loss  on  memorandum  articles  as  to  make 

the  underwriter  liable,  notwithstanding  the  clause  854 

cases  of  absolute  total  loss  855 

absolute  total  loss  of  part  855 

cases  of  constructive  total  loss  856 

meaning  of  the  words  "unZeM  general^  856 

meaning  of  the  words  **  or  the  ship  be  stranded  *'  857 

reason  of  introducing  them  857 
to  give  effect  to  these  words  it  need  not  be  shown  that  loss  was  the 

direct  result  of  the  stranding  858 
underwriter  is  liable,  though  stranding  take  place  in  one  part  of  the 

voyage,  and  the  loss  in  another  858 
but  it  must  take  place  while  the  memorandum  articles  are  still  at 

risk  859 
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it  must  be  a  Etraadtiig  o/tht  ship 
general  meantiig  of  tbe  whole  n 
irhiit  is  a  Btraoding  within 
Stranding') 

3.  AdJoWoient  of  iosi  under  oluu 

and  three  per  cent, 
hoir  the  required  per  centage  of  loss  is  I 
lucceasive  average  losses  maj  be  oddt 

required  per  centage 
but  general  and  particular  average  conn 
expenses  incarred  id  easing  or  prcservii 

make  up  the  amount 
nor  eipenEes  of  asoertiUning  the  amouni 

4.  How  per  centage  to  be  calculated, 

fill  account  at  risk  at  lime  of  loss 
when  ioiured  io  grnsK,  on  the  whole  q 

on  gonds  shipped  in  bulk,  on  thu  vhole 

uoleM  where  eath  clnsi  separately  value 

where  merely  shipped  in  separate  pack 

Btion,  the  per  cenlage  is  calculated  on 


It  this  mode  of 


effect  of  these  clauses 

where  damsge  eiceeds  required  per  ce 

■s  well  as  on  the  separate  lots 
liberal  construction  where  these  clauses 
pmmium  aud  costs  of  ioeurance  include 

centage  and  loss  to  be  calculated 
if  per  centage  exceed  required  amouni 
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bat  a  court,  even  of  equity,  will  not  alter  the  policy  on  this  ground 
except  on  the  clearest  evidence  52 

and  courts  of  law  will  not  exercise  this  power  at  all  52 

a  mistake  made  in  declaring  interest,  or  name  of  ship,  may  howeyer  be 
corrected,  in  a  clear  case,  even  by  a  court  of  law  53 

a  memorandum  correcting  a  mere  mistake  by  consent  of  parties  rvquires 
no  fresh  stamp  61,  62 

MOB,  com  seized  by,  is  a  loss  by  pirates  within  the  policy  iL  81 7 

but  not  recoverable  as  a  detention  by  people  817.  1341 

MONEY  HAD  AND  RECEIVED  Ues  to  recover  back  losses  improperly 

paid  ii  1241.  1310 

or  proceeds  of  salvage  improperly  withheld  1 24 1 .  1310 

MONEY  PAID.     Whether  it  lies  to  recover  premiums  at  suit  of  broker  L  137, 

138.  ii.  1310 
MONOPOLIES  of  East  India  and  South  Sea  companies  abolished  i.  713 

reference  to  cases  decided  upon  them  713 

MOORED  IN  SAFETY.    What  constitutes  a  mooring  in  safety  i  451 

the  ship  must  have  been  for  twenty-four  hours  in  a  state  ot  physical  safety    45 1 

and  of  political  safety  452 

must  be  so  moored  as  to  have  an  opportunity  of  unloading  and  dis- 
charging 453 
MORTGAGEE  AND  MORTGAGOR,  insurable  interest  of 

the  mortgagee  has  an  insurable  interest  on  account  of  his  debt,  and  the 
mortgagor  in  respect  of  his  equity  of  redemption  i  251 

hence  factor,  to  whom  goods  haye  been  mortgaged  by  his  foreign  prin- 
cipal, may  insure  the  legal  interest  on  his  own  account,  and  the 
equitable  interest  on  account  of  his  principal  251 

mortgagee  of  ship  may  protect  his  interest  by  policy  in  the  common  form    252 

in  case  of  loss,  though  he  may  recover  the  whole  amount  insured,  yet  he 
can  only  retain  so  much  as  is  sufficient  to  cover  his  mortgage  debt  252 

unless  he  can  prove  that  he  intended  to  insure  the  interest  of  the  mort- 
gagor also  252 

the  mortgagor  retains  an  insurable  interest  in  the  mortgaged  property 
to  its  full  value  252 

a  creditor  to  whom  goods  are  consigned  as  a  collateral  security  may 
insure  them  on  his  own  account  and  recover  to  the  amount  of  his  debt    252 

a  pledgee  of  the  bill  of  lading,  with  whom  a  policy  effected  by  the  con- 
signees, in  their  own  names,  has  been  deposited  as  a  collateral  security, 
may  sue  thereon  in  his  own  name  252 

MUSTER  ROLL,  what  it  is  L  624 

is  important  as  a  proof  of  national  character  624 

MUTINOUS  CONDUCT.    Deviation  compelled  by  mutinous  violence  of  the 

crew  is  barratry  of  the  mariners  ii.  829 

and  does  not  discharge  the  underwriters  i.  399 

mutinously  seizing  and  running  the  ship  ashore  is  barratry  of  the 
mariners  iL  830 

mutinous  seizure  and  subsequent  desertion  of  ship  is  a  ground  of  aban- 
donment 1070.  1073 

when  restoration  of  goods  after  such  seizure  and  desertion  does  not 
defeat  the  right  to  recover  as  for  a  total  loss  1117 
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MUTUAL   INSURANCE.   ASSOCIATIONS    FOB.    Origin  of  dobs  or 

associations  of  shipowners  for  mutual  insurance  X  85 

in  these  clubs  all  the  members  diyide  losses,  each  entering  his  ship  for  a 

certain  amount  85 

the  members  of  such  associations  only  indimduaUyy  not  ccOectwehf^  liable  85 
attempt  to  make  them  collectively  liable,  held  illegal  85 

not  necessary  to  state  on  the  policy  the  respective  sums  for  which  the 

members  severally  bind  themselves  85.  note  (Ji) 

advantages  and  disadvantages  of  insuring  with  such  associations  86 

where  committee  of  such  association  refused  to  adjust  at  request  of 

assured,  held  that  he  might  sue  on  policy  without  adjustment  86 

actions  by  and  against  members  of  mutual  insurance  associations  iL  1251 

precedents  of  declaration  in  such  action  1254 

NAME  OF  SHIP  IN  THE  POLICY.    Reason  why  the  ship  must  be  named 

in  the  policy  L  170 

error  in  name  unimportant,  if  underwriter  not  thereby  misled  170, 171 

a  misdescription  of  the  kind  of  shipy  if  fraudulent  and  the  underwriter 

misled  by  it,  would,  it  seems,  avoid  the  policy  171 

the  word  "  ship  "  means  properly  a  vessel  with  three  masts  and  of  large 

dimensions  172 

a  ship  intended  to  be  used  as  a  letter  of  marque  or  privateer  ought  to  be 

described  or  represented  accordingly  172 

NATIONAL  CHARACTER,  of  assured^  how  influenced  by  domiciL    (See 

Domicil)  L  92—104 

of  property y  how  affected  by  trade  :  as  by  keeping  up  a  trading  establish- 
ment in  a  hostile  country  104 — 107 
NATIONAL  CHARACTER,  PROOFS  OF.     Ship  must  have  on  board  all 

proper  proofs  of  national  character  as  required  either  by  the  general 

law  of  nations  or  by  treaties  i.  625.  689 

but  not  those  merely  required  by  private  ordinances  of  the  captor  state  627.693 
the  underwriter  must  show  by  what  international  treaty  the  documents 

for  want  of  which  the  ship  is  condemned  are  required  693 

if  ship  is  warranted  or  represented  neutral,  the  want  of  such  documents 

in  any  part  of  the  voyage  discharges  the  underwriter  626 

in  other  cases,  it  is  sufficient  if  she  have  such  documents  on  board  at  the 

time  of  seizure  689 

want  of  proper  documents  is  only  a  defence  when  the  insurance  is 

effected  by  the  shipowner  694,  695 

of  the  proofs  of  national  character  required  by  the  law  of  nations,  as  the 

flag,  passport,  register,  &c.  623 — 625 

NAVIGATION  LAWS.     The  original  act  of  navigation  L  709 

its  subsequent  modifications  709 

present  navigation  laws  709 

risks  illegal  as  contravening  the  navigation  laws  709 

insurance  on  ship  sailing  from  foreign  port  without  a  due  complement 

of  British  seamen  under  6  G.  4.  c.  109.  ss.  12.  18.  709 

insurance  on  ship  outwards  not  rendered  illegal  by  contingent  violation 

of  navigation  acts  on  the  hxmeward  voyage  710,  711 

importation  of  American  goods  in  ships  American  built,  but  British 

owned  711 

importation  of  goods  not  specifically  enumerated  711 
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NECESSITY,  VOYAGE  OF,  must  be  pnrsued  without  delay  and  by  the 

most  direct  course  L  390 

NEGLIGENCE  OF  MASTER  AND  CREW,  if  originally  competent,  does 
not  discharge  underwriter  where  loss  proximately  caused  by  the  perils 
insured  against  iL  767 — 770 

cases  where  question  has  been  whether  negligence  in  fiict  existed       770,  771 
TiegMgejice  of  master  and  crew,  where  not  originally  competent,  is  un- 
seaworthiness 772.  L  681 — 684 
where  the  loss  is  directly  caused  by  the  acts  or  misconduct  (not  amount- 
ing to  barratry)  of  the  master  and  crew,  the  underwriter  is  dis- 
charged iL  772 
ship  broken  up  and  sold  owing  to  the  negligence  of  the  agents  of  the 

assured  in  not  repairing  772 

damage  by  bursting  of  boiler  pipe  owing  to  captain's  having  filled  the 

boiler  oyemight  in  a  hard  frost  773 

failure  to  have  ship  properly  documented  773 

or  to  navigate  her  according  to  provisions  of  convoy  acts  773 

loss  arising  from  mere  error  in  judgment  of  master  is  at  charge  of  un- 
derwriters 774 
for  loss  from  bad  stowage,  or  rats,  the  underwriters  are  not  liable  774 
nor  for  loss  occasioned  by  theft  775 
or  by  defect  of  ship's  tackle  775 
nor  for  loss  on  goods  improperly  carried  on  deck  775 
(See  Ovmer*s  RespcnaibiUty  for  Acta  or  Negligence  of  Master  and  Crew) 
NEGLIGENCE    OF    POLICY    BROKERS    AND    OTHER    AGENTS,  . 

ACTIONS  FOR.    Unpaid  agents  are  liable  for  gross  negligence        L  149 
what  is  gross  negligence  in  such  agents  149,  150 

they  are  bound  to  show  the  same  degree  of  skill  and  diligence  as  might 

fairly  have  been  expected  of  their  pimcipals  152 

even  where  unpaid  agent  is  not  legally  compellable  to  act,  he  is  liable,  if 

he  does  act,  for  the  consequences  of  gross  negligence  ISO 

but  not  for  a  mere  non-feasance  150 

where  mercantile  correspondent  cannot  procure  insurance  on  the  terms 

directed,  he  should  give  prompt  notice  thereof  to  his  principals  151 

if,  instead,  he  insures  on  different  terms,  he  is  liable  for  the  consequences    151 
so  consignee  of  bill  of  lading,  if  he  accepts  it,  is  liable  for  the  conse- 
quences if  not  insuring  pursuant  to  the  directions  of  his  consignor  152 
qtuercy  whether  mercantile  correspondent,  under  directions  to  insure,  if 

he  fail  to  procure  insurance  at  Lloyd's,  is  bound  to  seek  it  elsewhere        153 
or  to  go  far  beyond  the  limits  of  his  place  of  residence  153 

policy  brokers  are  liable,  unless  they  act  with  such  a  reasonable  degree 
of  skill  and  diligence  as  may  fairly  be  expected  of  persons  of  average 
capacity  in  their  j)rofession,  under  similar  circumstances  153 

it  is  actionable  negligence  in  a  policy  broker  not  to  communicate  focts 

clearly  material,  e.g.  time  of  ship's  sailing  154 

aiiter  of  facts  the  materiality  of  which  may  be  doubtful  154 

neglecting  to  procure  stamped  policy  in  due  time  from  an  insurance 

company  is  actionable  negligence  ]  55 

so  failing  to  insert  in  policy  ordinary  clauses  necessary  for  ship's  pro- 
tection 155 
80,  making  risk  on  goods  commence  at  terminus  a  qua,  when,  from  his 
instructions,  it  is  clear  they  were  loaded  elsewhere  155 
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but  non-insertion  of  occasional  and  less  ordinary  clauses  ivill  not  make 

broker  liable  in  the  absence  of  clear  and  explicit  instructions  156 

thus,  in  the  absence  of  such  instructions,  he  will  not  be  liable  for  insuring 

fruit  free  of  average  156 

nor  for  insuring  other  perishable  articles  with  a  company  which  omits 

the  clause  making  them  liable  for  average  loss  thereon  in  case  of 

stranding  157 

80,  if  broker  receive  no  express  instructions  to  abandon,  he  is  not  liable 

for  the  consequences  of  not  doing  so  157 

so,  in  the  absence  of  precise  instructions,  he  is  not  liable  for  not  insert- 
ing **  leave  to  carry  simulated  papers  **  157 
but  for  omitting,  in  the  face  of  express  instructions,  to  include  premitun 

and  costs  of  insurance  in  the  sum  insured,  he  is  liable  .  157 

he  may  be  liable,  not  only  for  failure  properly  to  effect  the  policy,  but 

also  for  negligence  in  not  collecting  and  paying  over  losses  163 

the  true  test  of  his  liability  is  in  all  cases  to  ask  whether  he  did  what  a 

policy  broker  of  average  capacity  might  fairly  be  expected  to  do 

under  the  circumstances  15S 

can  other  brokers,  &c.  be  called  to  give  their  opinion  on  this  point  158 

decision  of  Court  of  King*s  Bench   in  the  negative  in  Campbell  v. 

Rickards  158,  139 

of  Common  Pleas  in  the  affirmative  in  Chapman  r.  Walton  160 — 162 

the  latter  decision  preferable  163 

measure  of  damages  in  the  action  163 

nature  of  defence  162 

any  defence  is  open  to  the  agent  which  would  have  been  available  for 

the  underwriter  162 

NET  PROCEEDS,  comparison  o^  not  the  true  mode  of  adjusting  particular 

average  on  goods  iu  969 — 971 

NEUTRALITY.     Definition  of  neutral  state  L  734 

any  state  maj  be  treated  as  neutral  by  either  belligerent,  long  after  it 

has  ceased  to  observe  a  strictly  neutral  conduct  735 

principal  duties  imposed  by  a  state  of  neutrality  735 

(See  Warranty  of  Neutrality) 
NEW  FOR  OLD.     Deduction  of  one  third  new  for  old  iL  979—987 

NEWS.     On  what  assured  may  give  notice  of  abandonment  iL  1053,  1054 

mere  items  of  general  news  need  not  be  disclosed  L  565 

NEWFOUNDLAND  TRADE,  usage  of,  not  to  land  outward  cargo  fi>r  some 

months  after  arrival  outwards  L  67 

to  make  banking  and  intermediate  voyages  67 

duration  of  risk  on  outward  cargo  in'  L  435 

inception  of  risk  on  ships  insured  for  the  homeward  voyage  **  at  and 

from  "  ports  in  Newfoundland  446 

NOMINAL  DAMAGES  only  can  be  recovered  where  no  proof  offered  of  the 

amount  of  loss  ii.  1349 

NOTICE  OF  ABANDONMENT,  what  it  is  il  992 

only  required  to  make  a  constructive  total  loss  998.  1053 

nugatory  in  cases  of  absolute  total  loss  998.  1001 

inoperative  and  inadmissible  in  cases  of  average  loss  999 
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distinction  between  right  to  recover  as  for  a  total  loss  and  right  to  give 
notice  of  abandonment  995.1053 

1.  On  what  kind  of  intelligence  assured  may  give  notice  of  abandonment  1053 

on  hearing  of  a  constructiye  total  loss,  such  notice  may  be  given 
immediately  1054 

where  intelligence  turns  out  to  have  been  false,  notice  of  abandon- 
ment goes  for  nothing  1055 

true  effect  of  notice  of  abandonment  1055 

no  notice  of  abandonment  can  be  valid  unless  justified  by  existing 
facts  1055 

even  though  it  be  so,  it  does  not,  per  se,  give  the  right  to  recover  as 
for  a  total  loss,  unless  accepted  1056 

2.  Form  of  notice  of  abandonment, 

no  precise  form  required  ii.  1161 

need  not  even  be  in  writing  1161 

it  must  be  direct,  plain,  and  unequivocal  1161 
claim  for  total  loss  followed  by  payment  is  evidence  of  notice  of 

abandonment  1162 

presumptive  proof  of  notice  in  the  United  States  1 162 

the  grounds  of  abandonment  should  be  sent  with  the  notice  1 163 

no  deed  of  cession  requisite  to  complete  abandonment  1163 

3.  Time  within  which  notice  of  abandonment  must  be  given, 

reasons  why  it  should  be  given  promptly  1163 

no  fixed  rule  as  to  the  time  1 164 

if  the  intelligence  is  certun,  and  the  disaster  clearly  such  as  gives 

the  right  to  abandon,  notice  ought  to  be  given  immediately  1 164 

if  more  doubtful,  the  assured  has  more  time  for  giving  notice  1164 

delay  can  only  be  allowed  to  verify  the  intelligence,  or  ascertain  the 

real  nature  of  the  loss  1 165 

notice  five  days  after  ship  condemned  as  irreparable  held  too  late  1 165 
so  sixteen  days  after  result  of  final  survey  1 165 

it  must  be  shown  that  assured  had  full  means  of  being  informed  of 

the  real  facts  of  the  loss  1 165 

notice  three  days  after  first  proved  receipt  of  the  real  facts  of  the 

loss  sufiScient  in  case  of  sale  of  ship  abroad  1166 

y. .         assured  must  give  notice  of  abandonment  immediately  on  hearing  of 

ship's  capture  or  detention  1166 

nine  days  after  hearing  of  seizure  held  too  late  1166 

in  the  United  States,  provided  peril  still  subsists,  and  is  operating 

on  the  property,  the  assured  may  wait  for  new  circumstances, 

which  are  the  direct  consequences  of  the  peril,  before  giving 

notice  1167 

the  rule  is  difTerent  in  this  country  1167 

case  of  Kelly  v,  Walton  seems  to  show  that  a  right  of  abandonment 

may  revive  according  to  the  American  rule  1 1 68 

but  this  is  opposed  to  other  English  authorities  1168 

where  the  information  is  uncertain,  or  the  nature  of  the  casualty 

indecisive,  a  reasonable  time  should  be  allowed  for  giving  notice  1169 
where  perishable  cargo  comes  into  port  sea-damaged  to  an  extent 

that  cannot  at  once  be  ascertained,  assured  may  wait  the  result  of 

a  final  survey  1 1 69 
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what  is  meant  by  electing  to  abandon  in  the  firtt  instance  a  sea- 
damaged  cargo  1170 

assured  cannot  lie  by  and  delay  giving  notice  of  abandonment  in 
order  to  ascertain  the  state  of  the  markets,  &c.  1170 

notice,  given  ybvr  months  after  having  taken  to  proceeds  of  sale,  held 
too  late  1170 

notice  given  on  the  insolvency  of  a  party,  to  whom,  for  three  yean 
after  loss,  assured  had  looked  for  payment,  held  too  late  1171 

labouring  for  a  month  after  submersion  of  ship  to  get  up  sea-damaged 
wheat,  and  then  giving  notice  of  abandonment,  held  too  late  1171 

notice  not  given  tAWfive  weeks  after  notification  of  blockade  of  ship's 
port  of  destination,  held  too  late  1171 

OIL,  leakage  of,  caused  by  the  violent  labouring  of  ship  at  sea,  is  a  loss  by 

perils  of  seas,  though  stowage  not  damaged  iL  759 

OLD  MATERIALS  to  be  applied  towards  payment  of  the  new  as  far  as  they 

will  go,  and  thirds  deducted  from  the  balance  iL  984 

OPEN  POLICY.     Difference  between  valued  and  open  policies  L  303 

what  an  open  policy  is  324 

principles  on  which  amouot  of  interest  is  estimated  on  325 

premium  must  be  covered  by  the  sum  insured,  in  order  to  an  indemnity  325 
practical  rule  for  ascertaining  the  sum  necessary  to  insure  so  as  to  cover 

the  risk  325 

the  costs  of  insurance  must  also  be  covered  326 

charges  of  recovery  in  case  of  loss  are  also  sometimes  included  327 
these  rules  observed  even  where  provision  is  made  for  returning  the 

premium  on  certain  specified  contingencies  327 

mode  of  adjustment  in  open  policies  in  cases  of  total  and  partial  loss  328 

mode  of  proving  the  amount  of  interest  at  risk  328 

insurable  value  of  ship  in  an  open  policy  323 

of  freight  328 

of  goods  328 
the  invoice  price  of  goods  at  the  port  of  shipment  is  the  true  measure  of 

their  insurable  value  in  open  policies  329 
mode  of  ascertaining  this  when  invoiced  in  the  currency  of  a  port  with 

which  there  is  no  current  rate  of  exchange  329 
where  there  is  a  current  rate  price  must  be  calculated  at  the  par  of  ex- 
change :  semhle  329 
insurable  value  of  goods  purchased  by  barter  330 
is  drawback  to  be  deducted  in  calculating  insurable  value  ?  330 
of  policies  in  which  the  amount  of  insurable  interest  fluctuates  at  dif- 
ferent periods  of  the  risk  331 
mode  of  adjustment  on  such  policies  331 
OPENING  THE  POLICY.     Meaning  of  the  term  opening  the  policy  as 

applied  to  valued  policies  L  303 

erroneous  doctrine  as  to  meaning  of  opening  the  policy  304 

true  meaning  of  opening  the  policy  in  cases  of  average  loss  304 
fraud,  or  enormous  over-valuation,  are  the  only  cases  in  which  the  Tala- 

ation  will  be  set  aside  as  the  standard  of  indemnity  308,  309 

but  if  the  whole  of  the  interest  to  which  the  valuation  was  intended  to 

apply  has  not  been  at  risk,  the  policy  is  said  to  be  opened  311 
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and  the  assured  can  only  recover  such  proportion  of  the  value  in  the 
policy  as  the  part  of  the  interest  actually  put  at  risk  bears  to  the  whole 
interest  as  valued  3 1 1 

OPINION,  EVIDENCE  OF.    As  to  the  materiality  of  a  fact  concealed  or  mis- 
represented L  519.  571.  573 
or  as  to  whether  a  policy  broker  showed  a  reasonable  degree  of  care, 

skill,  and  judgment,  in  the  exercise  of  his  business  L  158.  1 62 

admissible  in  a  question  of  seaworthiness  L  688 

OPORTO   TRADE,  usage  in  for  ships  to  complete  their  landing  outude 

the  bar  L  68 

ORDERS,  calling  twice  for,  at  same  port,  no  deviation  in  a  Baltic  risk  L  369 

OVER  INSURANCE    (See  DoubU  Inturance) 
OUT  AND  HOME.     A  voyage  out  and  home,  if  insured  at  a  single  premium, 

is  one  and  entire,  though  the  ship  may  make  many  passages  L  338 

and  touch  at  many  intermediate  porta  339 

hence,  if  a  ship  be  seaworthy  at  the  outset  of  such  risk,  that  is  enough  to 
satisfy  the  warranty  L  656,  657 

OUTFIT,  in  whaling  voyages,  means  the  apparatus  for  taking  and  striking  fish  L  2 1 4 
as  such  it  is  not  covered  by  a  general  insurance  on  ^ goods"  214 

nor  by  a  general  insurance  on  '*  ship*'  217 

but  it  is  covered  by  an  insurance  on  ship  when,  as  in  common  voyages, 
it  means  the  ship's  stores  and  provisions  217 

OWNER'S  RESPONSIBILITY,  LIMITATION  OF.  Owner  responsible 
at  common  law  to  the  full  extent  for  all  damage  caused  by  acts  or 
negligence  of  master  and  crew  iL  775 

the  law  maritime  limited  his  responsibility  to  value  of  ship  and  freight       776 
different  acts  passed  in  this  country  to  limit  his  responsibility  776,  777 

result  of  English  legislation  on  the  point  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 

fishing  stores  of  whaler  to  be  valued  as  part  of  the  ship  778 

the  acts  only  apply  to  registered  ships  778 

period  at  which  the  liability  of  owners  and  masters,  as  carriers  of  goods, 

begins  and  ends  778,  779 

master  and  owner  are  liable  for  loss  by  rats  and  thieves  774,  775 

PAROL    EVIDENCE,    ADMISSIBILITY   OF.     Principle  and  extent  to 

which  parol  evidence  is  admissible  to  explain  policies  iL  1316 

only  admissible  to  explain  doubtful  terms  1317 

never  to  contradict  or  controul  the  plain  language  of  the  policy  13 17 

(See  Usage,  Evidence  of) 
PARTIAL  LOSS,  as  distinct  from  total  iL  954 

partial  loss  in  the  sense  of  total  loss  of  part  of  cargo.    (See  Total  Loss) 
PARTICULAR  AVERAGE,  general  doctrine  of, 

difference  between  particular  and  general  average  losses  iL  953 

definition  of  a  particular  average  loss  953 

adjustment  of  particular  average  953 

when  the  terms  *' partial  loss**  and  "particular  average"  should  re- 
spectively be  employed  954 
on  the  employment  and  meaning  of  the  term  average  losses  955 
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what  losses  ar^  particular  average  generally  955 

particular  average  losses  an  ship  956 

expenses  of  repairs  956 

cost  of  replacing  goods  sold  956 

wages  and  provisions  during  repairs  and  detention  are  not  an  average 

loss  on  underwriters  on  ship  957 

expenses  caused  by  detention  of  cargo  957 

particular  average  losses  on  goodsj  958 

loss  by  having  to  pay  freight  on  sea-damaged  goods  arriving  in  balk  is 

not  a  charge  on  underwriters  on  goods  9^8 

nor  by  having  to  pay  freight  pro  rata  958 

but  loss  of  freight  on  goods  necessarily  sold  in  port  of  distress  is  959 

and  tembU :  so  are  extra  charges  of  transshipment  when  goods  are  sent  on 

for  merchant's  benefit  959 

partial  losses  and  charges  on  freight,  960 

the  word  "  average  "  inapplicable  to  freight  960 

loss  of  freight  on  part  of  cargo,  justifiably  sold  by  master  at  port  of  ship- 
ment, is  not  a  partial  loss  on  freight  961 
loss  where  only  freight  pro  rata  is  earned  962 
expenses  of  re-shipping  and  forwarding  cargo  962 
wages  and  provisions  during  detention  962 
extra  charges  of  transshipment  where  original  ship  disabled  963 
partial  loss  on  profits  963 
particular  average  adjustment  (See  Adjustment  of  Partictdar  Avera^^ 
PARTIES  TO  THE  ACTION — Plaintiffs.     It  may  be  brought  either  in  the 

name  of  the  broker  who  effected  it,  or  of  the  party  interested  1249 

but  no  one  not  named  therein  can  sue  on  the  policy  unless  he  has  an 

interest  1249 

assignor  of  thing  insured,  who  has  assigned  his  interest  before  loss,  can 

only  sue  on  the  policy  as  trustee  1249 

on  policy  "  lost  or  not  lost,"  party  may  sue  for  loss  accruing  before  his 

interest  commenced  1230 

pledgee  of  goods,  who  is  also  depositary  of  policy,  may  sue  thereon,  if 

made  for  his  benefit  1250 

though  policy  made  by  two,  one  may  sue,  if  alone  interested  1250 

Defendants.     On  policies  by  private  underwriters  action  lies  against 

each  separately  1250 

in  actions  against  London  and  Royal  Exchange  Insurance  Companies       12:>0 

in  actions  brought  against  the  new  companies  1250 

in  actions  against  members  of  mutual  assurance  associations  1251 

PARTNERS  AND  PART  OWNERS.     A  partner  has  an  implied  authority  to 

bind  his  co-partners  by  insurance  L  146 

but  9.partoumer  has  not  I4g 

even  though  he  be  ship's  husband  14; 

if,  however,  the  other  part-owners  subsequently  approve  and  ratify  the 

insurance,  it  then  binds  them  I4g 

PASSAGES  OF  SHIP.  One  entire  voyage  may  comprise  many  passages  L  338, 339 
a  voyage  out  and  home,  insured  at  one  entire  premium,  comprises  the 

outward  and  the  homeward  passage                                                      33g^  339 
when  a  ship,  so  insured,  is  still  on  her  first  voyage  ii.'^79 9S2 
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PASSENGER'S  LUGGAGE  does  not  contribute  in  general  average  ii.  919 

PASSPORT,  what  it  is  i.  623 

is  necessary  to  every  neutral  ship  623 

decisive  of  national  character  623 

its  usual  form  623 

distinction  between  a  passport  and  a  sea-letter  624 

PAYMENT  OF  PREMIUM.    As  between  broker  and  underwriter,  premium 

is  generally  passed  in  account,  and  not  paid  in  cash  L  109,  110 

is  conclusively  acknowledged  by  the  policy  as  between  the  underwriter 

and  the  assured  112 

except  in  cases  of  fraud  113 

PAYMENT  OF  MONEY  INTO  COURT.    When  it  is  adTisable  for  the 

underwriter  to  pay  money  into  court  1302 

when  he  should  bring  in  the  premium  1302 

mode  of  pleading  1302 

its  effect  as  an  admission  of  liability,  1308 

if  paid  in  under  the  count  on  the  pdicyj  or  generally,  it  admits  the  policy 

as  declared  on  1303 

admits  it  to  have  been  duly  stamped  1303 

precludes  defendant  from  relying  on  a  variance  between  the  statement 

and  the  proof  1303 

admits  interest  and  loss,  as  alleged  1303 

but  where  loss,  as  alleged,  may  be  referred  to  several  causes,  it  does  not 

admit  any  particular  cause  of  loss  1304 

payment  into  court  on  the  special  count  precludes  defendant  from  going 

into  any  evidence  to  avoid  the  policy  m  toto  1304 

as,  that  party  interested  was  not  named  in  the  policy  1304 

or  that  ship  was  unseaworthy,  or  action  prematurely  brought  1304 

payment  into  court  only  operates  as  an  admission  to  the  extent  of  the 

payment  1305 

what  it  admits  when  confined  to  the  common  counts  1306 

when  taking  money  out  of  court  acts  as  a  waiver  of  plaintiff's  claim         1306 
taking  subsequent  steps  in  the  cause  precludes  plaintiff  fh>m  relying  on 

payment  as  an  admission  1306 

remedy  in  case  of  paying  money  into  court  by  mistake  on  a  special  count 

or  on  the  whole  declaration  1307 

PEAS  are  included  in  the  common  memorandum  under  the  word  **  com  "        ii.  853 
PEOPLE,  meaning  of,  in  the  clause  enumerating  the  perils  insured  against      ii.  817 
seizure  of  a  com  ship  by  a  riotous  11106  is  not  a  detention  by  people, 

within  the  meaning  of  the  policy  ii.  817.  1341 

PERILS  OF  THE  SEAS.     (See  Losses  hy  Perils  insured  against) 

wherever  loss  has  been  proximately  caused  by  the  violent  action  of  the 

winds  and  waves,  it  may  be  alleged  as  loss  by  perils  of  the  seas,  though 

remotely  occasioned  by  the  acts  or  negligence  of  the  assured  iL  1273 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas  1343 — 1345 

PETTY  AVERAGES,  what  they  are  ii.  988 

how  and  by  whom  paid  989 

PILOT.     When  want  of  pilot  is  unseaworthiness  i.  663 — 666.  685 

underwriter  liable  for  loss  proximately  caused  by  perils  of  the  sea,  though 

remotely  occasioned  by  entering  an  intermediate  port  without  a  pilot       664 
want  of  pilot  in  clearing  out  of  such  port  would  be  unseaworthiness  666 
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want  of  pilot  on  entering  port,  where  a  pilot  is  required  by  act  ofparUa" 

ment  is  unseaworthiness  664 

underwriter  not  discharged  by  pilot's  being  an  unqualified  person,  if  cap- 
tain, bonafidej  thought  him  otherwise  666 
underwriter  liable  for  loss  occasioned  by  the  negligence  of  pilot  in  £uten- 

ing  ship,  against  the  advice  of  master,  to  a  pier  head  ii.  771 

captain  cutting  his  cables,  agsdnst  the  adyice  of  pilot,  whereby  ship  drifts 

on  rocks,  is  barratry  ii  826 

PIRATES,  loss  by,  what  is  iL  817 

composition  with  gives  a  claim  to  contribution  iL  916 

PLEADING  SEVERAL  MATTERS.    What  pleas  may  stand  together  since 

the  New  Rules  in  an  action  on  the  policy  ii.  1307 

PLEAS.     New  Rules  of  Pleading  as  to  pleas  on  policies  of  insurance  iL  1386 

1.  Operation  of  the  general  issue  since  the  New  Rules, 

non-assumpsit  denies  the  making  of  the  contract  as  alleged  in  the 

declaration  1287 

plea  denying  that  the  policy  *'  was  caused  to  be  made  as  alleged  ** 

is  bad,  as  amounting  to  the  general  issue  1287 

80  a  plea  denying  that  parties  actually  effecting  the  policy  had  done 

so  **  as  agents  for  the  plaintiff**  1288 

so  a  plea  denying  payment  of  the  premium  1288 

London  and  Royal  Exchange  Assurance  Companies  are  entitled  to 

plead  non  est  factum  and  nil  debet  by  statute  1288 

2.  Pleas  in  denial —  Traverses, 

every  material  fact  alleged  in  the  declaration  must  be  formally  tra- 
versed, if  meant  to  be  disputed  1288 

denial  that  plaintiff  was  interested  at  time  of  loss  1289 

cases  in  which  denial  of  interest  as  alleged  is  the  proper  mode  of 
pleading  1289 

where  no  legal  interest  passed  to  plaintiff  in  goods  out  of  which 
profits  were  to  accrue  1289 

where  one  of  several  plaintiffs  has  assigned  away  his  interest  before 
loss  1289 

that  damage  to  goods  has  accrued  before  plaintiff  was  interested  is 
no  answer  on  a  policy  **  lost  or  not  lost"  1289 

denial  that  loss  took  place  as  alleged,  or  by  one  of  the  risks  insured 
against  1290 

evidence  that  loss  arose  from  negligent  loading  may  be  given  under 
a  traverse  that  it  was  caused  by  perils  of  the  seas  1290 

query,  whether  defence  that  loss  was  caused  by  wMeawotihmesa  can 
be  given  under  a  traverse  that  it  was  caused  by  the  perils  insured 
against  1290 

denial  that  goods  were  loaded  on  beard  modo  et  forma  1291 

denial  that  they  were  loaded  on  board  for  the  voyage  1291 

useful  in  actions  on  freight  policies  1291 

denial  to  a  declaration  on  a  freight  policy  that  any  goods  were  con- 
tracted for  at  time  of  loss  1291 

denial  of  compliance  with  express  warranties  1292 

3.  Pleas  in  confession  and  avoidance, 

what  defences  must,  since  the  New  Rules,  be  pleaded  in  coofenioo 
and  avoidance  1292 
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a.  Plea  of  unseaworthiness, 

if  unseaworthiness  arises  after  commencement  of  risk  it  is 
no  defence  1293 

query  whether  unseaworthiness,  owing  to  gross  negligence 
of  plaintiff  in  not  repairing  after  notice,  would  be  a  good 
•  plea —  sembiU,  not  1293 

plea  that  loss  was  occasioned  by  unseaworthiness  arising 
from  the  wilful  (but  not  barratrous)  misconduct  of  the 
master  during  the  period  of  the  risk,  bad  wm  obstante 
veredicto  1294 

plea  of  non-compliance  with  orders  of  managing  under- 
writers of  an  insurance  association,  whereby  ship  was 
unseaworthy  1294 

h.  Misrepresentation  and  concealment, 

substance  of  plea  where  defence  is  misrepresentation  1295 

where  it  is  concealment  1295 

reference  to  reports  for  forms  of  pleas  1295 

c.  Deviation  and  change  of  risk, 

form  of  plea  adapted  to  ordinary  case  of  deviation  1296 

plea  of  change  of  risk  by  delay  1296 

and  by  abandonment  of  the  original  voyage  1296 

change  of  risk  by  transshipment  1296 

by  sailing  on  a  different  voyage  1297 

d.  Non-inception,  or  termination  of  risk  before  loss, 

defence  that  policy  never  attached  must  be  pleaded  by  Way 

of  traverse  1297 

such  plea  useful  in  policies  on  freight  1297 

defence  that  risk  has  terminated  before  loss  should  be  in 
confession  and  avoidance  1297 

6.  Illegality, 

illegality  of  voyage  or  trading  must  be  specially  pleaded  1297 
plea  of  non-compliance  with  the  Merchant  Seamen's  Act  1298 
and  with  the  Navigation  Act  1298 

f.  Usages  and  customs  of  Lloyd's, 

payment  by  settlement  in  account,  setting  out  usage  1298 

pleading  usage  not  to  pay  general  average  for  jettison  of 
goods  carried  on  deck  1298 

g.  Recovery  under  another  policy  to  the  full  amount  in  cases  of 

double  insurance  1299 
A.  Payment,  or  accord  and  satisfaction  by  settlement  in  account  1299 

t.   Statute  of  Limitations  1300 

j.   Tender  1300 
where  plaintiff  haa  separate  demands  of  unequal  amount 
against  several  members  of  a  mutual  shipping  association, 
of  whom  defendant  is  one,  an  offer  of  the  whole  sum,  in 
full  of  all  demands,  will  not  sustain  a  plea  of  tender  of 

defendant's  share  1300 

A.  Set  off  1301 

when  underwriter  can  set  off  losses  1301 

t   Plea  of  alien  enemy  1301 

m.  Plea  of  payment  of  money  into  court,  form  of  1302 
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PLEDGEE  OF  THE  BILL  OF  LADING,  when  he  may  sue  on  ndi  poliey 

in  his  own  name  L  253 

POLICY  OF  INSURANCE,  what  it  is  L  17 

L  Of  the  different  kinds  of  policies  17 

of  policies  on  interest  17 

all  policies  taken  to  be  on  interest  onless  the  tDontrarj  appear  <m  the 

face  thereof  17 
of  wager  policies                                                                                  17, 18 
of  Talned  policies                                                                                  18, 19 
of  open  policies                                                                                    18,  19 
of  Tojage  policies  19 
of  time  policies  19 
of  mixed  time  and  TOjage  policies  19 
IL  Of  the  conmion  printed  form  of  policy  20 
expressions  of  the  judges  as  to  its  absurdity                                 20  note  (/) 
form  of  policy  in  blank                                                                          21,  22 
this  form  adopted  with  yery  little  variatioii  by  the  different  com- 
panies 22 
III.  Of  the  usnal  claoses  and  formal  requisites  of  the  pcdicy  23 

1.  Names  of  the  assured  or  his  agent  23 
policies  must  not  be  in  blank  23 
Stat.  28  G.  3.  c.  56.  23 
whose  names  may  be  inserted  under  the  proyisions  of  this  statute  23 
what  names  are  generally  inserted  in  practice,  and  how                     24,  25 

2.  Clause  ''lostornot  lott" 

reason  for  its  insertion  25 
it  is  not  strictly  necessary  where  both  parties  ignorant  of  the  loss  at 

the  time  of  effecting  the  policy  26 
policy  not  executed  until  after  an  arerage  loss  had  taken  place  to 

the  knowledge  of  both  parties,  held  operatiye  by  reason  of  this 

clause  26 
policy  with  the  clause  is  a  contract  of  indemnity  against  all  past 

as  well  as  future  losses  26 
if  loss  were  known  to  the  assured  only,  this  danse  will  not  extend 

the  policy  so  as  to  cover  it  26 

3.  Clause  describing  the  voyage  insured, 

the  voyage  in  the  policy  is  only  described  by  its  extreme  points  or 

termini  27 

the  course  of  the  navigation  is  never  in  terms  set  out,  but  incorporated 

into  the  policy  by  usage  27 

distinction  between  insuring  ^from"  and  **■  at  ami  from**  a  place  27 

4.  Clause  describing  the  subject  insured, 

common  printed  clause  only  applicable  to  insuranoes  on  ship  and 

goods  28 

mode  of  adapting  it  to  insurances  on  other  interests  29 

5.  Name  of  the  ship, 

must  be  accurately  inserted  in  every  policy  30 

but  the  principle  is  nilfacit  error  nominis  cum  de  eorpore  comstat  30 
thus,  when  the  ship  is  not  known,  insurance  is  permitted  on  **  ship 

or  ships  "  ao 

6.  Name  of  the  master, 

need  not  be  stated  with  the  same  strict  aecnraoy  as  that  of  the  ship  31 


INDEX.  1459 

PAGE 

POLICY  OP  INSURANCE  — (confonweiO 

7.  Clause  describing  the  duration  of  the  risk, 

its  form  and  meaning  31 

the  mode  in  which  it  is  filled  op  varies  with  the  varying  exigencies 
of  commerce  31 

8.  Liberties  to  touch  and  stay, 

if  not  inserted,  the  ship  can  only  pursue  the  most  direct  course 
between  the  termini  S3 

9.  Valuation  clause, 

valuation  is,  by  the  terms  of  the  clause,  agreed  to  be  conclusive  as 
between  the  parties  to  the  policy  S3 

description  of  the  subject  insured  is  sometimes  introduced  into  the 
valuation  clause  34 

10.  Enumeration  of  the  perils  insured  against  84 

11.  Clause  empowering  the  assured  to  labour  for  the  recovery  of  the 

property  insured  34 

reason  of  introducing  this  clause  35 

by  virtue  of  this  clause,  the  assured,  after  the  occurrence  of  any 

casualty,  may  do  his  utmost  for  the  recovery  thereof,  without 

impeaching  his  right  to  abandon  35 

and  not  only  may,  but  ought  so  to  do  35 

12.  Promise  of  the  underwriters,  and  acknowledgment  of  the  receipt 

of  premium, 

the  premium  is  always  supposed  to  have  been  paid  when  policy  sub- 
scribed— hence  the  policy  only  contains  the  promise  of  the  under- 
writers 36 

it  never  is  so  paid  in  practice,  but  is  generally  passed  in  account 
between  broker  and  underwriter  36 

still  the  acknowledgment  in  the  policy  of  the  receipt  of  the  premium 
binds  the  underwriter  36 

the  rate  or  per  centage  of  the  premium  must  be  expressed  in  the 
policy  36 

13.  Memorandum  clause, 

its  object  to  exempt  underwriters  from  liability  for  partial  loss  by 

sea-damage  on  perishable  articles  36 

forms  of  the  memorandum  37 

its  construction  and  meaning  37 

14.  Subscription, 

policies  are  signed  or  M^scribed  by  the  underwriters  only,  thence 

so  called  38 

mode  in  which  the  amount  required  to  be  insured  is  filled  up  by  the 

subscriptions  of  different  underwriters  38 

the  amount  of  each  subscription  must  be  specified  38 

in  a  policy  of  mutual  assurance,  aliter,  if  the  gross  aggregate  appears 

on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract,  for  each  underwriter  only 

pays  upon  the  amount  of  his  particular  subscription  38 

15.  Date, 

hence  the  date  is  inserted,  not  in  the  body  of  the  policy,  but  in  the 
subscription  39 

the  day,  month,  and  year  of  each  subscription  must  be  accurately 
inserted  therein  39 
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16.  Stamp, 

every  policy  must  be  on  stamped  paper  and  signed  39 

it  cannot  legally  be  stamped  afterwaxds  39 

17.  Express  warranties  and  other  occasional  daoses  40 
form  and  mode  of  insertion  41 
may  be  written  either  at  foot  or  margin,  or  transrenely  41 

18.  Implied  conditions  and  terms  contained  in  the  policy  41 
implied  warranty  of  seaworthiness  42 
implied  condition  not  to  deviate  4S 
all  generally  known  mercantile  usages  are  supposed  to  be  incorpo- 
rated with  the  contract  42 

19.  Of  the  policy  as  effected  by  the  stamp  acts.    (See  Sttuiq>  Acts) 
POLICY  BROKER.     {See  Broker) 

PORT,  meaning  of  the  word  i.  77,  78.  42 

when  used  to  describe  the  terminus  a  quo  L  446.  448 

insurance  from  a  named  port  on  goods  426 

PORT  OR  PORTS,  insurance  from  on  ship  L  447 

PORT  OF  LADING,  insurance  from  on  ship,  construction  L  448 

insurance  from,  on  goods,  construction  427 

PORT  OF  DISCHARGE,  insurance  to,  on  ship,  construction  4€2 

PORT  OR  PORTS  OF  DISCHARGE,  insurance  to,  on  ship,  construction  462 

insurance  to  last  or  final  port  of  discharge  on  ship  463,  464 

same  on  goods  438,  439 

PORT  AND  MARKET,  insurance  to,  on  goods  I  438 

POUTS,  ORDER  OF  VISITING.     (See  Deviation)  L  356.  359 

PREMIUM.  Principle  on  which  the  premium  is  calculated  so  as  to  re- 
munerate the  underwriter  L  7 
generally  fixed  and  quoted  at  so  much  per  cent  on  the  amount  insured  7 
it  forms  part  of  the  insurable  value  10 
payment  of  in  account  as  between  broker  and  underwriter  14, 15 
actions  for  premiums,  and  right  to  set  off  premiums  against  losses.     (See 

Broker) 
return  of  premium.     {See  Return  of  Premium) 

PRESUMPTIVE  PROOF  that  ship  was  unseaworthy  at  commencement  of 

risk  L  686.  ii.  1345 

that  ship  was  lost  by  foundering  ii.  793.  795 

nature  of  the  presumptive  proof  1335,  1336 

PRIVATEERS,  insurances  on,  are  exempted  from  the  operation  of  the  19  G.  2. 

c.  37.  against  wager  policies  L  283 

reasons  of  this  234 

PRIZE,  what  it  is  iL  807 

insurable  interest  in  prizes.    CSee  Insurable  Interest  of  Captors  <tnd  Prize 
Agents)  i  262—272 

PRIZE,  COURTS  OF.     (See  Foreign  Judgments  in  questions  of  Prized 

PRIZE  COURTS,  SENTENCES  OF.     (See  Ibid) 

PROCEEDS  of  salvage,  after  total  loss  paid,  is  money  bad  and  received  by  the 

underwriter  iL  1027 

and  recoverable  by  him  as  such  without  notice  of  abandonment     ii.  1 185. 1242 
insurance  on  proceeds^  what  is  covered  by  i  322 

construction  of  policy  on  goods  outwards,  and  their  proceeds  home  428 

PROCURATION,  effecting  and  signing  policies  by.  (See  Agemie  mtdEvidemx) 
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PROOF  OF  LOSS.    (See  Loss,  Proof  of) 
PROOF  OF  INTEREST.     (See  Interest,  Proof  of) 
PROOF  OF  MAKING  POLICY.    (See  Evidence) 
PROOF  OF  SUBSCRIBING  POLICY.    (See  Evidence) 

PRO  RAtA  FREIGHT..    When  freight  is  earned /)ro  rata  iL  1140 

if  freight  is  earned  pro  rata  hefore  the  casualty,  semble,  it  does  not  vest 

in  the  abandonee  of  the  ship  1150 

where  only  fright  pro  rata  is  earned,  semhle  this  may  be  adjusted  as  a 
salvage  loss  on  freight  962.  988 

PROFITS,  a  lawful  subject  of  insurance  in  this  country  L  204 

reasons  of  this  as  given  by  Mr.  J.  Lawrence  204 

may  be  insured  either  in  valued  or^open  policies  205 

the  assured  must  in  all  cases  show  that  some  profits  would,  in  all  proba- 
bility, have  been  made  205.  238 — ^240 
and  that  he  was  interested  in  the  goods  out  of  which  the  profits  were  to 

arise  at  the  time  of  loss  205.  238 — 242 

profits  must  always  be  insured  nominatim,  and  cannot  in  this  country  be 

covered  by  a  general  policy  '*  on  goods"  222 

mode  of  adapting  a  policy  in  the  common  form  to  an,  insurance  '*  on 

profits"  222 

total  loss  on  profits  ii.  1050 

there  can  be  no  constructive  total  loss  on  1051 

PROHIBITED  GOODS,  goods  the  import  or  export  of  which  is  prohibited 

by  8  &  9  Vic.  c.  86.  s.  48.  (last  Custom's  act)  i.  704 

prohibitions  on  importation  of  goods  enumerated  in  the  navigation  acts 

711,712 
goods  the  exportation  or  importation  of  which  is  prohibited  by  orders 
in  council,  &c.  721—724 

PROTEST  of  master  is  not  legal  evidence  in  chief  il  1337 

cannot  be  produced  to  disprove  grounds  of  condemnation  in  a  foreign 

prize  court  1338 

may  be  produced  to  contradict  master's  testimony  at  trial  1337 

should  be  drawn  up  by  master  as  soon  as  possible  after  a  general  average 
loss  885 

PROVENDER  OF  LIVE  STOCK  not  included  in  general  designation  of 

"  goods,"  for  it  is  not  merchandise  L  215 

PROVISIONS,  SHIP'S,  not  included  under  the  general  description  of  «*  goods  "1213 

even  though  the  ship  carries  nothing  but  passengers  213 

for  they  are  not  '*  merces  "  213 

provisions  and  stores  are  included  in  general  insurance  ** on  ship"  217 

PURCHASE  BY  MASTER  of  ship,  after  capture  or  illegal  condemnation, 

effect  of  ,  il  1078 

if  ship  restored  before  action  brought,  the  loss  is  not  constructively 

total,  but  only  average  1079 

that  which  is  recoverable  being  the  cost  of  the  repairs  and  the  purchase 

money  1079 

effect  of  purchase  by  master  in  cases  of  abandonment  1191 

where  there  is  no  abandonment  1191 

the  underwriters  may  accept  or  repudiate  the  acts  of  the  master  1 193 

QUARANTINE.    Expenses  of  ordinary  quarantine  not  general  average         ii  914 
come  under  the  head  of  petty  average  989 
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RATITICATIOK.    A  prlncipteof  anWctuI  appUci 
hence,  though  one  part-owner  caonol  land  hu 

if  tbty  sabu!(|  neatly  approve  and  ratlff  it,  i 
»0,  though  captors  of  B  prine  ]iavv  cu  original 

for  the  crown,  yet  if  the  crown  subsequeiil 

a  rendered  valid 
to,  wbvre  policy  ajgned  b;  clerk  of  broker  is 

denrHtcr,  Lhis  prvclndcs  any  objection  to  th 
•0,  where  ioaimuice  hnd  been  procared  on  bt 

by  his  clerk,  without  hU  sutborilj.  il  bind 

BO  where  ih«  general  agents  of  a  merchaai  at 

•ithoul  his  directions,  his  Eubeequent  isl 

them  "perionii  receiving  tlic  order  lo  iDsui 

36  a.  3.  c.  iS. 

in  order  (hat  ratification  should  be  equivaleni 

must  be  given  with  knowledge 
•od  indeed  implies  previoua  knowledge  of  thi 
bnt  the  length  of  time  that  has  elspGed  betw 
ratificiitioti  thereof  is  imimporlant 
RATS,  damage  done  to  hull  of  ship  by,  is  wesr  tmd 

tnd  not  lou  by  perils  of  the  leas 

BECrPROCITY  TREATIES,  principle  and  origin 

RECOVERy  BACK  OF  LOSSES  I.MPROPEHLl 

cinnuQstiDces  of  fhmd,  &c.  may  be  recovei 

saeh  action  cannot  be  maintained  againil  a  bi 

•  alittr,  if  he  haa  only  passed  it  in  aceoant 

nor  will  il  lie  al  the  suit  of  the  underwriter,  w 

the  grnnnd  of  defence  at  the  time  of  piymc 

if  olherwiM,  it  will,  though  loss  paid  uadcr  Ic 

[^r~^>o^i>n   ^.i.r..i.      sypo„nur  iiiusl  be  prope 

policy 
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reasons  of  its  prohibition  in  this  country  286 

prohibitory  clause,  19  G.  2.  c.  37.  s.  4.  287 

extends  to  re-insurance  on  foreign  ships  287 

in  this  country  re-insurance,  in  the  proper  sense,  is  practically  un- 
known 287 
foreign  law  as  to  re-insurance  288 
Emerigon's  definition  288 
the  contract  of  re-insurance  is  totally  distinct  firom  the  original  in- 
surance 288 
in  order  to  recover  against  the  re-insurer,  the  same  evidence  is  required 

as  in  actions  on  the  original  policy  ,  288 

the  whole  amount  of  the  original  insurance  may  be  recovered  against 
the  original  insurer,  except  in  France,  where  the  premium  and  costs  of 
the  first  insurance  are  deducted  288 

the  defence  to  actions  on  the  second  policy  is  the  same  as  on^e  first         289 
the  re-assured  need  not  abandon  in  cases  of  constructive  total  loss  289 

amount  recoverable  against  the  re-ii;isnrer  includes  costs  of  justifiably 

defending  the  action  on  the  original  policy  289 

Re-insurance,  or  rather  new  insurance,  in  case  of  the  nnderwriter'a  in- 
solvency, 291 
modem  French  law  and  practice  on  this  point  291 
law  and  practice  in  England  29 1 
practice  in  bankruptcy  as  to  proof  under  the  fiat  where  partuB  in- 
terested are  not  within  the  United  Kingdom                                      29t 
Insuring  the  solvency  of  the  underwriter, 

has  never  been  practised  in  this  country  289 

where  the  same  object  is  attained  by  the  practice  of  employing      ^ 
brokers  del  credere  290 

present  French  law  on  the  point  290 

REMEDY  OVER  by  the  broker  against  the  assured  for  premiums  and  losses 

paid  by  mistake  i.  187.  139 

by  underwriter  agunst  broker  for  foul  losses  ii.  1241 

RENDEZVOUS,  place  of;  for  convoy,  what  it  is,  and  rules  as  to  sailing  from 

L  606,  607 

REPAIRS.    Expense  of  repairing  sea-damage  to  ship  is  particular  average     ii  956 

mode  of  adjusting  this  average  979 

rule  and  practice  as  to  deduction  of  one  third  new  for  old  979.  984 

extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  die  mider- 

writer  985 

cost  of  temporary  repairs  at  port  of  distress,  added  to  subsequent  perma- 
nent repairs,  make  up  the  expense  to  be  adjusted  985 
a^jastment  of  loss,  by  sale  of  goods,  to  repair  ^hip                                      986 
cost  of  repairing  partial  loss  actually  sustained  before  total  loss  incurred 

may  be  added  thereto  986.  1193.  1195 

bat  not  the  estimated  cost  of  repairs  never  in  &ct  made  986.  1 194 

such  repairs  can  only  be  recovered  for  when  prudently  and  properly 

made  1196 

cannot  be  recovered  for  in  France  in  addition  to  a  total  loss  1 198 

cost  of  repairing  sea-damage  is  not  general  average  906 

cost  of  repairing  part  of  ship  sacrificed,  or  damage  voluntarily  incurred 

for  the  general  benefit,  is  general  average  907 

5  A  4 
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in  the  United  States  the  cost  of  such  repairs  in  the  port  of  distress  as  are 
only  necessary  to  set  on  the  ship  in  her  yoyage,  are  general  ayerage, 
however  incurred  907 

semble,  in  this  country  the  cost  of  repairs  giyes  no  claim  to  contrilmtion, 

unless  the  damage  be  itself  a  general  average  loss  909 

what  those  repairs  are,  the  estimated  cost  of  which  is  compared  to  the 

ship's  value  when  repaired,  in'  order  to  make  a  constructiye  total  loss    1098 
they  need  not  be  such  as  to  enable  the  ship  to  take  on  her  original  cargo, 

only  to  keep  the  sea  1094.  1099 

their  cost  must  be  estimated  with  reference  to  all  circomstances  at  the 

place  and  time  1110 

partial  repairs  at  place  of  casualty  may  be  added  to  subsequent  complete 

repairs  in  estimating  the  cost  11 10 

so  also  the  expense  of  extricating  the  ship  from  the  peril  1101 

one  third  new  for  old  is  not  to  be  deducted  for  the  purposes  of  this  com- 
parison 1101 
REPLICATION  DE  INJURIA  is  allowed  in  actions  on  policies  1309 
burden  of  proof  on  the  issue  raised  by  replying  de  injuria  to  a  plea  of 
concealment                                                                                574,  575.  1S09 
REPORT  OF  SURVEYORS  as  to  ship's  seaworthiness                             L  687, 688 
skilled  witnesses  may  be  asked  whether,  in  their  opinion,  the  ship  was 
seaworthy  on  the  facts  stated  in  surveyor's  report  688 
REPORTS,  DOUBTFUL,  touching  material  facts,  should  be  disclosed             I  555 
o/iVer,  if  they  have  no  apparent  bearing  on  the  risk                                       555 
REPRESENTATION.    General  principles  on  which  misrepresentation  and 

concealment  avoid  contracts  L  487 

if  actually  fraudulent,  they  avoid  all  contracts  alike  487 

whether  actually  fraudulent,  or  only  proceeding  fh>m  ignorance,  mistake, 

or  negligence,  they  avoid  contracts  of  insurance  488 

reason  of  this  488 

I.  Representations  as  distinguished  from  warranties:  ground  on  which 

misrepresentation  avoids  the  policy  489 

definition  of  a  representation  489 

division  of  representations  into,  1.  Positive  Representations  ;  2.  Re- 
presentations of  Belief  or  Information  489 
representations  may  be  either  oral  or  written  490 
distinction  inform  between  a  representation  and  a  warranty                 490 
the  latter  is  always  inserted  on  the  face  of  the  policy,  the  fbrmer 

never  490 

even  though  wrapped  up  in  or  wafered  to  the  policy,  it  is  bat  a  re- 
presentation, and  no  warranty  490 
though,  if  inserted  on  the  face  of  the  policy,  it  would  have  been  a 

warranty  490 

difference  in  effect  between  a  representation  and  a  warranty ;  a  war- 
ranty requires  a  literal  compliance,  a  representation  only  a  n^ 
stantial  one  491 

what  are  material  facts  and  material  representations  49S 

falsity  of  warranty  avoids  the  policy,  whether  material  or  not ;  aUier 

of  representations  «  49S 

statements  relating  to  the  risk  may  be  constmed  as  rcpreacnta* 
tions,  though  written  on  the  fkce  of  the  policy  49t 
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cases  of  implied  representations  493 

of  the  groond  on  which  misrepresentation  avoids  the  policy  494 

actual  fraud  not  necessary  494 

misrepresentation  by  agent  without  any  fraud  on  the  part  of  the  assured 

avoids  the  policy  495 

does  misrepresentation  avoid  the  policy  on  the  ground  of  constructive 

fraud,  or  the  breach  of  a  condition  precedent  ?  496 

theory  of  Mr.  Duer  496 

state  of  the  question  497 

English  doctrine  498 

doubts  of  Lord  Tenterden  as  to  the  wisdom  of  allowing  parol  evidence 

of  representation  to  controul  the  policy  498 

continental  law  as  to  representations  preferable  to  our  own  498 

within,  what  limits  parol  evidence  of  representations  is  admissible  in 

English  law  499 

the  terms  of  a  representation  may  be  proved  by  parol  evidence  whenever 

not  inconsistent  with  the  policy  499 

but  not  for  the  purpose  of  contradicting  the  policy  499 

in  cases  of  actual  fraud  misrepresentation  will  avoid  the  policy,  without 

any  inquiry  as  to  its  being  material  to  the  risks  500 

a  statement  made  as  true,  without  any  inquiry  into  its  truth  or  falsehood, 

shall,  if  false,  be  deemed  fhiudulent  501 

in  order  to  avoid  the  policy,  the  loss  need  not  be  connected  with  the  mis- 
representation 501 
in  cases  where  there  is  no  actual  fraud  the  assured  is  entitled  to  a  return 

of  premium  :  aliter  where  there  is  501 

division  of  positive  representations  into  affirmative  and  promissory  502 

not  a  substantial  distinction  502 

representations,  though  affirmative  in  form,  promissory  in  effect  502 

whether  there  is  any  difference  between  a  promissory  and  affirmative  re- 
presentation, as  to  the  ground  on  which,  if  false,  they  will  avoid  the 
policy  503 

case  of  Flinn  v.  Tobin  503 

remarks  of  Lord  Tenterden,  and  distinction  taken  by  him  in  the  case  of 

Flinn  v,  Headlam,  as  to  this  point  504 

the  distinction  not  founded  in  principle,  or  on  authority  504, 505 

cases  proving  that  the  misrepresentation  of  a  future  event  material  to  the 

risk  avoids  the  policy,  though  not  fraudulent  505,  506 

distinction  virtually  abandoned  by  Lord  Tenterden  506 

general  result  of  the  authorities  as  to  this  point  507 

distinction  between  promissory  representations  and  mere  statements  of 

expectation  and  belief  507 

the  latter,  though  material  only,  avoid  the  policy  where  actually  fraudu- 
lent 507 
if  without  fraud,  though  material,  their  fiedsity  will  not  discharge  the 

underwriter  508 

even  a  positive  misrepresentation  of  future  &cts,  though  material,  will 
not  avoid  the  policy,  if  made  by  a  party  who  has  no  connection  with, 
or  controul  over,  the  event  for  which  he  engages  509 

as  where  the  owner  of  the  goods  misrepresents  the  time  of  the  ship's  sail- 
ing 509 
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when  a  representation  positive  in  terms  shall  be  constmed  as  a  meie 

statement  of  expectation  or  belief  510 

from  the  position  of  the  parties  or  the  facts  of  the  case  511 

from  the  yery  terms  of  the  statement  511 

where  the  statement  is  positive  in  form,  its  falsehood  will  avoid  the  polic  j, 
although  consisting  mamly  in  a  wrong  inference  from  fibcts  truly  com- 
municated 511 
statements  of  facts,  professedly  founded  on  the  information  of  others,  or 
conmiunications  of  such  information  in  extenso  are  not  representatioiis 
requiring  a  substantial  compliance  513 
the  assured  in  these  cases  is  only  answerable  for  the  truth  with  which  he 

states  the  information  513 

wrong  information  derived  from  an  agent  innocently  communicated  by 

the  assured  to  the  underwriter,  will,  if  material,  avoid  the  policy  513 

wrong  information  derived  from  the  foreign  correspondents  of  the  as- 
sured, or  from  the  master,  are  the  misrepresentations  of  the  assured 
himself,  if  he  shows  them  to  the  underwriter  as  instructions  to  insure     514 
IL  What  representations  are  material, 

all  representations  are  material  which  there  is  reason  to  believe  deter- 
mined the  underwriter  to  insure,  or  influenced  his  estimate  of  the 
premium  515 

misrepresentation  of  amount  of  premium  at  which  same  risk  has 

been  taken  by  other  underwriters,  is  material  515 

but  if  misrepresentation  be  shown  not  to  have,  in  fiict,  influenced  the 
underwriter,  it  will  not  avoid  the  policy,  though  it  relate  to  material 
facts  516 

but  then  clear  proof  must  be  given  that  the  underwriter  did  not  rely 

upon  it  517 

what  are  material  facts  518 

where  the  representation  is  made  in  answer  to  questions,  its  &lsehood 
will  avoid  the  policy,  though  relating  to  points  which  the  assured  is 
not  bound  to  disclose  518 

a   misrepresentation  of  facts  contained  in  Lloyd's    lists    will,   if 

material,  avoid  the  policy  518 

unless  underwriter  can  be  shown  in  fact  to  have  consulted  the  lists      518 
materiality  of  representation  is  a  question  for  the  jury  519 

query^  whether  evidence  of  skilled  witnesses  is  admissible  to  guide 
their  judgment  519 

III.  What  amounts  to  a  substantial  compliance  with  a  representation, 
if  made  with  the  intention  to  deceive,  any  variance  between  the  state- 

ment  and  the  fact,  will  avoid  the  policy  520 

if  not  so  made,  the  case  b  difierent,  and  a  substantial  complianee  is 

all  that  is  required  520 

cases  of  substantial  compliance  521 

if  a  ship,  represented  neutral,  be  documented  and  navigated  as  such, 

her  condemnation  as  prize  will  not  avoid  the  policy  521 

when  alone  falsity  of  representation  will  avoid  the  policy  522 

some  representations  require  a  stricter  compliance  than  others  523 

as,  for  instance,  representations  of  time  of  sailing  523 

or  ship's  being  last  seen  safe  523 

where  the  non-compliance  with  the  representation  does  not  sub- 
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stantially  alter  the  nature  of  the  risk,  it  will  produce  no  effect 
on  the  policy  523 

what  amounts  to  a  waiver  of  a  representation  524 

signing  policy,  the  terms  of  which  are  inconsistent  with  a  repre- 
sentation 524 
representation  may  be  withdrawn  before  policy  signed  524 
when  representation  relates  to  future  &cts,  does  its  subsequent  falsi- 
fication avoid  the  policy  ab  initio  525 
if  breach  be  transitory  in  its  effects,  will  underwriter  be  discharged 

from  liability  for  loss  not  consequent  upon  it  525 

liability  of  the  underwriter,  where  representation  is  falsified  by  act 
of  the  home  government,  by  overbearing  force,  or  unavoidable 
accident  526 

IV.  Construction  of  a  representation, 

words  are  to  be  taken  in  the  sense  in  which  the  underwriter  most 
probably  understood  them  526 

statements  that  ship  was  **  on  the  coast,"  or  ^  all  well,"  on  a  given  day    527 

rule  of  construction,  where  representation  is  ambiguous  from  detign    527 

where  it  is  so  without  fraud  527 

where  letter  is  shown  relating  to  the  state  of  the  ship,  and  referring 
to  a  former  letter,  as  to  which  the  underwriters  make  no  inquiry     528 

words  of  representation,  where  technical  or  of  peculiar  mercantile 
import,  to  be  construed  with  reference  to  the  usages  of  trade  528 

can  a  positive  representation  supersede  an  usage  of  trade  inconsistent 
with  it?  529 

representation  that  ship  is  seaworthy  in  some  respects  does  not  dis- 
pense with  her  being  so  in  other  respects  529 

every  representation  is  construed  to  refer  to  the  time  of  subscribing 
the  policy  530 

previous  statement,  inconsistent  with  one  made  at  time  of  subscrip- 
tion, is  not  a  representation  530 

representation,  if  found  to  be  erroneous,  ought  to  be  withdrawn 
before  policy  signed  531 

assured  not  bound  to  resort  to  extraordinary  means  of  dispatch  for 
this  purpose  531 

V.  Misrepresentation  to  first  underwriter  extends  to  all, 

limitations  on  this  rule  532 

only  extends  to  representations  of  such  matters  as  it  may  be  pre- 
sumed the  first  underwriter  would  have  required  to  be  informed 
about  before  subscribing  the  policy  :  not  to  collateral  points  532 

is  strictly  confined  to  the  underwriter  whose  name  stands  first  in  the 

policy  itself  533 

and  to  underwriters  on  the  tame  policy  533 

so  only  applicable  where  the  representation  tends  to  lower  the 

estimate  of  the  risk  533 

even  under  these  limitations  the  rule  is  not  favoured  in  our  courts       534 
where  first  underwriter,  a  mere  **■  decoy,"  this  avoids  the  contract  as 

to  all  subsequent  underwriters  534 

this  defence  can  only  be  resorted  to  on  first  trial  534,  535 

REPURCHASE  OF  SHIP  AND  CARGO  BY  MASTER.    (See  PurchoMe 
by  Master) 
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policies  must  be  re-stamped  when  altered,  onlesa  the  alterations  fall 

within  the  excepted  cases  in  the  thirteenth  section  57 

if  not  re-stamped  when  the  alteration  is  sach  as  to  require  it,  both 

the  altered  and  original  policy  are  invalidated  63,  63 

alterations  in  the  terms  and  conditions  of  the  policy  made  **  before 

notice  of  determination  of  the  risk,"  do  not  reqnire  a  fresh  stamp  58 

thus,  an  extension  of  time  of  sailing  before  notice  of  loss,  requires  no 

fresh  stamp  58 

nor  the  substitution  or  addition  of  new  termini  before  final  intention 

formed  to  abandon  the  ship's  original  destination  58 — 61 

when  the  thing  originally  insured  is  changed  on  the  iace  of  the 
policy  into  something  specifically  different  and  incapable  of  b«ng 
insured  under  the  same  denomination — the  policy  must  be  re- 
stamped  59 
as  where  **  ship  and  outfit"  is  altered  into  **  ship  and  goodgj'*  in  a 

whaling  risk  59 

but  where  the  alteration  does  not  inyolve  a  specific  change  in  the 

thing  insured — no  fresh  stamp  is  required  60 

thus,  changing  time  of  sailing  in  an  insurance  **  on  goods  to  be 

shipped  before**  a  given  day,  requires  no  fresh  stamp  60 

nor  cancelling  warranty  to  sail,  in  policy  on  ship  60 

not  altering  specified  mark  on  goods  60 

nor  change  in  termini  of  the  voyage,  if  before  notice  of  determina- 
tion of  the  risk  61 
nor  memorandum  on  policy  waiving  warranty  of  seaworthiness  61 
the  mere  correction  of  an  error  requires  no  fresh  stamp  61 
as  of  wrong  declaration  of  name  of  ship  62 
or  of  wrong  denomination  of  the  subject  of  insurance,  when  a 

manifest  blunder  62 

it  makes  no  difference  whether  the  alteration  be  made  on  the  fiu^e, 
or  written  on  the  back  of  the  policy  63 

RETURN  OF  PREMIUM.    Principles  on  which  the  doctrine  of  retom  of 

premium  rests  iL  1210 

I.  Where  risk  has  never  commenced — or  is  apportioned, 

return  of  premium  takes  place  where,  from  any  cause  except  the  frand 

of  the  assured,  the  risk  has  never  commenced  1211 

return  of  part  of  premium,  where  risk  apportioned  1212 

where  a  contingency  is  introduced  into  the  policy,  as  by  a  warranty 
to  sail  with  convoy  from  a  given  place, — then,  if  a  usage  is  shown 
to  consider  the  risk  divisible,  there  will  be  a  proportionable  return 
of  premium  1212 — 1215 

where,  however,  the  risk  is  entire  under  the  policy,  and  has  once 
commenced,  no  return  of  premium  can  take  place,  no  matter  how 
short  a  time  the  risk  may  have  lasted  1215 

as,  in  policies  '*  at  and  from,**  though  ship  lost  before  loading  1215 

or  though  ship  may  sail  unseaworthy  for  the  voyage  1215 

no  return  of  premium  in  cases  of  deviation  1215 

when  the  risk  is  regarded  as  entire  1216 

insurance  on  time  at  an  entire  premium,  is  an  entire  risk  1216 

insurance  at  an  entire  premium  of  a  round  voyage,  consisting  of 
several  passages,  is  an  entire  risk  1216 
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law  in  the  United  States  is  the  same  1217 

law  in  France  1217 

2.  Retarn  of  premium  in  cases  of  illegality  or  fraud, 

where  the  risk  is  illegal,  the  assured  shall  not  recover  hack  the  pre- 
mium 1218 
premium  paid  on  an  assurance,  void  as  a  gaming  policy,  cannot  be 
recovered  back  after  the  risk  has  commenced,  and  the  event  been 
determined  1218 
distinction  taken  by  Mr.  J.  Buller  between  contracts  executed  and 

executory  1219 

acted  upon  in  cases  of  illegal  wagers,  by  the  Court  of  Common  Pleas  1219 
questioned  by  Lord  Ellenborough  1220 

where  the  insurance  is  void  for  illegality,  even  though  the  risk 
never  commenced  under  the  policy,  the  assured  cannot  recover 
back  his  premium  without  a  previous  formal  renunciation  of  the 
contract  1220 

^tuere,  whether  he  can  even  then  1220 

where  the  risk  has  been  run  and  the  event  taken  place,  no  return  of 

premium  can  be  claimed  1221 

as  in  case  of  a  re-insurance  1221 

or  trading  with  the  enemy  1221 

though  by  a  foreigner — ignorance  of  the  law  is  no  excuse  1221 

ignorance  of  the  fiict  is  1221 

premium  must  be  returned  wherever  the  policy  is  rendered  void  by 

the  fraud  or  positive  misrepresentation  of  the  vanderwrUer  1222 

aliter  where  the  policy  is  avoided  by  the  fraud  of  the  assured  or  his 

agent  1223 

in  case  of  mere  misrepresentation  without  actual  fraud,  a  return 

may  be  claimed  1223 

so  it  may  where  policy  is  rendered  void  by  non-compliance  with 

warranties  1223 

or  by  making  a  material  alteration  1224 

3.  Return  of  premium  for  want  of  interest,  short  interest,  or  over  in- 

surance, 

return  of  premium  cannot  be  apportioned  according  to  the  duraiiim 
of  the  risk  1224 

where  assured  has  in  fSoct  no  interest  at  risk,  he  will  be  entitled  to  a 
return  1224 

if  risk  has  once  conmienced  under  a  policy  effected  by  captor  to 
protect  his  interest  in  prize,  taken  in  time  ofvHur^  he  cannot  claim 
a  return  of  premium  1224 

aUter  where  the  ship  has  been  taken  before  war  declared  1225 

where  risk  has  been  run,  and  the  ship  arrived,  the  assured  cannot 
afterwards  claim  a  return  of  premium  on  ground  of  want  of  in- 
terest 1225 

where  insurance  is  effected  by  mistake,  as  on  goods  by  the  wrong 
ship,  the  assured  is  entitled  to  a  return  1226 

principle  on  which  a  return  of  premium  can  be  claimed  in  cases  of 
over  insurance,  double  insurance,  &c  1226 

return  of  premium  for  short  interest  '  1226 

return  of  premium  for  over  insurance  1227 
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no  return  for  over  insurance  on  Tahied  policief  1227 

return  of  premium  in  case  of  double  insurance  1227 
in  case  of  over  insurance  on  a  single  policy  all  the  nnderwriten 

thereon  contribute  rateably  to  the  return  1228 
several  policies  of  the  same  date  are  considered  as  one  policy  and 

foUow  the  same  rule  1228 

rule  vrhere  there  are  sereral  poUcies  of  di£Berent  dates'  1229 

former  rule  1229 

its  inconyeniencies  1229 

present  rule  as  established  by  Fisk  v.  Masterman  1229 

rule  in  the  United  States  1231 

4.  Return  of  premium  under  express  stipulation, 

general  stipulations  as  to  return  of  premium  1231 

stipulation  to  return  premium  in  case  the  ship  sails  with  conToy 

"and  arrives"  1231 

reason  for  and  meaning  of  this  stipulation  1232 

construction  of  the  vords  "  and  arriyes"  1232 

what  kind  of  arrival  is  contemplated  by  this  daase  1233 

if  ship  sails  with  convoy  and  arriyes,  but  the  goods  insured  are 
afterwards  lost,  the  assured  is  entitled  both  to  a  retora  of  pre- 
mium, and  to  a  total  loss  1233 
in  all  these  cases  the  arrival  of  the  «Ai/»  is  the  point  to  be  attended  to   1234 
the  words  '*  and  arrives  "  mean  arrival  at  the  miimate  port  of  destina- 
tion 1234 
stipulation  to  return  a  portion  of  the  premium  **  for  arriyal"               1235 
construction  of  these  words  1235 
that  loss  was  by  an  excepted  risk  is  no  objection  to  the  assored's 

claiming  a  return  of  premium  1236 

where  the  words  **  and  arrives"  are  not  inserted,  the  ooostroction 

is  different  1236 

in  such  cases,  if  a  total  loss  occurs,  the  assured  is  not  entitled  to 

claim,  in  addition,  a  return  of  premium  1236 

assured  under  stipulation  to  return,  if  ship  sails  with  conyoyt  may 
claim  return,  though  policy  may  be  avoided  for  breach  of 
warranty  1236 

what  constitutes  a  sailing  with  convoy  under  this  stipulation  1237 

construction  of  stipulation  to  return  premium  if  ship  be  mdd  or 
laid  up  1237 

5.  Deduction  of  one  half  per  cent 

custom  to  aUow  this  deduction  1237 

reason  of  the  allowance  1233 

in  practice  it  is  always  made  1238 

except  where  conduct  of  underwriter  has  been  frandnlent  123S 
it  makes  no  difference  whether  the  act  of  the  assured  or  the  act  of 

God  have  given  the  title  to  claim  return  of  premiuna  1239 

6.  Paying  the  premium  into  court, 

premium  should  be  paid  into  court  whenever  it  is  likely  the  assured 
will  be  entitled  to  a  return  1239 

consequences  of  not  so  doing  1239 

'  counsel  for  plaintiff  need  not  mention  in  opening  his  case  an  in- 
tention to  claim  return  of  premium  1239 
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REVENUE  LAWS.    Risks  in  contravention  of  oor  own,  illegal  i.  704 

to  those  of  foreign  states  this  country  pays  no  attention  705,  706 

bat  in  order  to  recorer  on  policies  covering  risks  illegal  by  foreign 

revenue  laws,  underwriter  must  have  notice  of  the  nature  of  the  risk       707 

RICE  not  included  under  the  word  com  in  the  common  memorandum  ii.  852 

inserted  in  the  memorandum  by  the  London  Ins.  Comp.  852.  note 

RIGGING,  damage  done  to,  when  particular  average,  and  when  wear  and  tear 

il  756.  955,  956 
when  cut  away,  in  order  to  disengage  masts  and  spars,  it  is  general 

average  894 

so  it  is  where  cut  away  to  let  go  sails,  &c.  896 

or  where  employed  to  stop  leak,  or  other  unusual  purpoae  895 

RISK.    The  exposure  to  risk  of  sea  loss  of  something  in  which  the  assured  is 

interested,  is  the  essence  of  the  contract  of  insurance  i.  1 1 

RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OF  UNDER- 
WRITER'S LIABILITY  — 
L  Risk  of  loss  not  fidling  within  the  term  or  voyage  insured,' 

underwriter  is  liable  for  no  loss  that  does  not  fidl  within  the  limits 

of  the  risk  ii.  754 

liability  of  underwriters  on  time  policy  for  loss  caused  be/ore^  but 

not  eventuating  in  a  total  loss  till  after  the  expiration  of  the  term    754 
in  cases  of  deviation  the  loss  must  have  occurred  before  the  ship 
turned  off  her  course  755 

IL  Risk  of  loss  by  wear  and  tear,  or  by  the  inherent  vice  of  perishable 
commodities, 
underwriter  not  liable  for  the  ordinary  wear  and  tear  of  the  voyage    755 
to  discriminate  wear  andtlear  from  average  frequently  difficult  756 

illustrations  of  the  difference  between  them  756 

what  is  average  loss,  and  what  wear  and  tear,  in  case  of  cables  and 

anchors  756 

in  case  of  masts,  spars,  and  sails  756 

damage  caused  by  springing  leak,  when  wear  and  tear,  and  when 

average  756 

damage  done  to  hull  of  ship  by  enemy's  shot,  by  worms,  rats,  &c        756 
damage  to  copper  sheathing  758 

underwriter  not  liable  for  the  proper  vice  of  the  thing  insured  758 

loss  by  spontaneous  combustion  759 

loss  by  ordinary  leakage  and  breakage  759 

underwriter  liable  for  extraordinary  leakage  caused  by  perils  of  the 

sea,  diough  the  stowage  may  not  have  been  disturbed  759 

in  this  country  the  onUnary  amount  of  leakage  and  breakage  for 
which  the  underwriters  are  not  to  be  responsible,  is  not  fixed  by 
law  760 

in  the  United  States,  and  generally  on  the  Continent,  it  is  760 

stipulations  in  the  French  policies  on  this  sutject  760 

in  insurances  on  living  animals,  the  underwriters  are  not  liable  for 
lossee  arising  from  their  disease  or  natural  death  761 

Cases  on  the  mortality  of  negro  slaves, 

their  death,  caused  by  suicide,  was  held  not  to  be  at  the  risk  of  the 

underwriter  761 

nor  loss  caused  by  throwing  them  overboard  owing  to  scarcity, 
arising  from  master's  mistaking  the  course  762 
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RISKS  COVERED  BY  THE  POLICY  —  LIMITATIONS  OF  UNDER- 
WRITER'S LIABILITY  —  icantinued) 

nor  death  caused  by  starvation  on  the  Toyage  763 

Cases  of  insurance  on  Uye  stock, 

if  liye  stock  die  of  starvation  caused  by  the  extraordinarj  and  on* 
ayoidable  delay  of  the  Toyage,  this  is  not  at  the  risk  of  the  un- 
derwriters 763 

death  of  animals  from  bruises  caused  by  the  pitching  of  the  ship  in 
a  storm,  is  a  loss  for  which  the  underwriters  are  liable,  though 
warranted  free  of  mortality  763 

so  where  their  death  is  caused  partly  by  the  pitching  of  the  ship 
and  partly  by  their  own  struggles  764 

IIL  Risk  of  loss  not  proximately  caused  by  the  perils  insured  against : 
causa  proximo  turn  remota  spectatur, 

underwriter  liable  for  no  loss  not  proximately  caused  by  the  perils 
insured  against  764 

but  for  all  loss  so  caused  he  is  liable  764 

difficulty  in  practice  of  applying  the  rule  765 

a  sum  ordered  to  be  paid  by  the  owner  of  one  ship  to  another, 
under  a  foreign  arbitration  award,  as  compensation  for  damages 
caused  by  collision,  is  not  recoverable  under  a  count  for  loss  by 
the  perils  of  the  seas,  in  this  country  766 

it  is  in  the  United  States  767 

IV.  Risk  of  loss  occasioned  by  the  acts  or  negligence  of  the  assured  or  his 
agents, 

where  ship  is  seaworthy  at  the  outset,  the  underwriter  will  be  liable 
for  all  loss  proximately  caused^  the  perils  insured  against, 
though  remotely  occasioned  by  the  negligence  of  the  master  or 
crew  768 

cases  illustrating  this  position  76S 

ship  burnt  by  negligence  of  mate  768 

goods  lost  by  stranding  caused  by  gross  negligence  768 

ship  bilged  owing  to  negligence  of  mate  in  not  providing  proper 
fastenings  769 

sailing  with  ship,  originally  seaworthy,  in  a  state  of  dangerous 
leakiness  769 

ship  lost  by  stranding,  owing  to  captain's  sailing  into  harbour  with- 
out a  pilot  769 

ship  lost  by  being  blown  over  on  her  beam  ends,  owing  to  master^s 
improperly,  but  not  barratrously,  heaving  over  too  much  ballast      769 

ship  lost  by  being  necessarily  run  ashore  in  consequence  of  a  state 
of  leakiness  caused  by  improper  loading  770 

cases  where  question  is,  whether  there  has  in  fact  been  negligence      770 

two  of  the  crew  sent  ashore  to  make  fiist  a  line  and  seized  by  a 
pressgang,  whereby  the  ship  takes  the  ground  771 

ship  lost  by  negligence  of  pilot  in  improperly  fastening  her  against 
the  remonstrance  of  the  master  771 

original  deficiency  of  master,  crew,  or  ship,  is  matter  of  defence 
under  a  plea  of  seaworthiness  77S 

where  the  loss  is  not  proximately  caused  by  the  perils  insured 
against,  but  is  directly  referable  to  the  negligence  or  misconduct 
of  the  agents  of  the  assured,  the  underwriter  is  not  liable  772 
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RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OF  UNDEIU 
WRITER'S  LIABILITY  —  (continued) 

ship  broken  ap  in  consequence  of  the  negligence  of  the  assured  in 
not  repairing  772 

goods  damaged  by  bursting  of  boiler  pipe,  owing  to  captain's  negli- 
gence 773 

ship  seized  owing  to  failure  of  shipowner  to  provide  proper  documents    773 

if^  howeyer,  the  loss  be  brought  about  by  a  mere  mistake  in  judg- 
ment of  the  assured  acting  bond  fide,  underwriter  will  not  be 
discharged  774 

but  he  will  be  so  where  loss  arises  from  causes  which  the  owners  or 
masters  are  reasonably  bound  to  preyent  774 

V.  Limitation  of  owner's  responsibility  for  loss  occasioned  by  the  acts 

or  negligence  of  the  master  or  crew, 
at  common  law  the  owner  was  responsible  to  the  shipper  to  the  fhll 

amount  755 

by  the  law  maritime,  his  responsibility  was  limited  to  the  value  of 

ship  and  freight  776 

statute  law  limiting  owner's  responsibility  776,  777 

construction  of  the  acts  777 

mode  of  calculating  value  of  ship  777 

mode  of  calculating  value  of  freight  777 

fishing  stores  of  whalers  to  be  valued  as  part  of  ship  778 

acts  only  apply  to  registered  ships  778 

period  at  which  liability  of  owners  and  masters,  as  carriers,  begins 

and  ends  778,  779 

VI.  Risk  of  loss  by  acts  of  government  of  the  assured, 

where  underwriter  and  assured  are  both  British  subjects,  the  former 
is  liable  for  all  loss  caused  by  the  public  acts  of  the  British 
government  779 

qiuere,  when  the  assured  is  a  foreigner,  is  a  British  underwriter 

liable  for  loss  caused  by  the  acts  of  the  foreign  government  780 

doctrine  of  the  earlier  cases,  that  he  is  not  781 

unless,  indeed,  the  foreign  assured  be  trading  under  a  license  781 

the  later  doctrine  is,  that  the  underwriter  shall  be  liable  where, 
from  the  whole  of  the  case,  it  is  plain  that  the  British  underwriter 
meant  to  assume  therbk  of  such  loss  782 

the  old  doctrine  was  abandoned  in  Bazett  v.  Meyer  783 

but  acted  upon  again  in  Campbell  v.  Innes  783 

remarks  on  Campbell  o.  Innes  784 

the  doctrine  is  wholly  abandoned  in  the  United  States  784 

VIL  Risk  of  loss  of  voyage  by  interdiction  of  commerce,  &c. 

this  loss  not  covered  by  English  policies  in  the  common  form  785 

aliter  in  foreign  policies  785 

principle  of  this  rule  in  English  law  785 

cases  illustrating  the  rule  786,  787 

the  rule  in  the  United  States  is  different  788 

special  clauses  may  be  inserted  in  English  policies  so  as  to  include 
this  risk  788 

VIIL  Risks  of  foreign  smuggling  and  interloping  trade  fall  on  the  under- 
writer only  when  he  can  be  proved  to  have  known  the  object  of 
the  adventure  789 
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RISKS  COVERED  BY  THE   POLICY  —  LIMITATION   OF    UNDER- 
WRITER'S LIABILITY  — (con/inue^) 

risk  of  loss  by  subsequent  events,  as  of  future  war,  is  within  the  poltcj    790 
the  underwriter  on  one  subject  of  insurance  is  not  liable  for  loss  on 

another  790 

underwriter  on  goods  is  not  responsible  for  loss  by  having  to  pay 

same  freight  on  diminished  value  790 

nor  for  freight  pro  rata  790 

nor  for  loss  caused  by  forced  sale  of  goods  for  the  repair  of  the  ship    791 
RISK,  CHANGE  OF,  by  delay  or  deviation.     (See  Deviation,  Dday) 

by  abandonment  of  voyage.     (See  Change  of  Va»fage) 
RIVER  NAVIGATION,  risk  of,  where  it  forms  a  regular  part  of  the  voyage, 

is  covered  by,  though  not  specified  in,  the  policy  i.  430, 431 

ROBBERY,  when  committed  by  strangers,  is  a  peril  insured  against  iL  818 

and  not  at  risk  of  the  owners  775 

ROYAL  EXCHANGE  ASSURANCE  COMPANY,  when  incorporated  L  81 

form  of  suing  in  covenant  or  debt  11.  124S 

pleading  general  issue  by  statute  1288 

form  of  memorandum  used  by  852  note  {e) 

RUNNING  FOUL.     (See  Collision) 

RUSSIAN  EMBARGO  CASES  iL  1145—1147 

SAFE  IN  PORT,  warranty  that  ship  is  i.  583—588 

(See  Warranties,  Express) 
SAILING,  warranty  as  to  time  of.     (See  Warranty  to  Sail) 

SAILING  INSTRUCTIONS,  what  are  L  611 

unless  obtained,  warranty  to  sail  with  C9nvoy  is  not  complied  with  611 

need  not,  as  a  condition  precedent,  be  obtained  at  place  of  rendezvous  611 
but  captain  must  be  proved  to  have  made  every  exertion  to  procure  them  611 
badness  of  weather  is  an  excuse  613 

so  is  commodore's  refusal  to  give  them  612 

but  if  not  procured,  owing  to  captain's  laches,  it  is  a  breach  of  the  war- 
ranty 612 
SAILS,   what  damage  to,  is  particular  average,  and  what  wear   and  tear 

11.  756.  955,956 
sails  let  go,  or  cut  away  to  save  ship  when  on  her  beam  ends,  is  general 

average  896 

sails  carried  away,  by  carrying  a  press  of  canvass  to  avoid  an  enemy,  or 
a  lee  shore,  is  not  896 

SALE  OF  CARGO  BY  MASTER,  for  the  necessary  repairs  of  the  ship  i.  183 

this  can  only  be  done,  1.  in  a  port  of  distress  ;  2.  when  all  other 
means  have  been  tried  and  failed ;  3.  to  enable  the  ship  to  proceed  on 
her  voyage  183 

sale  of  the  whole  cargo  by  the  master,  can  only  take  place  In  cases  of  ^T" 
the  most  extreme  and  urgent  necessity  i.  195 

law  as  laid  down  in  the  Gratitudine  195 

a  sea-damaged  cargo,  in  danger  of  perishing  from  putrefiiction,  may  be      * 
sold  by  the  master  in  «  port  of  distress  195 

though   the   original   ship   may  have   been  disabled,  and  other  ships 

might  be  procured  to  send  it  on  195 

where  cargo  is  not  perishable,  and  there  exist  means  of  transshipment, 
the  master  cannot  sell  it,  though  the  ship  be  disabled  196 
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SALE  OF  CARGO  BY  MASTER  —  (confo'nuAQ 

aliter  where  there  exist  no  means  of  transshipment  19G 

sale  of  cargo,  not  otherwise  justifiable,  will  not  be  rendered  so  by  de- 
cree of  Tice-admiralty  conrt  195 
(And  see  Constructive  Total  Loss  on  Goods) 

SALE  OF  SHIP  BT  MASTER  can  only  be  jostified  in  cases  of  the  most  ex- 
treme emergency  L  189 
the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured  against, 

as  to  make  a  safe  termination  of  the  adventure,  as  to  her,  hopeless       190 
as  where  she  is  wrecked  to  pieces  190 

or  where,  though  her  timbers  still  hold  together,  she  is  yet  hopelessly 

irreparable  191 

or  where  she  is  cast  away,  and  the  master  cannot  raise  funds,  or  pro- 
cure materials  for  her  repur  191 
but  the  necessity  must  be  such  as  to  leave  the  master  no  alternative, 
in  the  exercise  of  the  best  and  soundest  judgment  that  could  be  formed 
under  the  circumstances,  except  to  sell                                                     191 
a  mere  difficulty  in  finding  funds  will  not  justify  a  sale                                 192 
if  it  be  clear,  beyond  all  reasonable  doubt,  that  to  repair  the  ship,  so  as 
to  keep  the  sea,  will  cost  more  than  she  will  be  worth  when  repaired, 
this  j  nstifies  a  sale                                                                                      195 
law  of  France  and  of  the  United  States  in  this  respect                          193,  194 
(And  see  Constructive  Total  Loss  of  Skip) 
SALES  of  sound  and  damaged  goods  to  ascertain  the  amount  of  depreciation 

by  sea  damage  ii.  966 

SALTPETRE  not  included  "under  the  word  salt  in  the  common  memor- 
andum ii.  851 
is  distinctly  specified  by  the  London  Insurance  Company  852,  note 
SALVAGE  TO  CAPTORS,  &c.  What  salvage  is  ii  845 
when  and  to  whom  payable  845 
who  are  to  contribute  to  the  payment  845 
principles  on  which  amount  of  salvage  is  regulated  846 
liability  of  underwriters  for  salvage  —  principle  on  which  it  depends  846 
salvage  losses  need  not  be  specially  declared  for  847. 1339 
but  salvage  to  recaptors  must  be  ascertained  by  court  of  admiralty 

before  it  can  be  recovered  847.  1339 

and  proceedings  in  admiralty  court  must  be  produced  at  the  trial  on 
the  policy  1339 

SALVAGE  IN  CASES  OF  ABANDONMENT  means  that  which  is  trans- 
ferred to  the  underwriters  by  abandonment  ii.  1 179 
effect  of  abandonment  as  a  transfer  of  salvage                                 1 1 78 — 1185 
distribution  of  the  salvage  amongst  the  different  sets  of  underwriters 

1 187—1 190 
SALVAGE  LOSSES.    Total  losses  with  benefit  of  salvage  ii.  1179 

adjustment  of.    (See  **  Adjustment  of  Salvage  Losses  ") 
SEA  LETTER,  or  passport,  its  necessity  or  usual  form  i.  623 

SEAMEN'S  WAGES.     (See  Wages  of  Manners) 

SEARCH,  RIGHT  OF.    Origin,  extent,  and  object  of  the  right  of  search        1.  634 
exposition  of  the  doctrine  by  Lord  Stowell  in  the  case  of  the  Maria  635 

resistance  of  search  by  convoy  is  a  ground  Of  condenmation  of  the 

neutral  fleet  sailing  under  it  636 

so  even  sailing  with  convoy  for  the  purpose  of  such  resistance  636 
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risk  of  loss  by  eubsequi'Dl  events,  ns  of  fnti 
the  underwriter  on  one  subject  of  insura. 

anolher 
underwriter  on  goods  is  not  responaiblf 
siLme  freight  oa  diminished  tbIuc       < 
nor  for  freigbi  pro  mid  ,  i 

nor  for  loss  caused  bj  forced  sale  ti'  '  i 
RISK..  CHANGE  OF,  by  de]»v  or  devlatiop     j 
by  abandomaent  of  .',    ^ 
Hn  lilt  NAVIGATION,  riak  of,  where  '   .     i      , 

is  covered  by,  though  not  tpeC'     , 
RORlinRY,  whfo  committed  by  stran 

Liod  not  at  risii  of  the  owners  ^ 

1U)V.\L  EXCHANGE  ASSURA' 

form  of  auiog  in  covenant '  unseo 

pleading  general  issBe  by 
form  of  memorandum  u'  L>e  by  the  o 

ItL  NNING  FOUL.     (See  C 
RUSSIAN  EMBARGO  C  uf  Beaworthiness 


SAFi;  IN  PORT,  warn 


ailed  III 


SAIIJNG,  warranty         '^^    ..^ 
SAILIXG  INSTRT    -J^-^^lli^ 

need  not,   '  ^jd  warranty  is  satisfied  if  tl: 
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^  WARRANTY  OF)  —  (contimied) 

'  the  loss  be  shown  to  have  directly  pro- 
cess ?  662 

662 
*.  or  any  other  particular  de- 
'C  of  the  voyage,  an  exception 
\x  663 

rmediate  port  will  not  discharge  the 
^  .t.'  a  pilot  is  required  by  act  of  parlia- 

^  663,  664 

iiig  home  port,  where  required  Ay  act  qfpar- 
vs  the  underwriter  664 

;  of  any  harbour  where  pilots  are  kept  and  required, 
rthy  without  one  666 

.jot  be   an  unqualified  person,  yet  if  captain,  bond  fide, 
j^ht  him  otherwise,  the  underwriter  is  not  thereby  discharged    666 
.I'ine  of  seaworthiness  in  the  United  States  extends  the  implied 
warranty  beyond  the  commencement  of  the  voyage  666 

but  only  where  the  loss  is  distinctly  shown  to  have  been  occasioned 
by  the  subsequent  state  of  unseaworthiness,  and  such  state  to  have 
arisen  from  the  negligence  or  misconduct  of  the  assured  or  his 
agents  667 

the  English  doctrine  preferable  667 

the  implied  warranty  of  seaworthiness  has  the  same  extent  and 

import  in  time  as  in  voyage  policies  668 

case  of  Dixon  v.  Sadler  668 

in  time  policies  the  ship  should  be  in  such  a  state  of  seaworthiness 
at  the  outset  of  the  risk  as  to  make  it  likely  she  should  continue 
seaworthy  during  the  term  669 

she  must  be  seaworthy  for  the  service  on  which  it  is  intended  to 

employ  her  669 

there  are  degrees  of  seaworUiiness :   seaworthiness  for  the  voyage 

is  one  thing,  seaworthiness  in  port  quite  another  670 

under  a  policy  **  at  and  from  *'  it  is  enough  to  give  an  inception  to 
the  risk  that  the  ship  should  be  seaworthy  for  the  port  while  she 
lies  there  67 1 

if  she  have  been  so,  the  policy  is  not  avoided,  ab  initio,  by  her 

subsequently  sailing  unseaworthy  for  the  voyage  671 

there  are  different  degrees  of  seaworthiness  for  different  stages  of 

the  voyage  672 

if  the  ship  be  lost  in  any  intermediate  stage  of  the  voyage,  so  that 
she  be  seaworthy  for  her  then  risk,  this  is  sufficient,  though  she 
were  not  then  seaworthy  for  her  main  voyage  672 

if  the  prior  state  of  unfitness  for  the  sea  be  made  good  before  she 
sails  on  her  voyage,  it  is  no  answer  to  an  action  for  loss  occurring 
in  such  voyage  672 

where  the  risk  first  attaches  on  ship  after  she  has  been  some  time 
at  sea,  the  implied  warranty  will  be  satisfied  if  she  be  then  in  a 
state  of  repair  and  equipment  adequate  to  her  then  risk  673 

II.  What  state  of  repair  and  equipment  will  satisfy  the  implied  warranty. 

the  standard  of  seaworthiness  varies  with  the  voyage  674 
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the  right  of  search  includes  that  of  sending  into  port  for  adjadication  636 

attempt  to  rescue  ship  so  sent  in  is  a  breach  of  neutral  condact  636 

right  of  search  can  only  be  exercised  by  lawfully  commUsioned  cruiaerf, 

and  against  private  merchant  ships  637 

it  should  be  exercised  with  moderation  637 

is  liable  to  modification  by  international  treaties  637 

law  as  to  in  the  United  States  637 

SEAWORTHINESS  (IMPLIED  WARRANTY  OF) 
I.  General  doctrine  of  seaworthiness, 

meaning  of  the  implied  warranty  652 

importance  of  enforcing  a  strict  compliance  with  it  652 

the  ship  must  be  seaworthy  for  the  voyage,  when  she  sails,  652 

if  policy  attaches  before  sailing  it  will  be  enough  that  the  state  of 
seaworthiness  at  the  time  of  loss  be  commensurate  with  the  ship's 
then  risk  653 

whether  the  assured  knew  of  the  unseaworthy  state  of  the  ship  or 
not  makes  no  difference  653 

nor  whether  the  insurance  be  by  the  owner  of  the  skip  or  only  by 
the  owner  of  the  goods  654 

the  implied  warranty  of  seaworthiness  may  be  waived  by  consent 
of  underwriters  654 

if  ship,  which  has  once  sailed  unseaworthy,  put  back  on  discovering 
the  defect,  and  then,  after  having  remedied  it,  by  consent  of  the 
underwriters,  sails  again  seaworthy  for  the  voyage,  the  first  un- 
seaworthiness is  no  defence  against  a  loss  in  no  degree  connected 
with  it  654, 655 

the  implied  warranty  is  satisfied  if  the  ship  be  seaworthy  for  the 
voyage  when  she  sails :  there  is  no  implied  warranty  that  she  shall 
continue  so  656 

thus,  on  insurances  out  and  home,  seaworthiness  at  the  commence- 
ment of  the  outward  passage  is  all  that  is  required  656 

there  is  no  warranty  that  ship  shall  be  seaworthy  at  the  commence- 
ment of  the  homeward^  or  any  intermediate,  passage  656 

the  assured  makes  no  warranty  for  the  continuing  good  condact  of 
the  master  and  crew  657 

the  imderwriter  is  liable  for  all  loss  proximately  caused  by  the  perils 
insured  against,  though  remotely  occasioned  by  the  negligence  or 
misconduct  of  the  master  or  crew  657 

whether  the  state  of  things  which  occasions  the  loss  arise  from  the 
acts  or  omissions  of  the  master  and  crew  makes  no  difiTerence  653 

ship  lost  by  the  negligent  (but  not  barratrous)  conduct  of  the  master 
and  crew  in  heaving  over  too  great  a  quantity  of  ballast  659 

ship  run  ashore  to  prevent  her  from  sinking  owing  to  unseaworthi- 
ness produced  by  unskilful  lading  of  African  natives  659 

where  the  ship  is  admitted  to  have  sailed  seaworthy,  and  the  loss, 
though  remotely  produced  or  increased  by  a  subsequent  state  of 
unseaworthiness,  is  proximately  caused  by  the  perils  insured 
against,  the  underwriter  is  liable  660,  661 

qwere,  whether  iSe  underwriter  is  liable  if  ship  be  reduced  in  the 
course  of  the  voyage  to  an  unseaworthy  state  l>y  the  gross  negli- 
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gence  of  the  assured,  and  the  loss  be  shown  to  have  directly  pro- 
ceeded from  the  unseaworthiness  ?  662 

aemble,  he  is  662 

is  unseaworthiness  for  want  of  a  pilot,  or  any  other  particular  de- 
scription of  the  crew,  in  the  course  of  the  voyage,  an  exception 
to  the  general  rule  663 

want  of  pilot  on  entering  an  intermediate  port  will  not  discharge  the 
underwriter  except  where  a  pilot  is  required  by  act  of  parlia- 
ment 663,  664 

want  of  pilot  on  entering  home  port,  where  required  hy  act  of  par- 
liament, discharges  the  underwriter  664 

a  ship  coming  out  of  any  harbour  where  pilots  are  kept  and  required, 
is  unseaworthy  without  one  666 

though  pilot  be  an  unqualified  person,  yet  if  captain,  bonA  fide^ 
thought  him  otherwise,  the  underwriter  is  not  thereby  discharged    666 

doctrine  of  seaworthiness  in  the  United  States  extends  the  implied 
warranty  beyond  the  commencement  of  the  voyage  666 

but  only  where  the  loss  is  distinctly  shown  to  have  been  occasioned 
by  the  subsequent  state  of  unseaworthiness,  and  such  state  to  have 
arisen  from  the  negligence  or  misconduct  of  the  assured  or  his 
agents  667 

the  English  doctrine  preferable  667 

the  implied  warranty  of  seaworthiness  has  the  same  extent  and 
import  in  time  as  in  voyage  policies  668 

case  of  Dixon  v.  Sadler  668 

in  time  policies  the  ship  should  be  in  such  a  state  of  seaworthiness 
at  the  outset  of  the  risk  as  to  make  it  likely  she  should  continue 
seaworthy  during  the  term  669 

she  must  be  seaworthy  for  the  service  on  which  it  is  intended  to 
employ  her  669 

there  are  degrees  of  seaworthiness :  seaworthiness  for  the  voyage 
is  one  thing,  seaworthiness  in  port  quite  another  670 

under  a  policy  **  at  and  from"  it  is  enough  to  give  an  inception  to 
the  risk  that  the  ship  should  be  seaworthy  for  the  port  while  she 
lies  there  671 

if  she  have  been  so,  the  policy  is  not  avoided,  ab  initio,  by  her 
subsequently  sailing  unseaworthy  for  the  voyage  671 

there  are  different  degrees  of  seaworthiness  for  different  stages  of 
the  voyage  672 

if  the  ship  be  lost  in  any  intermediate  stage  of  the  voyage,  so  that 
she  be  seaworthy  for  her  then  risk,  this  is  sufficient,  though  she 
were  not  then  seaworthy  for  her  main  voyage  672 

if  the  prior  state  of  unfitness  for  the  sea  be  made  good  before  she 
sails  on  her  voyage,  it  is  no  answer  to  an  action  for  loss  occurring 
in  such  voyage  672 

where  the  risk  first  attaches  on  ship  after  she  has  been  some  time 
at  sea,  the  implied  warranty  will  be  satisfied  if  she  be  then  in  a 
state  of  repair  and  equipment  adequate  to  her  then  risk  673 

11.  What  state  of  repair  and  equipment  will  satisfy  the  implied  warranty. 

the  standard  of  seaworthiness  varies  with  the  voyage  674 
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with  different  periods  674 

and  in  different  countries  674 

1.  Unseaworthiness  f^om  defects  in  the  hall,  rigging,  or  tackle^ 

what  is  seaworthiness  for  the  voyage  as  £ur  at  it  relates  to  the 

hull,  stores,  and  rigging  675 

loosening  of  timbers  owing  to  deficiency  of  bolts  and  fastenings  is 

unseaworthiness  675 

case  of  the  MilVs  frigate  considered  676 

leakiness  coming  on  within  ten  days  after  sailing,  owing  to  decay 
of  iron  fastenings  and  general  loose  state  of  ship  proTes  imsea- 
worthiness  677 

want  of  knees  is  unseaworthiness  678 

decay  and  loosening  of  iron  work  and  springing  of  lower-deck 

beams  and  knees  is  unseaworthiness  679 

overloading  and  consequent  want  of  trim  is  unBeawoitkiiieaa  679 

ship  must  be  properly  rigged,  stored,  and  provisioned  679 

rottenness  of  main  top  gallant  and  studding  sails  held  nnaea- 

worthiness  in  a  ship  intended  to  sail  with  convoy  679 

though  the  loss  arose  fW)m  a  hurricane  in  which  such  tails  could 

have  been  of  no  service  679 

ssdling  with  defective  ground  tackling  is  unseaworthiness  680 

so  sailing  without  testing  chain  tables  where  required  by  the  rales 

of  an  insurance  society  680 

so  failure  to  provide  stores  and  provisions  where  umilarly  re- 
quired 680 
so  failure  to  provide  proper  medicines  680 
want  of  cabin  stove  in  a  Baltic  winter  risk  is  unseaworthiness  681 
so  want  of  fuel  and  candles  681 
qu€tre  as  to  iron- work  too  near  the  needle  of  the  compass                  681 

2.  Unseaworthiness  from  deficiency  or  incompetence  of  the  master  of 

crew, 
every  ship  must  have  a  competent  master  and  crew,  and  where 

required  by  law  a  pilot  681 

of  the  master  681 

if  master  be  grossly  ignorant  of  the  ordinary  course  of  navigatioa 

this  is  unseaworthiness  681 

as  where  he  mistakes  one  port  for  another  682 

the  question  as  to  competency  of  captain  and  crew  depends  on  the 

nature  of  the  voyage  682 

an  East  India  ship,  it  seems,  is  not  seaworthy  unless  she  have  gn 
board  some  officer  competent  to  manage  her  in  case  of  the  cap- 
taints  disability  6SS 
this  rule  would  not  be  applicable  to  short  voyages                              683 
of  the  crew                                                                                                683 
they  must  be  competent  in  skill  and  numbers                                      683 
if  originally  sufficient,  the  implied  warranty  is  satisfied                      683 
if  policy  first  attaches  on  ship  after  she  has  been  some  time  out, 
she  will  be  seaworthy  with  a  reduced  crew,  if  adequate  to  her 
then  risk                                                                                                 684 
a  ship,  however,  must  be  properly  manned  for  the  whole  voyage 
when  she  sails  on  it                                                                            684 
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as  to  the  pilot, 
result  of  the  cases  as  to  unseaworthiness  for  want  of  a  pilot  685 

III.  Of  the  proof  of  unseaworthiness, 

where  ship,  without  adequate  cause,  becomes  leaky  soon  after  sail- 
ing, this  is  presumptive  primA  facie  proof  that  she  sailed  unsea- 
worthy  686 

when  the  disability  does  not  take  place  till  late  in  the  voyage  the 
presumption  is  the  other  way,  and  the  proof  of  unseaworthiness 
falls  on  the  underwriter  686 

though  shortly  after  sailing  the  ship  encounters  bad  weather,  yet 
if  she  be  found,  on  survey,  in  a  worse  state  than  the  weather 
will  account  for,  the  presumption  is  that  she  sailed  unseaworthy        686 
cases  illustrating  this  doctrine  687,  688 

effect  of  clause  admitting  ship  to  be  seaworthy  688 

unseaworthiness  is  proved  by  the  evidence  of  those  who  surveyed 

the  ship  688 

skilled  witnesses  may  be  called  to  give  their  opinion,  whether,  on 

the  facts  sworn  to,  the  ship  was  seaworthy  688 

sentence  of  condemnation  for  unseaworthiness  by  a  vice-admiralty 

court  abroad  proves  nothing  but  the  fact  of  condemnation  688 

the  whole  question  of  seaworthiness  is  peculiarly  for  the  jury  689 

SEIZURE,  LOSS  BY.     (See  Capture  and  Loss  by  Perils  insured  against) 
SENTflNCE  of  foreign  prize  court,  effects  of  i.  641—651 

(See  Foreign  Judgments  in  Questions  of  Prize) 
SET-OFF.    Broker's  right  to  set  off  losses  and  returns  of  premium  L  115 — 126> 

summary  of  the  law  125,  126 

mode  of  pleading  ii.  1301 

SETTLEMENT  OF   LOSSES   ON  ACCOUNT,  general  usage  as  to,  be- 
tween brokers  and  underwriters  at  Lloyd's  L  109,  110 
adjustment  of  policy                                                                          110.126,127 
mode  of  settlement  when  account  is  in  favour  of  underwriter  110 
when  it  is  against  him  111 
payment  of  loss  at  one  month                                                                         111 
such  settlement  of  loss  conclusive  as  between  broker  and  underwriter         111 
not  as  to  other  parties  unless  they  can  be  shown  cognizant  of  it                   130 
when  the  assured  shall  be  deemed  cognizant  of  this  usage,                  129 — 136 
recent  cases  on  the  point                                                                       130 — 134 
unless  the  assured,  either  from  his  residence  or  course  of  dealing,  can  be 
shown  cognizant  of  the  usage,  he  shall  not  be  bound  by  it,  but,  on 
broker's  insolvency,  may  recover  against  the  underwriter,  though  the 
loss  has  been  passed  in  account  as  between  him  and  broker,  and  his 
name  struck  off  the  policy                                                                 131 — 134 
even  actual  payment  in  cash  is  only  a  bar  when  paid  in  respect  of  the 

specific  loss  claimed  in  the  action  132 

qu(tre  whether  the  assured  may  not,  even  where  cognizant  of  the  usage, 
recover  against  underwriter,  whose  name  has  not  been  struck  off  the 
policy  136 

SHIP,  INSURANCE  OF.    How  common  form  of  policy  is  confined  to  an  in- 
surance on .  ship  alone  L  2 1 6 
such  policy  will  not  cover  any  part  of  cargo,  though  effected  by  owner 
both  of  cargo  and  ship  217 
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provisions  are  comprised  under  an  insurance  on  ship  SI 7 

80  are  stores  and  tackle  S17 

so  is  outfit  in  the  sense  of  stores  and  provisions  for  the  voyage  S17 

bat  not  when  it  means  the  fishing  appcuutus  of  whaling  ships  217 

how  whaling  risks  are  insured  in  the  United  States  218 

the  boat  is  included  in  general  insurance  on  ship  218 

and  cannot  be  excluded  therefrom  by  parol  evidence  218 

except  in  cases  where  it  is  carried  not  only  in  a  dangerous,  but  also  in  an 

unusual  way  218 

the  nature  of  the  interest  the  assured  has  on  ship  need  not  appear  on  the 
policy  219 

SHIP,  duration  of  risk  on.    (See  Duration  of  Risk  on  Ship) 
•*  SHIP  OR  SHIPS,"  INSURANCE  ON.    Reasons  for  the  practice  of  insoiiiig 

on  goods  on  board  *'  ship  or  ships  "  L  173 

only  allowed  in  cases  where  the  assured  is  in  fiict  ignorant  of  the  Teasel 

on  board  which  the  goods  are  shipped  173 

this  mode  of  insurance,  in  fact,  amounts  to  a  representation  of  sudi 

ignorance  173 

the  true  name  of  the  ship,  when  known,  should  be  declared  by  a  memor- 
andum on  the  policy  174 
a  mistake  in  such  declaration  may  be  corrected  174 
an  insurance  in  this  form  attaches  at  any  port,  within  the  terms  of  the 

policy,  where  the  goods  may  be  loaded  175 

declaration  of  the  name  of  the  ship  ought  to  be  made  before  lo6s;  bot 

this  is  not  a  condition  precedent  to  plaintiff's  recovery  17 

how  loss  is  applied  where  there  are  two  or  more  policies  on  goods  on 

board  ship  or  ships  175 

the  assured  may  apply  either  policy  to  a  loss  on  board  of  any  ship  that 

comes  within  its  terms  175 — 177 

law  in  France  as  to  this  point  177 

SHIPPING  CHARGES  included  in  insurable  value  of  goods  L  328, 329 

SHIP'S  HUSBAND  cannot  bind  his  co-partowners  by  an  insurance  effected 

for  their  benefit,  but  without  their  authority  L  147 

if,  after  being  informed  of  the  insurance,  they  sanction  it,  such  ratifica- 
tion is  equivalent  to  a  prior  authority  147 
SHIPOWNER,  insurable  interest  of, 

cannot  insure  freight  on  his  own  account  unless  properly  registered  i.  236 

may  insure  as  freight  the  profit  he  makes  by  carrying  his  own  goods 

in  his  own  ship  238 

has  an   insurable   interest   in  ship,  though  hired  to  a  charterer  who 

covenants,  in  case  of  loss,  to  pay  her  full  value  258 

if  he  sells  ship,  reserving  right  to  freight  for  the  voyage,  he  has  an 
insurable  interest  in  the  freight  of  such  voyage  258 

SHIPWRECK,  different  kinds  of  il  795 

where  ship  is  wrecked  in  pieces  the  loss  is  absolutely  total  ioo9 

so  where,  though  her  hull  holds  together,  she  is  reduced  to  a  mere  con- 
geries of  planks,  and  sold  where  she  lies  1010 
where  so  wrecked  that  she  cannot  be  extricated,  and  repaired  at  an 
estimated  cost  less  than  her  repaired  value,  this  is  a  constructive  total 
loss                                                                                                        1080.  seq. 
(See  Constructive  Total  Loss  on  Ship) 
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SHORT  INTEREST,  abatement  of  duties  in  respect  of  L  45 

return  of  premium  for  u.  1226 

SIGNING  POLICIES.     (See  Subscription  ofP6Ucy) 
SIMULATED   PAPERS.     Reason  of  the  practice  of  carrying  simolated 

papers  i.  695 

carrying  such  papers  discharges  the  underwriter  where  no  leaye  to  do  so 

is  reserved  in  the  policy  696 

even  where  it  is  notorious  that  the  trade  cannot  be  carried  on  without 

their  aid  696 

aliter  where  leave  to  that  effect  is  reserved  696 

and  the  sentence  of  condemnation  proceeds  on  the  ground  of  carrying 

simulated  papers  697 

condemnation  on  such  ground  is  a  forfeiture  of  the  warranty  of  neu- 
trality •  630 
SLAVES,  not  a  legal  subject  of  insurance                                                               209 
loss  by  mortality  of  negro  slaves                                                      iL  761 — 763 
when  wear  and  tear  and  when  loss  by  perils  of  the  seas                       801,  802 
SLIP  OR  LABEL,  what  it  is                                                                                i.  14 
how  filled  up  and  used  in  actual  practice  14 
is  not  available  in  evidence  for  want  of  stamp                                                 49 
rejected  when  tendered  to  show  that  the  order  in  which  the  underwriters 
had  taken  the  risk  was  different  to  that  in  which  they  had  signed  the 
policy                                                                                                            49 
is  not  a  legally  binding  contract  of  insurance  in  this  country                         49 
aliter  in  the  United  States                                                                                   49 
SMUGGLED  GOODS,  insurances  on,  illegal  and  void  when  in  contrayention 

of  our  own  revenue  laws  i.  704,  705 

aliter  when  only  against  those  of  foreign  states  705,  706 

but  the  assured  cannot  recover  thereon,  unless  underwriter  knew  of  the 

nature  of  the  risk  707 

SMUGGLING,  without  owner's  privity  in  barratry  '  iL  825 

if  frequently  repeated  his  privity  thereto  will  be  presumed  825 

SOLVENCY  OF  THE  UNDERWRITER,  INSURANCES  ON,  are  scarcely 

known  in  this  country  i.  289 

where  the  same  object  is  attained  by  employing  brokers  dd  credere  290 

such  insurances  are  also  now  very  little  practised  in  France  290 

SPARS,  what  damage  to,  is  particular  average,  and  what  wear  and  tear 

ii.  756.  955,  956 
what  general  average  895,  896 

SPES  RECUPERANDI,  what  it  is  in  insurance  law  iL  1001 

SPOLIATION  OF  PAPERS,  is  a  breach  of  neutral  conduct  L  631 

STAMP  ACTS,  35  G.  3.  c.  63.  s.  13.  and  7  Vict,  c  21.  are  the  acts  now  regulat- 
ing the  stamping  of  policies  i.  43 
statutable  definition  of  a  policy  43 
every  policy  must  be  printed  on  stamped  paper  44 
penalties  on  effecting  or  subscribing  policies  not  duly  stamped  44 
broker  cannot  recover  premiimis  or  brokerage  in  respect  thereof  44 
privilege  of  the  Royal  Exchange  and  London  Assurance  Companies  to 

issue  unstamped  labels  under  certain  restrictions  43 

provisions  as  to  fresh  stamp  on  alterations  in  the  policy  45 

in  case  of  over  valuation  an  abatement  of  duty  is  allowed  on  proof  of  short 
interest  and  return  of  premium  45 
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the  amount  of  duty  now  payable  on  policies,  regulated  by  7  Viet  e.  21.  46 
scale  of  duties  established  by  that  act  46,  47 
"where  the  separate  interests  of  several  are  insured  in  one  poliej,  the  duty 

is  to  be  charged  on  every  fractional  part  of  lOOL  47 

reasons  of  this  regulation  47 

case  illustrating  its  operation  48 

practical  rule  as  to  stamp  where  several  interest^  are  insured  in  one  poliey  48 
labels,  slips,  and  other  agreements  to  insure,  are  not  available  in  eridence 

for  want  of  stamp  49 
hence,  such  a  slip  held  not  available  to  show  that  the  order  in  which  the 

underwriters  were  applied  to  for  their  subscriptions,  is  different  to  that 

in  which  their  names  stand  in  the  policy  49 
no  instrument  can  be  legally  binding  as  a  contract  of  insurance  in  this 

country,  except  a  policy  duly  executed  on  stamped  paper  49 

in  the  United  States,  such  labels  are  legally  binding  49 
Alterations  in  the  policy  as  affected  by  the  stamp  act  35  O.  3.  e.  63. 

s.  13.     (See  He-stamping  Policies)  57 

STEAM- BO  AT,  damage  to,  caused  by  bursting  of  boiler  pipe                           iL  773 

risk  of  fire  in,  covered  by  policy  in  common  form  807 
STOPPAGE  IN  TRANSITU.     Query,  whether,  when  goods  are  stopped  m 

transitu  the  assignee  of  the  insolvent  vendee  can  recover  on  a  policy 

effected  by  the  vendee  on  his  own  account,  in  respect  of  loss  accroing 

before  the  right  to  stop  in  transitu  was  exercised  L  255,  256 

remarks  on  the  case  of  Clay  v.  Harrison  257 

STOWAGE,  loss  by  bad,  not  at  risk  of  underwriters                                          iL  775 
underwriters  liable  for  leakage  caused  by  labouring  of  ahip,  though 

stowage  not  damaged                                                                      L  75.  iL  759 
STRANDING  is  a  peril  of  the  seas                                                                      iL  796 

ship  must  be  in  coarse  of  prosecuting  the  voyage  when  loss  takes  place  797 

and  must  be  water  borne  as  well  as  water  reached  797 

ship  blown  over  in  graving  dock,  not  a  loss  by  perils  of  the  seas  797 

nor  where  bilged  on  beach  while  hove  down  for  repairs  797 

where  stranding  is  followed  by  capture,  the  latter  is  the  true  cause  of  loss  798 

unless  where  the  loss  by  the  stranding  is  total  799 
STRANDING  WITHIN  THE  MEANING  OF  THE  MEMORANDUM. 

Term  stranding  badly  chosen  iL  860 

1.  In  order  to  constitute  a  stranding  there  must  be  disetding  down  on  the 
obstructing  object  860 

if  it  is  merely  touch  and  go  with  the  ship,  it  is  no  stranding  860 

settling  on  piles  in  river  bed  860 

or  on  mud  bank  860 

or  on  a  rock  861 

merely  resting  on  a  rock  for  a  minute  and  a  half,  no  stranding  861 

2.  \Miere  the  ship  takes  the  ground  from  one  of  the  ordinary  inadents  of 
the  voyage,  and  not  from  any  extraordinary  casualty — it  is  not  a 
stranding  862 

taking  ground  in  a  tide  river  862 

or  harbour  862 

3.  Where  ship  takes  the  ground  by  reason  of  extraordinary  casoahy,  it 

is  a  stranding  863 
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as  by  breaking  of  rope  where  ship  is  improperly  moored  to  a  dock 

pier  863 

or  by  settling  on  piles  in  a  canal,  owing  to  drawing  aS  the  water         863 
or  by  taking  ground  in  a  part  of  harbour  to  which  she  is  warped  to 

prevent  danger  of  sinking  864 

or  by  bilging  from  insufficiency  of  rope  by  which  she  is  lashed  ashore    864 
or  by  getting  aground  owing  to  strain  of  wind  on  her  moorings  864 

STRANDING,  VOLUNTARY,  gives  claim  to  general  average  contribution 

when  ship  is  got  off  again  and  pursues  her  voyage  ii.  898,  899 

quare,  whether  it  does  so  where  ship  is  lost,  but  carg^  saved,  by  running 

her  on  shore  900 

it  does  in  the  United  States  901 

total  loss  by  voluntary  stranding,  recovered  as  a  loss  by  perils  of  the 

seas  i.  659 

purposely  running  ship  on  shore  is  a  stranding  within  the  memorandum  ii.  858 

STRIKING  OFF  LOSSES,  what  it  is  i.  127.  ii.  1201 

effect  of  on  underwriter's  liability  ii.  1201,  1202 

SUBJECTS  OF  INSURANCE  — L  What  may  be  insured, 

1.  Freight, 

meaning  of  the  word  freight  in  policies  of  insurance  L  SOO,  201 

the  party  insuring  flight  must  have  an  inchoate  right  to  it  at 

the  time  of  effecting  the  insurance  202 

the  freight  insured  is  that  which  would  have  been  earned  but 

for  the  intervention  of  the  perils  insured  against  202 

in  France  expected  freight  cannot  legally  be  insured  203 

freight  actually  earned  (Jret  acquis)  may  203 

meaning  of  the  term  fret  acquu  in  French  law  203 

sums  paid  by  the  charterer  or  his  agent  as  part  of  the  iVeight, 

are,  under  certain  circumstances,  insurable  as  freight  in  this 

country  203 

freight  may  be  insured  for  part  of  the  voyage  203 

2.  Profits  and  commissions, 

profits  are  a  lawful  subject  of  insurance  in  this  country  204 

ground  on  which  this  is  permitted,  as  explained  by  Mr.  J. 

Lawrence  204 

profits  may  be  insured  either  by  valued  or  open  policies  205 

in  all  cases  the  assured  must  show  that  some  profits  would,  in 

fact,  have  been  made  had  not  the  goods  been  prevented  from 

arriving  205 

and  that  the  goods,  from  which  the  profits  are  to  accrue,  were 

exposed  to  risk  205 

and  that  the  assured  was  legally  interested  therein  at  the  time 

of  loss  205 

commissions  may  be  the  subject  of  insurance  under  the  same 

limitations  206 

3.  Bottomry  and  respondentia  loans, 

are  the  subjects  of  insurance  in  this  country  206 

the  lender  alone  can  insure  the  sum  advanced  206 

the  borrower  can  only  insure  any  surplus  by  which  his  interest 
in  the  adventure  may  exceed  the  amount  of  the  loaa  207 
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bottomry  and  respondentia  (except  there  be  an  usage  to  the 
contrary)  must  be  insured  nominatim  in  the  policy  207 

II.  What  may  not  be  insured, 

1.  Seamen's  wages, 
seamen  cannot  insure  their  future  wages  308 
nor  any  thing  which  they  are  to  receiye  at  the  end  of  the 

Yoyage  in  lieu  of  wages  208 

goods,  however,  purchased  with  their  wages  abroad,  they  may 

insure  208 

so  goods  which  they  are  priyileged  to  carry  208 

the  mastery  however,  may  insure  his  salary  and  any  interest  he 

may  have  in  the  ship  as  partowner  208 

but  the  mate  and  other  inferior  officers  cannot  208 

the  captain,  by  the  usage  of  the  East  India  trade,  may  insure 

respondentia  advances  as  **  goods,  specie,  and  effects**  208 

but  money  advanced  to  the  captain  on  his  personal  accoant,  or 

payable  out  of  the  freight,  is  not  insurable  209 

2.  Slaves,  insurance  of,  prohibited  by  47  Geo.  3.  c  36.  §  5.  209. 
SUBMISSION  TO  ARBITRATION,  with  reference  depending,  query,  whether 

it  ousts  the  jurisdiction  of  the  superior  courts  iL  1245 

agreement  in  policy  to  refer  matters  in  dispute  to  arbitration  does  not       1245 
an  award  actually  made  is  a  bar  to  an  action  1245 

SUBSCRIPTION  OF  POLICY.    PoUcies  are  suhxribed  by  the  underwriters 

only,  hence  their  name  i>  38 

amount  to  be  insured  made  up  of  the  aggregate  subscriptions  of  the 

different  underwriters  38 

the  amount  of  each  subscription  must  be  specified  in  words  and  figures         38 
aiUer  in  a  policy  of  mutual  assurance  where  the  aggregate  sum  insured 

appears  on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract  38 

each  underwriter  only  pays  in  proportion  to  the  amount  he  has  sub- 
scribed 38 
SUBSCRIPTION  OF  POLICY  BY  AGENTS.     PoUcies  may  be  subscribed 

by  agents  L  143 

what  is  sufficient  evidence  of  agents'  authority  to  subscribe  policy  l44.  ii.  1324 
quctrey  whether  enough  to  show  that  agent  has  been  in  frequent  habit  of 

subscribing  for  the  same  underwriter  144.  iL  1324 

if,  in  addition  to  this,  it  be  also  shown  that  underwriter  has  been  in  the 

habit  of  paying  losses  on  policies  so  signed,  this  is  sufficient        144.  iL  1324 
proof  that  agent  for  a  company  has  been  in  the  habit  of  subscribing 
other  policies  and  advising  the  company  of  it,  is  sufficient  without 
producing  such  other  policies  144 

I  a  power  given  to  fifteen  to  sign  policies,  may  be  executed  by  four  of 

survivors  1^ 

agent  of  mutual  insurance  company  empowered  to  sign  policies  to  com- 
mence from  the  day  on  which  ship  was  accepted  by  the  company, 
held  to  have  sufficiently  executed  this  power  by  signing  a  retrospec- 
tive policy,  *'  lost  or  not  lost,"  to  commence  from  that  day,  although, 
at  the  time  of  signing,  he  knew  that  two  average  losses  had  happened 
on  the  ship  145 

if  broker,  under  a  power  to  subscribe  policies,  himself  signs  the  slip,  it 
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will  be  a  sufficient  execution  of  the  power  if  his  clerk  afterwards  signs 
the  policy  145 

he  who  is  authorised  to  sign  policy,  may  sign  adjustment  145.  ii.  1325 

SUBSTITUTED  SHIP,  continuance  of  risk  on,  in  cases  of  transshipment  i.  179, 180 
payment  of  freight  by  185 

power  or  duty  of  master  to  transship  where  the  freight,  by  the  substituted, 
exceeds  that  by  the  original,  ship  186, 187 

SUCCOURING  DISTRESSED,  quitting  direct  course  of  Toyage  fbr  this 

purpose,  is  no  deyiation  L  405 

SURVEY  of  ship,  followed  by  condeomation,  does  not  />«r  «e  justify  a  sale  by 

master  ii.  1017 

SURVEYORS,  LLOYD'S,  who  are,  and  for  what  purpose,  appointed  ii.  1320 

SUSPENSION  OF  RISK  on  goods,  by  landing  at  an  intermediate  place  i.  432,  433 

SUSPICIOUS  PAPERS,  carrying,  is  a  breach  of  neutral  conduct  i.  631 

TACKLE.     Defect  in  ground  tackle  is  unseaworthiness  i.  680 

fishing  tackle  of  whaling  ships  not  covered  by  general  insurance  on 

"  goods  "  or  "  ship  "  I  214.  217 

comes  under  head  of  **  outfit  *'  214 

TEMPORARY  REPAIRS  to  be  added  to  subsequent  permanent  repairs,  in 
order  to  ascertain  whether  the  estimated  cost  of  repairing  exceeds  the 
repaired  value  ii.  1110 

adjustment  of  particular  average  where  only  temporary  repairs  are» 
made  abroad 
TERMINI  OF  THE  VOYAGE,  what  they  are,  and  how  described 
THEFT  (FURTUM),  underwriter  not  liable  for  loss  by 
limitation  of  owner's  responsibility  for 
is  not  a  peril  insured  against 
THIRD  NEW  FOR  OLD,  deduction  of;  what,  and  how  made 

(See  Adjustment  of  Particular  Average  on  Ship) 
TIME  POLICIES.     What  a  time  policy  is 
what  is  covered  by  a  time  policy 
when  risk  begins  and  ends  under 
it  must  terminate  with  the  expiration  of  the  time,  wherever  the  ship 

may  then  be  410 

part  of  term  at  which  loss  accrues  makes  no  difference  to  amount  of  un- 
derwriter's claim  410 
risk  in  time  policies  continues,  without  suspension,  through  the  whole  term    410 
time  policies  may  be  effected  retrospectively  410 
liability  of  underwriter  where  ship  receives  her  death's  wound  within 

the  term,  but  does  not  sink  till  after  its  expiration  411 

extent  and  meaning  of  the  implied  warranty  of  seaworthiness  in  time 

policies  411.  669,  670 

limit  to  the  duration  of  time  policies  -  411 

mixed  policies^  or  time  policies  with  a  local  description  of  the  voyage 

insured  412 

construction  and  effect  of  such  mixed  policies  412 

underwriter  not  liable,  unless  the  ship  sails  on  the  voyage  described  in 

the  policy  412 

but  ship  need  not  be  at  the  place  named  as  the  terminus  it  quo  at  the 
commencement  of  the  term  413 
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•red  thoo^  the  riik  be  eiprvsily  made  ti 

nor  need  tlie  ihip,  if  the  policy  an  the  face  of  i' 

policy,  be  at  mcfa  terminiu  at  all  duriDg  (be  term 
A*  riA  in  tbeM  mixed  policies  expiree  witli  the  temi,  irbtAcr  At 

Toyage  be  then  completed  or  not  ^" 

Vwtmck  law  M  to  tbii  point  *''> 

TOTAL  LOSS,  what  it  U  ii- » 

two  kind*  of  total  Iimk,  ahmlytt  and  cofutmctivt  '  *" 

genetal  doctrine  of  absolute  and  coostrnctiTe  toUl  kiM  M  Rated  bj  iMd 

Abioger  in  Roox  b.  Salvador  W"! 

1.  Of  abiolQte  total  lou  on  ship  and  goods  generallj, 

principle  on  *bieh  doctrine  of  absolute  total  loss  depend* 

BO  notice  of  abandonmcDt  requisite  in  caaes  of  absolute  total  to** 

but  the  reraaios  of  the  property,  or  iti  proceeds,  are  Balvage  for  the 

benefit  of  the  anderwriters 
two  classes  of  cases  of  absolute  to 
what  ii  meant  by  a  tbing'*  being  wholly  destroyed  or  anoihilattd 

in  inmrance  law 
wreck  iumlTing  either  complete  dismemberment  or  destroctioa  ef 

Mp 

physical  change  of  atmclnre  in  case  at  prrithahU  gaodM 

where  all  poulble  or  reasonable  cbance  of  procuring  the  arrirtl  li 

•  the  thing  insured  it  at  an  end,  this  is  a  case  of  alMoInte  lotsl 

kMS 

firandering  at  tea  is  an  absolute  total  loss 
•ubmenion  only  a  coastractive  total  loss 
goods  plundered  by  wreckers,  bo  sa  never  again  ti 

hand*  of  their  owners,  an  absolute  total  loss 
•0  where  goods  are  seized  and  taken  by  hostile  foree,  and  n 

where  smAs  are  takeo  oat  of  Ehip.   condemned  and  sold,  and 
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in  such  case  it  is  not  the  sale  which  makes  the  loss  ahsolutely  total, 
but  the  sea-damaged  state  of  the  ship  1010 

where  assured,  in  such  case,  hears  of  the  casualty  and  the  sale  at 
one  and  the  same  time,  no  notice  of  abandonment  is  requisite  to 
make  the  loss  total  1011 — 1013 

cases  on  this  suliject  collected  and  considered  1012 — 1016 

where,  however,  ship  subsists  in  specie  as  a  ship  when  assured  first 
hears  of  loss,  he  cannot,  by  electing  to  sell  instead  of  repairing, 
entitle  himself  to  claim  a  total  loss  1016 

reason  why  notice  of  abandonment  should  be  given  in  such  case 

1017,  1018 

where,  however,  ship  is  a  mere  congeries  of  planks,  assured,  by 
selling,  does  not  waive  the  right  to  insist  on  a  prior  notice  of 
abandonment  1018 

can  there  be  an  absolute  total  loss  on  ship,  arriving  a  wreck  at  her 
home  port,  or  port  of  destination  ?  1019 

if  her  hull  holds  together,  it  is  safer  in  such  case  to  give  notice  of 
abandonment  1019 

3.  Absolute  total  loss  on  sea^damaged  goods  thrown  away  or  sold  in  the 

comne  of  the  vw^age, 

most  of  the  cases  on  sea-damaged  goods  have  been  on  articles  war- 
ranted free  of  average  1 020 

where  the  question  turns  on  the  totality  of  the  loss,  these  articles 
stand  on  the  same  footing  as  others  1020 

rule  now  established  as  to  absolute  total  loss  on  sea-damaged  goods 
when  sold  or  thrown  away  in  the  course  of  the  voyage  1021 

opposed  to  the  doctrine  of  Cocking  v,  Fraser  ■    1022 

that  case  is  now  overruled  in  this  country  1022 

but  supported  to  the  full  extent  in  the  United  States  1023 

fhiit  insured  ^'free  of  average,"  and  thrown  overboard,  being  rotten, 
at  an  intermediate  port,  held  an  absolute  total  loss  1023 

annihilation  by  putrefaction  is  an  absolute  total  loss  1024 

the  memorandum  does  not  exempt  the  underwriters  from  all  loss 
short  of  total  annihilation  1024 

part  of  cargo  of  wheat,  insured  "  free  of  average,"  thrown  away  as 
putrid  in  course  of  the  voyage,  held  an  absolute  total  loss  of  such 
part  1024 

hides  sold  sea-damaged,  but  as  hides,  at  an  intermediate  port,  be- 
cause, if  sent  on  to  their  port  of  destination,  they  must  have 
perished  by  putreftu^tion  before  arriving  there,  held  an  absolute 
total  loM  1025—1027 

net  proceeds  of  sale  in  such  case  are  money  had  and  received  to  the 
use  of  the  underwriter  on  payment  by  him  of  a  total  loss  1027 

nothing  short  of  the  destruction  in  specie,  either  actual  or  inevitable 
of  perishable  goods,  will  entitle  the  assured  to  recover  for  a  total 
loss  without  notice  of  abandonment  1028,1029 

4.  There  can  be  no  total  loss  on  sea-damaged  goods  arriving  in  specie  at 

their  port  of  destination  1 030 

cases  illustrating  this  point  1030—1032 

law  as  to  this  point  in  the  United  States  1033 

law  in  France,  before  the  Code  de  Comm$irci  1033,  1034 


1488  IND£X. 


r4GC 


TOTAL  LOSS— .(con/iimerf) 

if  the  goods  arrive  io  balk  at  their  port  of  destination,  bat  so 
damaged  as  to  have  lost  their  original  character,  is  this  a  total 
loss  ?  1034 

theoretically  it  appears  to  be  so,  bat  in  practice  it  is  better  not  so 
to  consider  it  1035 

modem  French  law  on  this  point :  regulation  of  the  Code  de  Com- 
merce 1036 

the  assured  in  France,  by  electing  to  abandon,  maj  recover  as  for 
a  total  loss  on  memorandum  articles,  when  the  loss  exceeds  three- 
fourths  in  measure,  weight,  or  value  1037 

this  system  preferable  to  our  own  1037,  1038 

5.  Absolute  total  loss  of  part  of  cargo, 

if  a  cargo  of  perishable  goods  be  made  up  in  separate  packages, 
and  any  one  be  wholly  lost  or  destroyed,  this  is  an  absolute  total 
loss  of  part  1038 

in  such  cases  clauses  are  frequently  inserted  to  show  that  the  in- 
surance is  to  be  thus  distributively  taken  1038 

even  where  not  inserted,  the  policy  is  generally  treated  in  practice 
as  though  they  were  1039 

absolute  total  loss  of  part  of  cargo  of  flax  packed  in  mats  1039 

hogsheads  of 'sugar  with  not  enough  sugar  left  in  all  to  fill  one,  yet, 
none  quite  washed  out,  no  total  loss  of  part  1040 

where  cargo  is  shipped  and  insured  in  bulk  there  can  be  no  total 
loss  of  part  1040 

doctrine  of  total  loss  of  part  is  rejected  in  the  United  States  1041 

total  loss  of  part  of  freight  1041 

6.  Absolute  total  loss  of  freight, 

general  principles  as  to  1042 

foundering  of  both  ship  and  cargo  1043 

foundering  of  chartered  ship  with  no  cargo  on  board  1043 

of  general  ship,  when  only  part  of  cargo  is  on  board,  but  all  con- 
tracted for  1043 
absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo  1044 
capture  of  ship  and  cargo,  the  loss  continuing  total  till  action  brought  1044 
seizure  and  sale  of  outward  cargo  an  absolute  total  loss  on  outward 

freight  1044 

on  homeward  freight  if  ship  ultimately  arrives  earning   freight, 

though  with  another  cargo,  there  is  no  total  loss  1044 

where  insurance  is  on  entire  freight  for  the  round  voyage,  loss  of  ship 

on  homeward  passage  is  a  total  loss  on  freight  1045 

justifiable  sale  abroad  of  ship  and  cargo  is  a  total  loss  on  freight  1045 

aliter  where  sale  not  justifiable  1043 

nor  in  such  case  will  notice  of  abandonment  make  the  loss  constrac- 

tively  total  unless  accepted  and  acted  upon  1045 

where  goods  might  have  been  sent  on  so  as  to  earn  freight,  sale  of 
ship  and  cargo  abroad  will  not  make  an  absolute  total  loss  on 
freight  1046 

where  such  sale  is  justifiable  no  notice  of  abandonment  is  required 

to  make  a  total  loss  on  freight  1046 

where  not  justifiable  such  notice  is  inoperative  1047,  1048 
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is  there  a  total  loss  of  freight  without  notice  of  abandonment  where 

ship  is  justifiably  sold,  but  cargo  is  sent  on  and  arrives?        1048,  1049 
where  cargo  necessarily  sold  at  an  intermediate  port,  so  that  no 

freight  pro  rata  is  due,  this  seems  an  absolute  total  loss  on  freight  1049 
alitor  where  part  of  cargo  is  so  sold,  not  fh>m  oyemiling  necessity, 

but  as  the  best  measure  for  the  shipper's  interest  1050 

no  notice  of  abandonment  required  under  a  policy  on  profits  or  com- 
missions 1050,  1051 
II.  Of  constructive  total  losses.    (See  Constructive  Total  Loss) 
TOUCH,  STAY,  AND  TRADE.    (See  Liberty  to  Touch,  Stay,  and  Trade) 
TRADE  AND  TRADING.    Of  trading  as  a  test  of  national  character  i.  104 
keeping  a  trading  establishment  in  a  hostile  state  makes  all  property 

connected  with  such  establishment  enemy's  property  105 

a  neutral  may  continue  carrying  on  in  war  time  all  such  trade  with  the 

enemy  as  he  practised  in  peace  1 05 

but  he  cannot  then  engage  in  any  new  privileged  trade  of  the  enemy  1 05 

TOWING,  expenses  of,  when  general  average  iu  904 

TRANSSHIPMENT.     In  case  the  first  ship  is  disabled  and  another  can  be 

procured  to  take  on  the  cargo,  the  master  should  transship  i.  179.  185 

the  liability  of  the  underwriter  continues  on  the  goods  sent  on  in  the 

substituted  ship  179 

and  if  they  arrive  the  shipowner  is  entitled  to  full  freight  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the  goods  should 
be  thus  transshipped,  they  ought  to  be  so,  though  the  flight  by  the 
substituted  be  higher  than  that  by  the  original  ship  18G 

if,  on  the  other  hand,  the  goods  be  perishable,  and  no  means  of  transship- 
ment be  procurable,  the  master  should  sell  and  not  transship  them  1 87 
law  in  France  as  to  transshipment  187 
and  in  the  United  Sutes  188 
quarfi,  whether  the  underwriters  on  goods  can  be  called  on  to  pay  the  in- 
creased fVeight  charged  on  the  transshipment  188 
in  France  they  may  1 88 
but  not,  it  seems,  in  this  country  189 
where  the  goods  are  not  perishable,  and  means  of  transshipment  exist,  the 

master  ought  not  to  sell,  but  forward  them  196 

aliter  where  there  are  no  means  of  transshipment  19G 

TREATIES,  COMMERCIAL.     International  treaties  part  of  the  law  of  the 

land  of  each  state  which  is  a  party  to  them  i.  7 1  n 

insurances  void  as  protecting  risks  contravening  the  terms  of  commercial 

treaties  714 

principle  of  the  earlier  commercial  treaties  714 

reciprocity  treaties  715 

reference  to  works  collecting  commercial  treaties  7 1 5 

TRIAL.    (See  Evidence) 

TRIM  OF  SHIP.    Want  of  trim  is  unseaworthiness  i.  679 

TROVER  FOR  POLICY.     Trover  lies  at  the  suit  of  the  assured  to  recover 

policy  i.  139 

though  never,  in  fact,  effected,  if  broker  represents  it  as  having  been  so      1 39 
TRUSTEE,  insurable  interest  of.     A  trustee  has  an  insurable  interest  to  the 

full  value  of  the  trust  property  i.  253 

"  5c 
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UNDERWRITERS,  why  so  called  i.  38 

private  underwriters  at  Lloyd's,  who  they  are  83 

mode  of  transacting  bosiness  with  84 

course  of  business  between  underwriters  and  brokers.    (See  Brokers) 
UPPER  WORKS,  SHIP'S,  sea-damage  to,  when  particular  arerage  loss  iu  75S 

USAGE  OF  LLOYD'S  only  binding  on  parties  resident  in  London,  or  who 
have  been  for  some  length  of  time  in  the  habit  of  effecting  insurances 
at  Lloyd's  I  72 

the  rule  is,  that  such  usage  binds  no  one,  unless  it  can  be  shown  that  be 
was  either  actually  cognizant  of  it,  or,  from  his  general  mode  of  dealing 
or  place  of  business,  cannot  be  presumed  to  be  ignorant  of  it  73 

party  not  proved  to  be  cognizant  of  the  usage  of  IJoyd's  is  not  boond  by 
the  construction  there  put  on  **  warranty  to  be  free  of  mortality"  in 
policies  on  live  stock  74 

nor  by  the  practice  of  settling  losses  in  account  as  between  bnAer  and 

underwriter  74 

where,  however,  party  is  cognizant  of  the  usage  of  Lloyd's,  he  shall  be 

bound  by  it  75 

even  to  a  mode  of  adjustment  contrary  to  true  principles  75 

but  the  usage  of  Lloyd's  cannot  countervail  or  contradict  the  plain  tenor 
and  language  of  the  policy  75 

USAGES  OF  TRADE.    AU  general  usages  of  trade  are  taken  to  be  ai  much 

a  part  of  the  policy  as  though  expressed  in  it  i.  43 

unless  the  language  of  the  policy  is  such  as  to  repel  the  inference  60 

if  the  usage  of  the  particular  trade  on  which  the  insurance  is  effected 
vary  from  the  general  usage,  the  former  governs  the  eoostniction  of 
the  policy  70 

if  the  usage  be  co-extensive  with,  and  of  the  same  duration  as,  the  trade, 

it  will  be  binding,  though  the  trade  be  recent  71 

if  it  has  been  uniformly  adopted  and  is  generally  known  71 

evidence*that  usage  has  prevailed  in  one  trade  may  be  adduced  to  show 

that  it  should  bind  those  engaged  in  a  trade  precisely  similar  71 

the  usage  of  a  particular  place,  or  of  a  particular  class  of  persons,  am 
only  bind  non  residents  and  other  persons,  when  they  can  be  either 
directly  or  presumptively  shown  to  be  cognizant  of  it  71 

USAGE,  EVIDENCE  OF.   Evidence  of  usage  is  always  admissible  to  explain 

what  is  doubtful,  never  to  contradict  what  is  plain  L  76.  318 

thus  it  is  admissible  to  explain  the  meaning  of  technical  or  mercantile 

terms  76—78 

as,  of  the  words  used  in  the  memorandum  77 

of  clause  "  with  or  without  letters  of  marque,"  &c.  77 

of  the  words  "^port;*  "  Baltic,"  **  Indian  islands,"  &c  78 

But  it  is  not  admissible  to  contradict  the  plain  words  of  the  policy, 

as  to  show  that  the  boat  is  not  protected  by  a  policy  in  the  common 

form  on  the  ship  79 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils  of 

the  seas  •  79 

usage  to  carry  certain  kinds  of  goods  on  deck  governs  the  construc- 
tion of  the  policy,  so  as  to  protect  goods  so  carried,  under  the 
common  form  i.  70.  71 

court  takes  judicial  notice  of  established  usages  of  trade  ii.  1314 

usages  of  particular  trades,  places,  or  classes,  must  be  prored  1314 
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USAGES  OF  PARTICULAR  TRADES  AND  PORT&    Usage  of  East 

India  trade  to  make  country  or  intermediate  yoyages  i.  67.  466 

usage  of  the  China  trade  to  store  rigging  in  bank  sauls  in  the  Canjton 

river                                                                                                         66.  468 

as  to  country  trading  or  intermediate  voyages  467 

usages  of  the  African  trade,  what  delay  will  amount  to  a  deviation  in  389 

when  risk  on  goods  ends  in  African  barter  trade  435 
usages  of  the  Newfoundland  trade  to  make  banking  or  intermediate 

voyages                                                                                         '  67 

not  to  discharge  outward  cargo  till  long  after  arrival  67 

when  risk  on  goods  ends  on  outward  risks  in  Newfoundland  trade  435 
usage  in  the  Oporto  wine  trade  for  ships  to  complete  loading  outside 

the  bar  68 
usage  in  Florida  trade  for  ships  in  St  Mary*s  river   to  land  at  Tigre 

island,  though  insured  "  at  and  from"  Amelia  island  68 
USAGE  AS  TO  DISCHARGING  GOODS  in  port  of  London                  1 429. 431 

in  port  of  Leghorn  69 

in  port  of  Archangel  69 

in  West  India  plantation  trade  430 

in  Russia  and  Hamburgh  trade  430 

VALUATION  OF  INSURABLE  INTEREST.      The  object  of  valuation 

ought  in  theory  to  be,  to  place  the  assured,  in  case  of  loss,  in  exactly 

the  same  situation  as  he  would  have  been  in  if  no  loss  had  taken 

place  i.  300 

thus,  the  probable  wear  and  tear  of  the  voyage  ought  to  be  deducted 

from  the  insurable  value  of  ship  301 

and  the  expenses  of  earning  freight  from  the  insurable  value  of  freight       301 
so  the  probable  profit  ought  to  be  added  to  the  insurable  value  of  the 

goods  301 

the  principle  of  valuation,  acted  upon  in  practice,  is  different,  and  the 
object  sought  is  to  put  the  assured,  in  case  of  loss,  in  the  same  situation 
as  he  was  in  at  the  outset  of  the  adventure  302 

hence  in  all  open  policies  the  insurable  value  of  a  thing  is  estimated  to 
be  its  worth  to  its  owner  at  the  outset  of  the  risk,  pbu  premiums 
and  costs  of  insurance  302 

by  this  mode  of  insuring,  the  assured  on  ship  and  freight  generally 
receives  more,  and  the  assured  on  goods  lestf  than  an  indemnity  302 

VALUED  POLICIES.     Difference  between  valued  and  open  policies  in  point 

of  form  i.  303 

and  of  effect  303 

meaning  of  the  term  opening  the  policy,  as  applied  to  valued  policies  303 

erroneous  doctrine  as  to  the  meaning  of  opening  the  policy  304 

origin  of  this  doctrine  *  304 

the  true  meaning  of  opening  the  policy  in  case  of  average  loss,  —  via. 
that  the  damage  done  to  the  thing  insured  must  be  ascertained  by 
extrinsic  evidence,  not  that  the  value  in  the  policy  is  to  be  set  aside  as 
the  agreed  standard  of  indemnity  304 

rule  of  adjustment  in  case  of  average  loss  on  valued  policies  305 

the  underwriters  pay  the  same  per  centage  on  the  value  in  the  policy 
as  the  damage  amounts  to  on  the  sound  market  value  of  the  goods  305 

5c  2 
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aathorities  establishing  this  rule  •')a6 

the  rule  of  adjustment  is  the  same,  whether  the  Talae  in  the  policj  Is 

greater  or  less  than  the  prime  cost  307 

in  cases  of  total  loss  the  value  in  the  policy  has  always  been  held  con- 

closive  307 

however  much  the  value  of  the  thing  insured  may  be  diminished  at  time 

of  loss,  as  of  ship,  by  the  wear  and  tear  of  a  long  voyage  307 

the  only  cases  in  which  the  value  in  the  policy  can  be  set  aside,  are 

«fraud  or  enormous  over  valuation  308 

the  assured  in  a  valued  policy  need  never  prove  the  value  of  his  interest 

unless  the  circumstances  are  such  as  to  raise  a  suspicion  of  frand  309 

the  valuation  should  bear  some  approximate  proportion  to  the  real  value 

of  the  subject,  plus  the  expenses  of  insurance  309 

in  case  of  goods,  the  probable  profit  may  be  included  in  the  valnatioo  309 

mode  proposed  by  Mr.  Benecke  for  including  also  the  loss  by  fi^iglit 
and  landing  charges  on  goods  arriving  in  bulk,  but  sea-damaged  309. 

il  975, 976 
foreign  law  as  to  the  effect  of  valuation  310,  311 

but  the  valuation  in  the  policy,  though  it  fixes  the  value  of  the  interest, 
does  not  preclude  the  inquiry  whether  or  not  the  whole  interest  valued 
has  been  at  risk  311 

if  only  part  of  the  intended  cargo,  to  the  whole  of  which  the  valontion 
was  meant  to  apply,  be  put  on  board,  the  assured  can  only  recoTer 
such  proportion  of  the  whole  value  as  the  part  so  put  on  board  bears 
to  the  whole  intended  cargo  31 1 

eases  illustrating  this  rule  312,  313 

rule  of  adjustment  in  these  cases  313.  ii.  974 

in  valued  policies  on  ship  the  value  in  the  policy  is  no  standard  by 
which  to  ascertain,  in  comparison  with  the  cost  of  repairs,  whether  a 
wrecked  or  stranded  ship  is  a  constructive  total  loss  314.  ii.  1105 — 1110 
the  assured,  in  such  cases,  is  entitled  to  the  whole  amount  of  the  insar- 
ance  whenever  the  cost  of  repairs  exceeds  the  repaired  value,  thougrh 
it  fall  short  of  the  value  in  the  policy  iu  1106 

the  valuation,  generally,  is  only  conclusive  between  the  parties  to  the 

same  policy  L  314 

except  where,  of  two  policies,  the  valuation  is  the  same  in  both  314 

the  valuation  in  the  policy  is  only  a  valuation  of  the  inUresi  of  the 

assured  312 

general  rule  of  ac^usting  average  loss  on  a  valued  policy  315 

Valued  policies  on  ship  and  on  ship  and  freight, 

ships  generally  insured  in  valued  policies  313 

general  mode  of  taking  insurable  value  of  ship  315 

amount  recoverable  under  valued  policies  on  ships,  where  valse 

estimated  in  the  usual  mode  316 

proof  that  shipowner,  on  this  princi[rfe,  in  case  of  total  loss,  receives 

more  than  an  indemnity,  both  on  ship  and  freight  316,  317 

mode  recommended  by  Mr.  Benecke,  of  insuring  both  ship  and 
fk*eight  in  the  same  policy  as  one  indivisible  risk  317 

Valued  policies  on  freight, 

freight  is  often  insured  in  separate  policies,  and  valued  at  sum  suf-- 
ficient  to  cover  its  gross  amount  31$ 
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in  the  United  States  it  is  often  valued  at  two^tiiirds  318 

mode  of  applying  valuation  when  the  voyage  is  made  up  of  distinct 

stages,  and  the  freight  of  the  whole  insured  at  a  gross  sum  319 

if  freight  is  not  to  be  earned  till  the  completion  of  an  entire  voyage, 
the  gross  amount  of  the  valuation  may  be  recovered,  in  whatever 
part  of  the  voyage  the  loss  takes  place  320 

Valued  policies  on  goods^ 

their  origin  and  utility  320 

in  insuring  cargoes  of  colonial  produce,  &c^  each  species  is  valued 

separately  at  so  much  per  bale,  hogshead,  &c»  320 

valuation  of  goods  at  so  much  per  lb*  321 

each  separate  species  sometimes  valued  at  a  round  sum,  not  at  so 

much  per  package  321 

when  goods  are  insured  to  be  thereafter  declared  and  valued,  if  they 

are  not  valued  before  loss  the  policy  is  treated  as  open  321 

cases  in  the  United  States  as  to  applying  a  valuation  on  goods  at  a 
round  sum,  for  a  round  voyage,  to  the  proceeds  or  returns  oi  the 
outward  carg^  322 

a  valuation  at  a  round  suni  is  taken  to  include  premium  and  costs 

of  insurance  323 

policy  stipulating  that  the  coin  of  the  port  of  shipment  in  which 
goods  are  invoiced  shall  have  a  certain  money  value  in  the  cur- 
rency of  the  home  port,  is  not  a  valued  policy  323 
rule  of  adjustment  where  carg^  consisting  of  different  species  of 

produce,  is  all  valued  in  the  mass  at  one  gross  sum  324 

rule  of  adjustment  where  different  subjects  of  insurance  are  separ^ 
ately  valued  in  one  policy,  and  only  one  subject  is  put  at  risk 

324.  ii.  1157 
VENDEE  AND  VENDOR,  insurable  interest  of, 

the  vendor,  who  has  not  absolutely  parted  with  all  his  interest  before 

the  loss,  may  insure  in  respect  of  such  interest  as  he  retains  i.  254 

the  vendee,  in  whom  by  terms  of  sale  property  in  goods  is  not  to  vest 

till  arrival,  has  no  insurable  interest  254 

Query,  whether  assignee  of  insolvent  vendee  has  an  insurable  interest  in 
goods  in  respect  of  loss  occurring  before  right  to  stop  in  transitu  has 
been  exercised  205 

specific  appropriation  by  vendor,  and  acceptance  by  vendee,  of  a  partictt*- 
lar  cargo,  vests  in  the  latter  an  insurable  interest  therein  257 

VENUE,  CHANGE  OF.     Rule  of  Mondel  v,  Steele  as  to  change  of  venue  ii.  12S4 
applied  to  policies  of  insurance  1284 

change  of  venue  refused  where  action  brought  in  covenant  1285 

VISITATION  AND  RIGHT  OF  SEARCH.    (See  Search,  Bight  of) 
VOLUNTARY  STRANDING,  as  giving  a  claim  to  general  average  contri- 
bution ii.  898-901 

(See  Stranding,  Voluntary) 

VOYAGE,  FIRST,  when  ship  is  on  ii.  979—982 
VOYAGE  INSURED  AND  VOYAGE  OF  THE  SHIP.     Of  the  voyage 

insured  (viaggium)  i.  333 

of  the  voyage  of  the  ship  (^iter  navis)  334 

deviation,  what  it  is  334 

abandonment,  or  change  of  voyage,  what  it  is  334 

5c  3 
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WAGER  POLICIES  —  (continued) 

in  Holland,  Germany,  &c  s  285 

and  in  the  United  States  286 

they  are  permitted  in  Italy  and  Portugal  286 

WAGES   AND    PROVISIONS  during  Repairs,  when    contributed   for    in 

general  average  iL  909 — 91 1 

are  not  particular  average  849.  957 

cf icrtn^  j&mior^o,  are  neither  general  average  913 

nor  particuJar  average  957 

nor  in  any  way  a  charge  on  the  underwriters  849 

to  reclaim  captured  property,  when  contributed  for  in  general  average     ii.  912 

when  adjusted  as  particular  average  949 

WAGES  OF  MARINERS.    Future  wages  are  not  a  lawful  subject  of  insurance 

L208 
nor  any  thing  received  at  the  end  of  the  voyage  in  lieu  of  wages  208 

but  goods  purchased  abroad  with  wages  are  208 

so  goods  which  they  are  privileged  to  carry  208 

the  master  may  insure  his  salary  and  any  interest  he  may  have  in  the 

ship  as  part-owner  208 

aliter  of  the  mate  and  other  inferior  officers  208 

East  India  captains,  by  the  usage  of  trade,  may  insure  respondentia 

advances  as  "  goods,  specie,  and  effects  "  208 

but  money  advanced  to  the  master  on  his  personal  security,  and  payable 

out  of  the  freight,  is  not  insurable  209 

wages,  after  abandonment,  must  be  paid  by  the  abandonees  of  ship  and 

freight,  out  of  the  salvage  U.  1 182 

if  any  portion  of  the  wrecl^  remain,  the  seamen  have  a  claim  to  wages, 

eo  nomine,  though  no  freight  be  earned  ii.  1181 

WARLIKE  STORES  are  contraband  i.  736 

do  not  contribute  in  general  average  ii.  920 

WARRANTIES,  EXPRESS— their  form,  construction,  and  mode  of  fulBlment, 

definition  of  an  express  warranty  i.  577 

promissory  and  affirmative  warranties  578 

every  express  warranty  must  be  written  on  the  face  of  the  policy  578 

may  be  written  any  where  on  the  face  of  the  policy,  or  in  any  way  578 

a   stipulation  contained  in  proposals  referred  to  in  the  policy  may 

operate  as  an  express  warranty  578 

an  express  warranty  requires  no  peculiar  form  of  words,  nor   any 

explicit  clause  579 

a  description  in    the    policy  of  the  national  character  of  the  thing 

insured  amounts  to  a  warranty  of  nationality  579 

but  merely  expressing  the  name  of  the  ship  in  a  given  language  does 

not  579 

a  descriptive  allegation  of  nationality,  though  immaterial  to  the  risks, 

will  be  construed  as  an  express  warranty  580 

an  express  warranty  requires  an  exact  and  literal  fulfilment  58 1 

and  no  inquiry  can  be  made  into  its  materiality  or  immateriality  58 1 

hence,  though  the  loss  be  in  no  degree  connected  with  the  breach  of 

warranty,  the  underwriter  is  not  the  less  discharged  582 

even  where  the  warranty  relates  to  a  period  prior  to  the  commencement 
of  the  risk,  and  the  breach  is  remedied  before  the  ship  sails,  it  is  still 
fatal  582 

5c  4 
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the  literal  fulfilment  of  an  express  warranty  is  in  all  cases  a  condition 
precedent  to  the  right  of  the  assured  to  recover  on  the  policy  5^3 

nothing  will  excuse  non-compliance  584 

not  eyen  the  direct  and  irresistible  operation  of  a  peril  insured  against       584 

if,  however,  a  subsequent  law  should  pass,  rendering  compliance  illegal, 
it  would  be  otherwise  584 

so  if  state  of  things  contemplated  by  the  warranty  should  cease  584 

constriction  of  the  language  of  an  express  warranty  is  governed  by 
mercantile  usage  585 

it  cannot  be  extended  by  implication  to  any  thing  not  necessarily  in- 
ferable from  its  terms  585 
WARRANTY  OF  SHIPS  SAFETY,  ETC.    Warranty  that  ship  "  u  irefl" 

on  a  given  day  L  586 

the  word  **  well "  refers  to  the  state  of  the  ship  on  the  day  of  signing  the 
policy  586 

this  warranty  in  a  time  policy  is  satisfied  by  the  ship's  being  in.  any  port 
on  the  day  5S6 

but  in  a  voyage  policy  the  ship  must  then  be  in  the  port  of  departure  58T» 

warranty  that  goods  should  be  ** exported"  from  London  by  a  given 
day  586 

limits  of  the  port  of  London  586 

insurance  on  **aU  lawful  goods*'  held  in  the  United  States  not  to 
amount  to  a  warranty  that  the  goods  insured  are  not  contraband  5S8 

the  words  '*  on  any  lawful  trade "  have  reference  only  to  the  trade  in 
which  the  ship  is  employed  by  her  owners  588 

WARRANTY  TO  SAIL.     Division  of  the  year  into  "  summer  and  winter 

risks"  5S9 

the  courts  are  very  rigorous  in  their  construction  of  a  warranty  to  sail        589 

stipulation  that  ship  shall  sail  a/ter  a  given  day  construed  as  strictly  as 
that  she  shall  sail  before  it  •  590 

construction  of  this  warranty  when  ship  insured  "at  and  from"  an 
island  having  several  ports  590 

a  different  construction  is  put  on  a  warranty  **  to  sail "  timpliciter^  and 
a  warranty  to  "  sail  from  "  or  "  depart  from  "  a  given  port  59  \ 

on  a  ship  insured  at  and  from  an  island  under  warranty  **  to  sail " 
before  a  given  day,  sailing  from  any  port  in  the  island  before  the  day 
in  a  state  of  complete  readiness  for  her  sea-voyage,  and  with  the  intent 
of  directly  pursuing  it,  is  a  compliance  with  the  warranty  592 

though  ship,  after  having  once  so  sailed,  is  detained  by  embargo  at 
another  port  in  the  island  where  she  goes  to  find  convoy  for  her 
voyage  590 

it  is  otherwise  if  she  goes  to  such  other  port  for  any  purpose  incon- 
sistent with  her  direct  sea  voyage  593 

if  ship  calling  at  such  other  port,  to  find  convoy  and  pick  up  letters  and 
despatches  (without  putting  in  or  stopping),  be  unexpectedly  detained 
there  beyond  the  day  of  sailing,  the  warranty  to  sail  is  not  broken         594 

nor  is  it  so,  even  where  captain  knew  of  embargo  at  such  port,  bnt 
expected  to  find  it  over  on  arrival  594 

warranty  "  to  sail "  In  an  insurance  "at  and  from"  several  AVest  Indian 
islands  will  be  satisfied  by  a  sailing  before  the  day  from  her  last 
port  of  loading  and  clearance  in  any  of  the  islands  595 
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WARRANTY  TO  SA.IL— (continued) 

though  she  afterwords  sail  to  another  of  the  islands  to  join  convoy,  and 

do  not  sail  thence  till  after  the  day  505 

the   ship,  in  order  to  comply  with   a  warranty   to    sail,  most  have 

broken  ground  before  the  day,  for  her  sea  voyage  595 

in   a  state  of  perfect  readiness   for  it»  and  with  a  fixed  purpose  of 

directly  proceeding  on  it  595 

sailing  with  a  crew  insufficient  for  the  aea  voyage  is  no  compliance  with 

a  warranty  **  to  sail "  590 

nor  sailing  with  an  insufficient  quantity  of  ballast  596 

breaking  ground  with  an  insufficient  crew  on  board  before  the  day,  but 

not  proceeding  to  sea  sufficiently  manned  till  after  the  day,  is  not  a 

compliance  with  the  warranty  598 

a  ship  must  actually  have  quitted  her  moorings  ybr  her  sea  voyage  before 

the  day  599 

and  this,  bond  fide,  not  merely  for  the  sake  of  formally  complying  with 

the  warranty  GOO 

construction  on  a  time  policy  of  warranty  not  to  sail  for  a  given  port 

after  a  certain  day  COl 

construction  of  warranty  ^to  depart"  under  an  insurance  **at  and 

from  "  a  given  port  G02 

warranty  **  to  sail  from  *'  a  named  port,  satisfied  by  the  ship*8  sailing 

before  the  day  from  that  part  of  the  port  where  ships  of  her  burden 

usually  complete  their  loading  603 

WARRANTY  TO  SAIL  WITH  CONVOY.     Objects  of  the  warranty  604 

it  must  be  rigorously  complied  with  604 

1.  It  must  be  with  regular  convoy  appointed  by  the  government  605 

definition  of  convoy  605 

sailing  with  any  convoy  appointed  by  government  will  satisfy  the 

warranty  605 

but  sailing  with  any  other  force  will  not,  as  with  a  ship  of  war,  which 

does  not  herself  form  part  of  the  convoying  squadron  60G 

2.  It  must  be  from  the  place  of  rendezvous  appointed  by  government, 

it  is  sufficient  if  the  ship  sail  with  convoy  from  such  place  of 

rendezvous  606 

e.  g,  sailing  with  convoy  from  the  Downs  in  an  East  Indian  voyage  607 
the  ship  is  protected  in  sailing  from  her  port  of  departure  to  the 

appointed  place  of  rendezvous  607 

if  it  be  meant  that  she  should  join  convoy  at  any  other  than  the 

appointed  rendezvous,  this  must  be  specified  in  the  policy  607 

the  convoy  with  which  the  ship  must  sail  is  that  appointed  for 

other  vessels  on  the  same  voyage  607 

3.  It  must  be  convoy  for  the  voyage, 

warranty  "  to  sail  with  convoy  "  means  convoy  for  the  voyage  608 

sailing  with  convoy  only  intended  for  part  of  the  voyage  is  not  a 

compliance  with  the  warranty  608 

but  by  convoy  fitr  the  voyage  is  not  necessarily  meant  a  convoy  that 

accompanies  the  ship  the  whole  way  608 

if  it  be  such  convoy  as  mercantile  usage  or  government  regulations 

have  established  to  be  sufficient,  that  is  enough  608 

though  ship  may  not  join  it  till  after  sailing,  and  may  quit  it  again 

before  arrival  608 
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WARRANTY  OF  NEUTRALITY  —  (aMi<«iic«0 

the  ship  shall  continue  neutral,  not  that  she  shall  so  continue  at  all 
events  617 

1.  Breach  of  warranty  for  want  of  neutral  ownershi]), 

all  property  warranted  neutral  must  be  neutral  owned  617 

a  neutral  for  commercial  purposes  is  he  who  is  domiciled  and  trading 

in  neutral  country  6 1 8 

though  he  be,  by  birth  and  allegiance,  an  alien  enemy  618 

all  property  connected  with  a  commercial  establishment  in  the  hos- 
tile is  hostile,  whatever  may  be  the  birth  or  domicil  of  its  owner       619 
aliter  of  property  connected  with  a  house  of  trade  in  the  neutral 
country,  though  its  owner  may  also  have  an  establishment  in  the 
enemy  country  6 1 9 

property  warranted  neutral  must  be  whoXUf  neutral  owned  619 

bat  not  necessarily  the  whole  cargo  619 

property,  though  neutral  owned,  is  yet  regarded  as  hostile,  if  it  be  m 

transitu  to  a  hostile  destination  619 

even  though  at  the  risk  of  the  neutral  consignor  till  delivery  620 

but  goods  hostile  owned  at  the  commencement  of  the  transitus,  do 
not  acquire  a  character  of  neutrality  by  being  sent  on  a  neutral 
destination  under  a  contract  made  in  time  of  war  620 

2.  Want  of  neutral  origin, 

colonial  produce  of  the  enemy,  though  neutral  owned,  is  yet,  if 
shipped  direct  fnm  the  hostikcolmyt  liBbltU)  hostile  csL^nre  621 

aliter  if  last  shipped  for  its  destination  from  a  neutral  port  62 1 

what  is  such  a  shipping  fVom  a  neutral  port  as  to  satisfy  a  warranty 
of  neutrality  621 

part  of  produce  cargo  put  on  board,  without  having  been  previously 
lauded  at  a  neutral  port,  does  not  forfeit  a  warranty  of  neutrality, 
there  being  no  distinct  proof  of  hostile  origin  622 

landing  produce,  and  bona  fide  paying  duties  on  it  at  neutral  port, 
satisfies  the  warranty  622 

but  merely  touching  and  paying  nominal  dues  will  not  622 

3.  Want  of  proper  documents  and  prooft  of  neutrality, 

of  the  principal  proofs  of  national  character  required  by  the  law  of 

nations  622 

the  flag  62'^ 

the  passport  or  sea-letter  623 

its  necessity  and  usual  form  623 

the  register  624 

not  of  absolute  necessity  to  prove  national  character  624 

the  bill  of  sale  624 

the  muster  roll  624 

the  charter*party  624 

the  log  book  624 

the  bill  of  health  625 

proofs  of  the  national  character  of  the  cargo  625 

the  want  of  none  of  these  documents  singly  is  conclusive  625 

documents  required  by  commercial  treaties  are  of  equal  necessity 

with  those  required  by  the  general  law  of  nations  625 

a  warranty  that  ship  is  American,  held  broken  by  her  being  on  any 
part  of  her  voyage  without  documents  required  by  treaty  between 
France  and  America  626 
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WARRANTY  OF  NEUTRALITY— (coiKmiwc/) 

mode  in  which  it  should  be  exercised  637 

the  right  is  liable  to  modificaUon  by  international  treaties,  and  is 

differently  understood  by  different  states  637 

a  cruiser  exercising  the  right  of  search  ought  to  show  her  colours       637 
9.  Of  the  effect  of  foreign  judgments  in  matters  of  prize,  as  proving  a 
forfeiture  of  neutrality. 

(See  Foreign  JudgmenU  on  Questions  of  Prize) 
WARRANTY  TO  BE  FREE  OF  AVERAGE.    (See  Mmorandum) 
WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPTURE  IN  PORT 
OF  DISCHARGE.    What  shall  be  taken  to  be  ship^s  port  of  discharge 
within  the  meaning  of  the  warranty  ii.  871 

if  ship,  with  the  intention  of  discharging  her  cargo,  once  come  within 

danger  of  capture  from  land,  she  is  in  her  port  of  discharge  871 

though  in  an  open  roadstead  871 

or  lying  on  and  off  in  a  river  estuary  872 

but  not  if  she  be  in  the  open  sea  outside  the  roadstead  872 

meaning  of  warranty  to  be  free  of  confiscation  in  ports  of  discharge  872 

warranty  to  be  free  of  capture  in  port  generally  872 

ship  under  this  warranty  must  be  infra  prtjuidia  portus  873 

being  in  an  open  roadstead,  or  within  the  headlands  at  a  river*8  mouth, 

will  not  suffice  873 

declaration  need  not  negative  seizure  to  be  in  port  873.  1262 

where  perils  of  the  sea  are  the  proximate  cause  of  total  loss,  the  under- 
writer is  not  exempted  by  this  warranty  873 
aliter,  where  the  proximate  cause  is  capture  or  seizure                                873 
underwriters,  under  such  a  warranty,  not  liable  for  damage  occasioned  by 
ship's  running  out  of  port  to  escape  seizure  874 
WARRANTY  TO  BE  FREE  OF  MORTALITY  OR  JETTISON.  Mean- 
ing of  the  warranty  according  to  the  usage  of  Lloyd's                 i.  73.  ii.  874 
this  construction  is  only  binding  on  those  who  can  be  proved  cog- 
nizant of  the  usage                                                                          i.  73 
what  losses  fall  within  this  warranty                                                 iL  763 
death  of  animals  from  violent  pitching  and  labouring  of  the  ship,  is 

not  within  the  warranty  703.  802 

and  the  rule  is  the  same  where  the  loss  is  partly  from  this  cause  and 

partly  frt>m  their  own  struggling  and  kicking  764.  802 

death  from  scarcity  of  provisions,  caused  by  unforeseen  and  unusual 

delay  of  voyage,  is  within  the  warranty  763.  802 

WEAR  AND  TEAR,  risk  of  loss  by,  does  not  fall  on  underwriter  ii.  755 

what  is  wear  and  tear,  and  what  average  loss  756 

in  case  of  anchors  and  cables  756 

in  case  of  masts,  spars,  and  sails  756 

damage  caused  by  springing  a  leak  when  wear  and  tear  and  when  average    757 

damage  done  to  hull  by  fighting,  by  enemy's  shot,  by  worms,  by  rats, 

&c  767. 803 

damage  done  to  ship's  copper  works  758 

damage  to  copper  sheathing  758.  803 

wear  and  tear  is  not  general  average  885,  886 

WEARING  APPAREL  does  not  contribute  in  general  average  ii.  919 

WHALING  VOYAGES.    In  whaling  voyages  the  only  cargo,  properly  so 

called,  is  the  produce  of  the  fishing  adventure  i.  2 1 4 
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